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1841. 


MEMORANDA. 

■ 

Ik  Hilary  vacation*  1841,  Sir  Joseph  LitUedale  having 
resigned,  WiUiam  Wightmanj  Esq.,  was  appointed  a 
judge  of  the  Court  of  Queen's  Bench,  and  afterwards 
received  the  honour  of  knighthood. 

In  1841  tTb^  Vincent  Humpson^  Esq.,  was  called  to 
the  degree  of  Serjeant  at  law. 

Lord  Cottenkam  having,  in  7hnt(y  vacation  1841,  re- 
signed the  great  seal,  the  same  was  immediately  de- 
livered to  Lord  LyndhursL 

On  the  15th  of  October  1841,  Richard  Richards^  Esq., 
the  Accoontant-General  and  one  of  the  Masters  of  the 
Court  of  Exchequer,  became,  by  force  of  the  5  Vict, 
c.  5.  $.  32.,  a  Master  in  ordinary  of  the  High  Court  of 
Chancery. 

On  the  29th  and  SOth  of  October  1841,  respectively, 
Jama  L.  Knight  Brueej  Esq.,  Q.  C,  and  James  Wigramj 
Elsq.,  Q.C.,  were  appointed  Vice-Chancellors  under  the 
5  Vict.  c.  5.  They  afterwards  received  the  honour  of 
knighthood,  and  were  appointed  members  of  her  Map 
jest/s  Privy  Council. 

Sir  Frederick  J.  PoUocky  Knt,  was  appointed  At- 
tomey-GeneraL 

Sir  WHUam  WM  FoUeU^  Knt,  was  appointed  So- 
licitor-General, in  the  place  of  Sir  Thomtis  fVilde,  Knt, 
resigned. 

Vox-IIL  a  In 


MEMORANDA. 

1841.  In   Trinity  vacation   184*1  the  following  genUemen 

were  appointed  Queen's  Counsel :  —  Richard  Godson, 
Esq.,  William  Whateley^  Esq.,  Matthew  Talbot  Baines, 
Esq.,  The  Honourable  James  Stuart  JVoiileyi  Henry 
LonglandSf  Esq.,  Siitton  Sharpe,  Ekq.,  Charles  James 
Knaalesj  Esq.,  Charles  Austin^  Esq.,  and  Alexander  J. 
E,  Cockbumj  Esq. 

The  Right  Honourable  Sir  John  Bernard  Bosanquet, 
Knt,  having,  in  Michaelmas  vacation  1841,  resigned, 
Cressxvell  Cresstcellj  Esq.,  was  appointed  a  judge  of  the 
Common  Pleas. 

In  Hilary  term,  1842,  the  following  gentiemen  were 
appointed  Queen's  counsel:  —  Edward  Wilbraham, 
Esq.,  Wilkinson  Mathews,  Esq.,  John  Herbert  Koe,  Esq., 
John  Godfrey  Teedj  Esq.,  William  Lofius  LonxmdeSy 
Esq.,  Thomas  PurviSj  Esq.,  John  Walker^  Esq.,  Kenyon 
Stevens  Parker ^  Esq.,  James  RusseU^  Esq.,  Thomas  Oliver 
Anderdon,  Esq.,  Robert  Pioleau  Roupell,  Esq.,  and 
Lqftus  Tottenham  Wigram^  Esq. 

Thomas  Pemberton^  Esq.,  was  appointed  Attomey- 
Creneral  of  His  Royal  Highness  the  Prince  of  Wales, 

In  Fdnvary  1842  Francis  Stack  Murphy^  Esq.,  was 
called  to  the  degree  of  seijeant  at  law. 
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1841. 

ORDER  OF  COURT, 

26th  Jygusif  1841. 

The  Right  Honourable  Charles  Christopher 
Lord  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  as- 
sistance of  the  Right  Honourable  Henry  Lord 
Langdale,  Master  of  the  Rolls,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament,  passed 
in  the  fourth  year  of  the  reign  of  Her  present 
Majesty,  intituled  **  An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,'^  and  of  an  Act  passed  in  the  fourth 
and  fifth  years  of  the  reign  of  Her  present 
Majesty,  intituled  **  An  Act  to  amend  an  Act 
of  the  Fourth  Year  of  Her  present  Majesty, 
intituled  '  An  Act  for  facilitating  the  Adminis- 
tration of  Justice  in  the  Court  of  Chancery,' " 
order  and  direct  in  manner  following ;  that  is 

to  say,— 

I. 

That  there  shall  forthwith  be  prepared  a  proper  al-  A  **  solicitors' 

phabetical  book  for  the  purposes  after  mentioned,  and  j^ep^  at  the 

that  sach  book  shall  be  called  the  solicitors'  book,  and  ^'IL^'®'''^'' 

Office; 

shall  be  pablicly  kept  at  the  office  of  the  Six  Clerks,  to 
be  there  inspected  without  fee  or  reward. 

II. 

That  every   solicitor,   before   he  practise   in  this  in  which  soli- 
^  .     1  .  11  •  .  citors  to  enter 

Court,  in  his  own  name  solely,  and  not  by  an  agent,  their  place  of 

whose  name  shall  be  duly  entered  as  after  mentioned,  business; 
and  every  solicitor,  before  he  practise  as  such  agent, 
shall  cause  to  be  entered  in  the  solicitors'  book,  in 
Vol.  III.  a  alphabetical 


xu  ORDERS  IN  CHANCERY. 

1841.  alphabetical  order,  bis  name  and  place  of  business,  or 
-^r^^-^  some  other  proper  place  in  London^  Westminster^  or  the 
Borough  of  Southwarkj  or  within,  two  ^iles  of  UncolrCs 
Inn  HaU^  where  fae  may  be  served  with  writs,  notices, 
orders,  warrants,,  rules,  ^id  othe^  4ocuments,  proceed- 
ings, and  written  communications  in  causes  and  matters 

and  any  depending  in  this  Court;  and  as  often  as  any  such  soli- 

chaoge  there-      . 

oC  citor  shall  change  his  place  of  business  or  the  place 

where  he  may  be  served  as  aforesaid,  he  shall  cause  a 
like  entry  thereof  to  be  made  in  the  solicitors'  book ; 
and  that  the  above  mentioned  entries  shall  be  made  in 
such  book  by  the  said  Six  Clerks,  who  shall  be  entitled 
Fee.  to  a  fee  of  Is.  for  every  such  entry;  and  that  the  fund 

arising  from  such  payment  shall  be  applied,  in  the  first 
instance,  in  paying  the  expenses  of  providing  and  keep- 
ing such  book. 

III. 
Service  of  That  all  writs,  notices,  orders,  warrants,  n;les,  and 

at^uch  re-       other  documents,  proceedings  and  written  communi- 
gistered  place;  cations,  which  do  not  require  personal   service  upon 

the  party  to  be  affected  thereby,  shall  be  deemed  suffi- 
ciently served  if  such  document,  or  a  copy  thereof  as  the 
case  may  be,  shall  be  left  at  the  place  lastly  entered  in 
or  at  Six  the  solicitors'  book  by  the  solicitor  of  such  party ;  and 

if  no  entry.  *^  '  ^^  ^^V  solicitor  shall  neglect  to  cause  such  entry  to  be 

made  in  the  solicitors'  book  as  is  required  by  the  Second 
Order,  then  the  fixing  up  a  copy  of  any  such  writ, 
notice,  order,  warrant,  rule,  or  other  document,  pro- 
ceeding, or  written  communication  for  such  solicitor  in 
the  said  Six  Clerks'  Office,  shall  be  deemed  a  sufficient 
service  on  him,  unless  the  Court  shall,  under  special 
circumstances,  think  fit  to  direct  otherwise. 

IV. 
By  consent,  That  if  any  solicitor  shall  give  his  consent  in  writing 

service  ni&v 

be  by  post        that  the  service  of  all  or  any  writs,  notices,  orders, 
or  otherwise,    warrants,  rules,  or  other  documents  may  be  made  upon 

him 
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bnn  dMMgh  the  jmt^offiee:  or  oCbc^  sernoe       1841. 

sbd'^ibe  deenrtd  stti&oieiit  if  made-'ifijracb'  manner  -m    ^"^"V^^ 
rach  soliciter  thtil  haTa  so  agreed  to  accept ;  but  it  shall 
be  competent  for  any<  solicitor  givbg  sacb'  consent^  at 
aoj  time  to  nprok#  the  aune  by  notice  in  writing.      •    . 

■T^uix  np  persM  ^ball  be  allowed  tp,  appear  or  ad^.  No  proceed- 
eithfer  ia  p(U(^Q^.A)or  solicitor  pr.  counsel,  or  to  take  jS^soHdton'^ 
any  proceediogs.  ivbatever.juvthis .Ck^irt^ eitjier  as.plfudr  ^'^^' 
ti£^  defendant,  petitioner,  respondent,  party  intervening, 
or  otherwise,  until  an  entry  of  the  name  of  his  solicitor 
and  hia .iK>Ucit9]rfa  Bgent,  if  there  be  one^  or  if»he  4Ct  in 
pc^noQ^' his  omi  ntme^  and  eddreas  for  service,  shall  hare 
hfim  made  in  the  solicitors'  book  at  t^  office  of  the  Six 
Gteks ;  but  Jf  such  address  of  any  person  so  acting  in 
pm»if  abtU  jM.  .be  withia  Londarh'^fycslmingferf  or  the 
fiaffodgb  of  SfiiOiimrh  ^  ndithin.two  4ules  of.  Linens 
iRtiL.{{^  ihmaltienttoiN  apOQ  suid^per»om  not  rie^urr 
ingio  .bi>.iilade  persooaUyt .  shall  be  deemed  iiufficieiit  if 
a  copy  of  the  writ,  notice,  order,  warrant,  nile^.or  other, 
dcicament  to  be  served,  be  transmitted  to  him  thtough 
Her.Majes^a  postHofficej.to  sncfa  address  m  aforesaid*. 

That  no  writ  of  attachmeht  with  'proclamations,  nor  At  to  enforc- 
anjv  writ  of  rebeUioo,  be  hereafter  issued  for  the  purpose  ^^  screes, 
of  compellipg^^bedience  to  a^y,  process,  order,  or  decree 
rfl^;Cpurt. ...    .   .,     , 

VII. 


'.»■ 


:  That  no  order  shall  hereafter  be  made  for  a  mea-  and  appear- 
sengeiv  or  fdr  the  ser}eant*-at*ai:ms,  to  take  the. body  of 
the  defendant  for  the  purpose  of  compelling  him  to 
appear  to  the  bill. 

vni. 

'  That  if  the  defendant,  being  duly  served  with  a  suIh  Entrj  b^ 
ftoim  to  appear  to  and  answer  the  bill,  shall  reftise  or  p^nce  fo?" 

a  2  neglect  defendant. 


XIV 
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1841.  neglect  to  appear  thereto,  the  plaintiff  shall,  after  the 
expiration  of  eight  days  from  such  service,  be  at  liberty 
to  apply  to  the  Court  for  leave  to  enter  an  appearance 
for  the  defendant.  And  the  Court,  being  satisfied  that 
the  subpoena  has  been  duly  served,  and  that  no  appear- 
ance has  been  entered  by  the  defendant,  may  give  such 
leave  accordingly ;  and  that  thereupon  the  plaintiff  may 
cause  an  appearance  to  be  entered  for  the  defendant. 
And  thereupon  such  further  proceedings  may  be  had  in 
the  cause  as  if  the  defendant  had  actually  appeared. 


Se(|tiestration 
to  issue  on 
sheriflTs  re- 
turn of  non  ett 
inventut  to  an 
attachment 
for  want  of 
answer. 


IX. 

That  upon  the  sheriff's  return,  ^non  est  inventus^* 
to  an  attachment  issued  against  the  defendant  for  not 
answering  the  bill,  and  upon  affidavit  made  that  due 
diligence  was  used  to  ascertain  where  such  defendant 
was  at  the  time  of  issuing  such  writ,  and  in  endeavouring 
to  apprehend  such  defendant  under  the  same,  and  that 
the  person  suing  forth  such  writ  verily  believed,  at  the 
time  of  suing  forth  the  same,  that  such  defendant  was 
in  the  county  into  which  such  writ  was  issued,  the 
plaintiff  shall  be  entitled  to  a  writ  of  sequestration  in 
the  same  manner  that  he  is  now  entitled  to  such  writ, 
upon  the  like  return  made  by  the  Seijeant-at-Arms. 


X. 

No  writ  of  That  no  writ  of  execution  nor  any  writ  of  attach- 

attachment  to  ^^^^  shall  hereafter  be  issued  for  the  purpose  of  re- 
enforce  de-       quiring  or  compelling  obedience  to  any  order  or  decree 

of  the  High  Court  of  Chancery ;  but  that  the  party  re- 
quired by  any  such  order  to  do  any  act  shall,  upon  being 
duly  served  with  such  order,  be  held  bound  to  do  such 
act  in  obedience  to  the  order. 


On  non-per* 
formance  of 
decree,  &c.. 


XL 

That  if  any  party  who  is  by  an  order  or  decree 
ordered  to  pay  money,  or  do  any  other  act  in  a  limited 

time, 
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timtf  shall,  after  due  service  of  such  order,  refuse  or        184L 
Delect  to  obey  the  same  according  to  the  exigency     ^'^'V^*^ 
thereof,  the  party  duly  prosecuting  such  order  shall,  at  JJJJ,^^^ 
the  expiration  of  the  time  limited  for  the  performance 
thereof,  be  entitled  to  an  order  for  a  Serjeant-at-Arms, 
and  such  other  process  as  he  hath  hitherto  been  entitled 
to  upon  a  return,  *  nan  est  inventus*  by  the  commissioners 
named  in  a  commission  of  rebellion  issued  for  non-per- 
formance of  a  decree  or  order. 

XII. 

That  every  order  or  decree  requiring  any  party  to  Decreetotttte 
do  an  act  thereby  ordered,  shall  state  the  time  after  Jj^'^^^"*).!" 
service  of  the  decree  or  order  within  which  the  act  is  to  fonnance  ne- 
be  done ;  and  that  upon  the  copy  of  the  order,  which  ^"^'^ 
shall  be  served  upon  the  party  required  to  obey  the  quencesof 
same,  there  shall  be  indorsed  a  memorandum,  in  the  ancef^ 
words,  or  to  the  effect  following;  viz.*— ^^ If  you,  the 
within  named  A.  A,  neglect  to  perform  this  order  by 
the  time  therein  limited,  you  will  be  liable  to  be  arrested 
by  the  Serjeant-at-Arms  attending  the  High  Court  of 
Chancery;  and  also  be  liable  to  have  your  estate  se* 
qnestered  for  the  purpose  of  compelling  you  to  obey  the 
same  order." 

XIIL 

That  upon  due  service  of  a  decree  or  order  for  de-  Writ  ofassist- 
livery  of  possession,  and  upon  proof  made  of  demand  and  aeiiTeiT  of"' 
refusal  to  obey  such  order,  the  party  prosecuting  the  same  possession, 
shall  be  entitled  to  an  order  for  a  writ  of  assistance. 

XIV. 

That  the  memorandum  at  the  foot  of  the  subpoena  Subpcena  to 
to  appear  and  answer,  shall  hereafter  be  in  the  form  ^^^^^^c*"® 

**^  appearances 

following;  that  is  to  say,  —  ^^  Appearances  are  to  be  to  be  entered 

entered  at  the  Six  Clerks'  Office  in  Chancery  Lane^  Lon-  gequences^of 
don;  and  if  you  do  not  cause  your  appearance  to  be  non-appear- 

a  S  entered 
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1841.       entered  withm  tb«  time  liittited  bj^the  abore-  writ^  the 

^^"^^^^^     plaintiff  wiH  be  at  liberty  tbenter  an  appearance  for  you ; 

and  ybu  wiH  be  subject  to  an  attachment  and  the  other 

consequences  of  not  answering  *the  plaintiff's  bill,  if  you 

do  aot  put  in  your  answer  thereto  within  thetime  limited 

by  the  General  Orders  of  the  Court  for  that  purpose.** 

».  •  •  ■    ■       . 

Orders  for  That  every  person  not  beings  a  party  in  any  cause, 

nmonTnot      ^^°  ^^  obtained  an   order,  or  in  whose  favour   an 
parties  how  to  order  shall  have  been  made,*  shall  be  entitled  to  enforce 

obiedience  to  auch  prder  by  the  same  process  as  if  he 
1f^  A  party  to  tb6  calise;  dnd  every  person,  not  being 
a  plurty  in  any  'diuse  against  whoQi  obedience  to  any 
otder  of  the  Obiirt  i^y  b6  enfbr^,  shall  be  liable  to 
the  ^ame  process  for  enforcing  obedience  to  such  order 
«$  if  he  were  a  party  to  the^  cause. 


••J  .  ,   ^    I 


.1 


XVL 


Defendant  not      THAt  a  defendant  shall  not  be  bound  to  answer  any 

swer  unfess"'    Statement  or  charge  iii  the  bill,  unless  specially  and 

specially  in-      particularly  interrogated  thereto ;  and  a  defendant  shall 

^^*       not  be  bbund  to*  answer  any  interrogatory  in  the  bill, 

except  those  interrogatories  which  such  defendant  is  re- 
Answer  stating  quired  to  answer ;  and  where  a  defendant  shall  answer 
'^"t  nor  *°y  Statement  or  charge  in  the  bill,  to  which  he  is  not 
interroj^ated  interrogated,  only  by  stating  his  ignorance  of  the  matter 
imp    men  .     ^  staled  or  charged,  such  answer  shall  be  deemed  un- 

pertinent. 

XVII. 

Interrogate-  That  the  interrogatories  contained  in  the  interrogat- 

ries  to  be  di-     j^^^  p^^  ^f  ^hg  bill  shall  be  divided  as  conveniently 

numbered;  as  may  be  from  each  other,  and  numbered  consecutively 

''h^'^'C^^h^  1,  2,  S,  &c;  and  the  interrogatories  which  each  de- 

each  defends  fendant  is  required  to  answer  shall  be  specified  in  a 

ant  is  to  an-  ^^^  ^^  ^^  ^^^  ^f  ^^  yy^  j^  ^^  ^^^  or  to  die  eflfect 

following ; 
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felbwing;  that  if  to  isay,  -^  <<  The  defendant  {A.  R)  is  1841. 
required  to  answer  the  interrogatories  numbered  re-  Z^^"*^^^'^*' 
spectively  1,  2,  8,  &c. ; "  and  the  office  eopy  of  the  bill 
taken  by  each  defendant  shall  not  contain  any  interroga- 
tories except  those  which  such  defendant  is  so  required 
to  answer,  unless  such  defendant  shall  require  to  be 
furnished  with  a  copy  of  the  whole  bill. 

XVIII. 
That  the  note  at  the  Soot  of  the  bill,  specifying  the  in-*  Such  specifi- 
terrogatories  which  each  defendant  is  required  to  answer,  deemed  part 
shall  be  considered  and  treated  as  part  of  the  biU,  and  ^^  ^®  ^"^^ 
the  addition  of  any  such  note  to  the  bill,  or  any  alter- 
ation in  or  addition  to  such  note  after  the  bill  is  filed,  shall 
be  considered  and  treated  as  an  amendment  of  the  bill. 

XIX. 

That  instead  of  the  words  of  the  bill  now  in  use  New  intro- 
preceding  the  interrogating  part  thereof,  and  beginning  f"  dieTntem>- 
wiih  the  words   *^  To  the  end  therefore,"  there  shall  gatory  part  of 
hereafter  be  used  words  in  the  form  or  to  the  effect  fol-    '  ' 
lowing :  **  To  the  end,  therefore,  that  the  said  defend- 
ants may,  if  they  can,  shew  why  your  orator  should  not 
haTe  the  relief  hereby  prayed,  and  may,  upon  their  seve- 
ral and  respective  corporal  oaths,  and  according  to  the 
best  and  utmost  of  their  several  and  respective  know- 
ledge^ remembrance,  information,  and  belief,  full,  true, 
direct,  and  perfect  answer  make  to  such  of  the  several  in- 
terrogatories hereinafter  numbered  and  set  forth  as  by 
the  note  hereunder  written  they  are  respectively  re- 
quired to  answer;  that  is  to  say,  — 

«M.  Whether,  &c. 
«  2.  Whether,  &c." 

XX. 

That  a  defendant  in  a  country  cause  shall  be  allowed  Time  for 
no  ftirther  time  for  pleading,  answermg,  or  demurring  ^^^  in^i^n- 

a  ^  to 
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1841.       to  any  original  or  supplemental  bill,  or  bill  of  revivor, 

^  ^^X^     or  to  any  amended  bill,  than  is  now  allowed  to  a  de- 
try  as  in  town  •' 

cause.  fendant  in  a  town  cause. 

XXI. 

Defendant  That  after  the  expiration  of  the  time  allowed  to  a 

&c.,  pfaintiff    defendant  to  plead,  answer,  or  demur  (not  demurring 

may  file  "tra-  alone)  to  an  original  bill,  if  the  defendant  shall  have 
▼eruDg  note; 

filed  no  plea,  answer,  or  demurrer,  the  plaintiff  shall 

be  at  liberty  to  file  a  note  at  the  Six  Clerks'  Office 
to  the  following  effect:  ^*  The  plaintiff  intends  to  pro- 
ceed with  his  cause  as  if  the  defendant  had  filed  an 
answer,  traversing  the  case  made  by  the  bill,  and  the 
plaintiff  had  replied  to  such  answer,  and  served  a  sub- 
poena to  rejoin."  And  that  a  copy  of  such  note  shall 
be  served  on  such  defendant  in  the  same  manner  as  a 
Effect  of.         subpoena  to  rejoin  is  now  served,  and  such  note  when 

filed  (a  copy  thereof  being  so  served),  shall  have  the 
same  effect  as  if  the  defendant  had  filed  an  answer, 
traversing  the  whole  of  the  bill,  and  the  plaintiff  had 
filed  a  replication  to  such  answer,  and  served  a  subpoena 
to  rejoin.  And  after  such  note  shall  have  been  so  filed, 
and  a  copy  served  as  aforesaid,  the  defendant  shall  not 
be  at  liberty  to  plead,  answer,  or  demur  to  the  bill 
without  the  special  leave  of  the  Court 

XXII. 

How  order  for      Xhat  a  plaintiff  shall  not  be   at  liberty   to  file  a 

traTersinff 
note"  to  be     note   under  the  Twenty-first  Order,  until  he  has  ob- 

obtained.         tained  an  order  of  the  Court  for  that  purpose,  which 

order  shall  be  applied  for  upon  motion,  without  notice, 
and  shall  not  be  made  unless  the  Court  shall  be  satis- 
fied that  the  defendant  has  been  served  with  a  subpoena 
Requisites  for  to  appear  and  answer  the  bill,  and  that  the  time  allowed 
obtaining  it.  ^^  ^j^^  defendant  to  plead,  answer,  or  demur,  not  de- 
murring alone,  has  expired. 

XXIII.  That 
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XXIIL  1841. 

That  where  no  account,  payment,  conveyance,  or  S^^^^^ 

other  direct  relief  is  sought  against  a  party  to  a  suit,  to  require  ap- 

it  shall  not  be  necessary  for  the  plaintiff  to  require  P««^cean«i 

,  answer  from 

such  party,  not  being  an  infant,   to  appear  to  and  formal  parties. 
answer  the  bilL     But  the  plaintiff  shall  be  at  liberty  to  ^^^  process 
serve  such  party,  not  being  an  infant,  with  a  copy  of  the  again»t  them 
bill,  whether  the  same  be  an  original,  or  amended,  or  copy  ofbilL 
supplemental  bill,  omitting  the  interrogating  part  thereof; 
and  such  bill,  as  against  such  party,  shall  not  pray  a 
subpoma  to  appear  and  answer,  but  shall  pray  that 
such,  party,  upon  being  served  with  a  copy  of  the  bill, 
may  be  bound  by  all  the  proceedings  in  the  cause* 
But  this  order  is  not  to  prevent  the  plaintiff  from  re- 
quiring a  party  against  whom  no  account,  payment, 
conveyance,  or  other  direct  relief  is  sought,  to  appear  to 
and  answer  the  bill,  or  from  prosecuting  the  suit  against 
such  party  in  the  ordinary  way,  if  he  shall  think  fit 

XXIV. 

That  where  a  plaintiff  shall  serve  a  defendant  with  Order  to  be 
a  copy  of  the  bill  under  the  Twenty-tbiiti  Order,  he  £'ofini?e 
shall  cause  a  memorandum  of  such  service,  and  of  the  entered, 
time  when  such  service  was  made,  to  be  entered  in 
the  Six.  Clerks'  Office,  first  obtaining  an  order  of  the 
Court  for  leave  to  make  such  entry,  which  order  shall 
be  obtained  upon  motion  without  notice,  upon  the  Court 
being  satisfied  of  a  copy  of  the  bill  having  been  so 
served,  and  of  the  time  when  the  service  was  made. 

XXV. 

That  where  a  defendant  shall  have  been  served  with  On  non-ap- 
a  copy  of  the  biU,  under  the  Twenty-third  Order,  and  ?^™[lff  ^ay 
a  memorandum  of  such  service  shall  have  been  duly  proceed 
entered,  and  such  defendant  shall  not  within  the  time  defendant  as 
limited  by  the  practice  of  the  Court  for  that  purpose,  *^  ^®  ^^f«  »<>' 
enter  an  appearance  in  common  form,  or  a  special  ap- 
pearance 
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1841.  pearance  under  the  Twehtj^seienth  Order ;  the  plaintiff 
^^^^^  shall  be  at  liberty  to  proceed  in  the  cause,  as  if  the  party 
served  with  a  copy  of  the  bill  were  not  a  party  thereto, 
and  the  party  so  served  shall  be  bound  by  all  the  pro^ 
ceedings  in  the  cause,  in  the  same  manner  as  if  he  had 
appeared  to  and  answered  the  bill. 

XXVI. 

Formal  de-  That  where  a  party  shall  be  served  with  a  copy 

have  suit         of  the  bill  under  ^e  Twenty«third  Order,  such  party 

prosecuted  ^    jf  ]^^  desires  the  suit  to  be  prosecuted  airainst  him- 
agamst  bim  in  r  ■  -o 

ordinary  way;  self  in  the  ordinary  way,  shall  be  entitled  to  have  it 

so  prosecuted ;  and  in  that  case  he  shall  enter  an  ap- 
pearance in  the  common  form,  and  the  suit  shall  then 
be  prosecuted  against  him  in  the  ordinary  way ;  but 
the  costs  occasioned  thereby  shall  be  paid  by  the  party 
so  appearing,  unless  the  Court  shall  otherwise  direct. 


or  may  enter 
special  ap> 
pearance^  re- 
quiring to  be 
served  with 
notice  of  all 
proceedings. 


XXVIL 

That  where  a  party  shall  be  served  with  a  copy 
of  the  bill  under  the  Twenty->thii^d  Order,  and  shall 
desire  tb  be  served  with  a  notice  of  the  proceedings 
in  the  cause,  but  not  otherwise  to  have  the  same  pro- 
secuted against  himself,  he  shall  be  at  liberty  to  enter 
a  special  appearance  under  the  following  form ;  that  is 
to  say,  ^^A,  B,  appears  to  the  bill  for  the  purpose  of 
being  served  with  notice  of  all  proceedings  therein." 
And  thereupoUi  the  purty  entering  such  appearance 
shall  be  entitled  to  be  served  with  notice  of  all  proceed- 
ings in  the  cause,  and  to  appear  thereon.  But  the  costs 
occasioned  thereby  shall  be  paid  by  the  party  entering 
such  appearance,  unless  the  Court  shall  otherwise  direct. 


XXVIII. 
After  time  ex-      That  a  party  ^hall  not  be  at  liberty  to  enter  such 
Snd^^'not  SP^»»1  appearance  under  the  Twenty-seventh  Order, 
to  enter  pfter  the  time  limited  by  the  practiiBe  of  the  Court  for 

appearing 


Costs. 
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flppeiiitigr  to  ft  bill  ktth^  ordfiMTy  ebune^  widmit.  first  1841. 

obtaining  an  order  of  the  Court  for  that  puipose,  each  '^^V'^^ 

order  to  be  obtained  on,  notice:  to  the  plaintiff;  and  the  !S!^!fi  "''' 

party  so  entering  such  special  apjpearance  shall  be  bound  cept  by  leave, 
by  all  the  proceedings  in  the  cause,  prior  to  such  special 
appearance  being  so  entered.* 

XXTX. 


•  I. 


Tbat  yfl^^re  no  account,  paymeQti  conveyance,  or  Costs  where 
other  relief  is  sought  against  a  party,  but  the  plaintiff  ^  "^  ^Jf" 
shall  require  such  party  to,  appear  to  and  answer  the  pearance&c. 
bill,  the  costs  occasioned  by  the  plaintiff  having  required  defendant. 
such  party  so  to  appeat  and  answer  the  bill,  and  the  qosts 
of*  all  proceedings  consequential  thereon,  shall  be  paid 
by  the  plaintiff,  unless  the  Court  shall  otherwise  direct 

XXX. 

That  in  all  suits  concerning  real  estate  which  is  Deriseesin 

vested  in  trustees  by  devise,   and  such  trustees  are  poierto  sell 

competent  to  sell  and  give  discharges  for  the  proceeds  to  represent 

of  the 'sale,  and  for  the  renis  and  profits  of  the  estate,  fidallyinte- 

soch  trustees  shall  represent  the  persons  beneficially  '«t««*»  >"  ^^e 

"^  *^  "^    same  manner 

uterested  in  the  estate  or  the  proceeds,  or  the  rents  and  as  executors 

profits,  in  the  same  manner,  and  to  the  same  extent,  as  J^nahwtat^'* 
the  executors  or  administrators  in  suits  concerning  per- 
sonal estate  represent  the  persons  beneficially  interested 
ifi'sadh  personal  estate';  and  in  such  cases  it  shall  not 
be  necessary  to  make  the  persons  beneficially  interested 
in  such  real  estate,  or  rents  and  profits,  parties  to  the 
suit;  but  the  Court  may  upon  consideration  of  the 
matter  on  the  hearing,  if  it  shall  so  think  fit,  order  such 
persons  to  be  made  parties. 

That  in  suits  to  execute  the  trusts  of  a  will,  it  shall  Heir  at  law 

^   .  1        1       «    •  1  not  an  indis- 

not  be  necessary  to  make  tM  heir  at  law  a  party;  pensable party 
but  the  plaiotiff  shall  be  at  liberty  to  make  the  heir  at  >"  ^^^^  ^  ^^^ 

*^         -  •'  cute  trusts  of 

law  will 


r 
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1841.        law  a  party  where  he  desires  to  hare  the  will  established 
^■^"V^^     against  him, 

XXXIL 
One  or  more         That  in  all  cases. in  which  the  plaintiff  has  a  joint 
vlinUv^and        ^^  several  demand    against    several  persons,   either 
ieverally  as  principals  or  sareties,  it  shall  not  be  necessary  to 

sued  alone.       bring  before  the  Coort,  as  parties  to  a  suit  concerning 

such  demand,  all  the  persons  liable  thereto;  bat  the 
plaintiff  may  proceed  against  one  or  more  of  the  persons 
severally  liable. 

XXXIII. 
On  oremiling       That  where  a  demurrer  or  plea  to  the  whole  bill 

""S  to^hTlc  ^^'^^  *^  overruled,  the  plaintiff,  if  he  does  not  re- 
bill,  plaintiff     quire  an   answer,  shall   be   at  liberty  immediately  to 

^tra?ersinc  ^'^  ^^  ^^^  '^  manner  directed  by  the  Twenty-first 
note.**  Order,  and  with  the  same  effect,  unless  the  Court  shall, 

upon  overruling  such  demurrer  or  plea,  give  time  to  the 
defendant  to  plead,  answer,  or  demur ;  and  in  such 
case,  if  the  defendant  shall  file  no  plea,  answer^  or 
demurrer,  within  the  time  so  allowed  by  the  Court,  the 
plaintiff,  if  he  does  not  require  an  answer,  shall,  on  the 
expiration  of  such  time,  be  at  liberty  to  file  such  note. 

XXXIV. 

Demnirerto         That  where  the  defendant  shall  file  a  demurrer  to 

behddfuffi-  ^^  ^jjQig  bill,  the  demurrer  shall  be  held  sufficient, 
cient,  unless  '  ^ 

set  down  by  and  the  plaintiff  be  held  to  have  submitted  thereto, 
in  certain^  unless  the  plaintiff  shall,  within  twelve  days  firom  the 
time.  expiration  of  the   time  allowed   to   the  defendant  for 

filing  such  demurrer,  cause  the  same  to  be  set  down 
for  argument ;  and  where  the  demurrer  b  to  part  of  the 
bill,  the  demurrer  shall  be  held  sufficient,  and  the 
plaintiff  be  held  to  have  submitted  thereto,  unless  the 
plaintiff  shall,  within  three  weeks  firom  the  expiration  of 
the  time  allowed  for  filing  such  last-mentioned  demurrer, 
cause  the  same  to  be  set  down  for  argumenL 

XXXV.  That 


ORDERS  IN  CHANCERY.  xxiu 

XXXV.  1841. 

Tliat  where  the  defendant  shall  file  a  plea  to  the  ^, 

Plea  to  be 
whole  or  part  of  a  bill,  the  plea  shall  be  held  good  held  good,  un- 
to the  same  extent  and  for  the  same  purposes  as  a  l^jj^  ^^^ 
plea  allowed  upon  argument,  unless  the  plaintiff  shall,  tiff  within 
within   three  weeks  from  the  expiration  of  the  time 
allowed  for  filing  such  plea,  cause  the  same  to  be  set 
down  for  argument,  and  the  plaintiff  shall  be  held  to 
hare  submitted  thereto. 

XXXVI. 

That  no  demurrer  or  plea  shall  be  held  bad  and  No  demunrer 
oTerraled  upon  argnment,  only  because  such  demurrer  ^jl^^f^ 
or  plea  shall  not  cover  so  much  of  the  bill  as  it  might  j^^tsring  too 
by  law  have  extended  to.  ' 

XXXVIL 
That  do  demurrer  or  plea  shall  be  held  bad  and  or  for  being 
overruled  upon  argument,  only  because  the  answer  of  answer, 
the  defendant  may  extend  to  some  part  of  the  same 
matter  as  may  be  covered  by  such  demurrer  or  plea. 

XXXVIII. 
That  a  defendant  shall  be  at  liberty  by  answer  to  Defendant 
decline  answering  any  interrogatory  or  part  of  an  in-  protect  hlro^*' 
terrc^tory,  fi*om  answering  which  he  might  have  pro-  lelf  from 
tected  himself  by  demurrer;   and  that  he  shall  be  at  fovcry. 
liberty  so  to  decline,  notwithstanding  he  shall  answer 
other  parts  of  the  bill  from  which  he  might  have  pro- 
tected himself  by  demurrer. 

XXXIX. 

That  where  the  defendant  shall,   by  his  answer,  Cause  may  be 
suggest  that  the  bill  is  defective  for  want  of  parties,  argument  on 

the  plaintiff  shall  be  at  liberty,   within   fourteen  days  objections  for 
A  isij  tt  i.  wantof  parties 

after  answer  filed,  to  set  down  the  cause  for  argument  taken  by  an- 

upon 
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1841.        upon  that  objection  only^  atid  the  purpose  for  which 

^^^^^^^     {jhe  same  .is  so  set  down  shall  be  .notified  liy  an  entry, 

to  be  made  in  tjie  Registrar's  book,  in  the  form  or 

to  the  effect  following;  (that  is  to  say,)  **  Set  down 

upon  the  defendant's  objection  for  want  of  parties;'' 

Id  defiuilt        and  that  where  the  plaintiff  shall  not  so  set  down  his 

toTbe  entitled   cause,  but  shall  proceed  therewith  to  a  hearing  notwith- 

at  hwing  to    standing  an  ol^jeotion  i^r  want  of  parties  taken  by  the 

course.  answer,  he  shall  not,  at  the  hearing  of  the  cause^  if  the 

defendant's  objection  shall  then  be  allowed,  be  entided 
as  of  course,  to  an  order  for  liberty  to  amend  his  bill  by 
adding,  parties.  Bat  the  Court,  if  it  thinks  fit,  shall  be 
at  liberty  to  dismiss  the  bill, 

XL. 

Court  ia  cer>  That  if  a  defendant  shall,  at  the  hearing  of  a  cause, 
^^^^^^  ^^^  object  that  a  suit  is  defective  for  want  of  parties,  not 
savingnghts     having  by  plea  or  answer  takea  ,the  pbjectioiiy  and 

therein  specified  by  name  or  description  the  parties  to 
whom  the  objection  applies,  the  Court  (if  it  shall  think 
fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights 
of  the  absent  parties. 


Corts  of  a  That  where  a  defendant  in  cqui^  files  a  cross  bill 

j^JJ,—.         against  the  plaintiff  in  equity  for  discovery  only,  the  costs 
<^*  of  sudi  bill,  and  of  the  answer  thereto^  shall  be  in  the  dis- 

oredooof  the  Court  at  the  bearing  of  the  original  cansc 

XLIL 

Answer  to  That  where  a  defendant  in  equity  files  a  cross  bdl  for 

decowT  OMT  discovery  only  against  the  pkanliff  in  equity,  the  answer 

be  read  like      i^  ^n^  oTOSs  bill  may  be  read  and  used  br  the  partr 
cneansvcrto  •  «       • 

cxotffaiilfer     fillip  sudi  doss  bill,  in  the  aaaae  maHoer  and  under  die 


as  the  aaswer  to  a  bill  prayiag  rdief 
be  iwad  and  used. 

XUIL  That 
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That  in  cases  in  wlmk  any  exhibit  ihay  byihe  i^esent  ^  ....  ^ 
practice  of  the  Court  be  proved  vivd  txxx  si  the  hearing  proveable 
of  a  cause,  the  same  may  be  proved  by  the  affidavit  of  ^  pr^edTy 
the  witness  who  would  be  competent  to  prove  the  same  affidavit. 

viti£  ooc^  at  the  hearing^ 

»  .  •  • 

XLIV. 

That  where  a  defendant  makes  default  at  the  hear-  Decree  by 
ing  of  a  cause,  the  decree  shall  be  absolute  in  the  ^bsolute^in 
first  instance,  without  giving  the  defendant  a  day  to  the  first  in- 
cause,  titid'ituch'deefee  shall  hAveifte'sattie  force 


and  effect  as  if  the  same  had  been  a  decree' nmiti  the 

first  instance,  and  afterwards  made  absolute  in  default 

.•  » 

of  cause  shown  by  the  defendant. 


>...'^ 


XLV. 


That  every  decree  for  an  account  of  the  personal  Inquiry  in 
estate  of  a  testator  or.  intestate  shall  contain  a  direction  outstonding 
to  the  Master  to  inquire  and  state  to  the  Court  what  parts  estate, 
(if  any)  of  such  personal  estate  are  outstanding  or  un- 
disposed of,  unleiss  the  Court  shall  otherwise  direct. 

XLVI. 

That  a  creditor,  whose  debt  does  not  carry  interest,  Interest  on 
who  shall  come  in  and  establish  the  same  before  the  carrying 

Master,  under  a  decree  or  order  in  a  suit,  shall  be  en-  interest,  out 

i»    ys  of  surplus. 

titled  to  mterest  upon  his  debt,  at  the  rate  of  <£^4  per 

cent  froib  the  dale  of  the  decree,  out  of  any  assets  which 

may  remain  after  satisfying  the  costs  of  the  suit^  the 

debts  established,  and  the  interest  of  such  debts  as  by 

Uw  carry  interest* 

r 

XLVII. 
That  a  creditor  who  has  come  in  and  established  his  Creditors  to 

debt  before  the  Master  under  a  decree  or  order  in  a  establishing 

suit,  debts. 
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1841.        suit,  shall  be  entitled  to  the  costs  of  so  establishing  his 
^-^r'^-^     debt,  and  the  same  shall  be  taxed  by  the  Master,  and 
added  to  the  debt. 

XLVIII. 
Affidavits,  &c.       That  in  the  reports  made  by  the  Masters  of  the  Court, 

not  tobe  ^  *.n  i  /*•».«■-- 

stated  in  DO  part  of  any  state  of  facts,  charge,  affidavit,  deposition. 

Masters  re-      examination,  or  answer,  brought  in  or  used  before  them, 
ports,  but  to  »  »  ©  » 

be  identified,    shall  be  stated  or  recited.   But  such  state  of  facts,  charge, 

affidavit,  deposition,  examination,  or  answer  shall  be 
identified,  specified,  and  referred  to,  so  as  to  inform  the 
Court  what  state  of  facts,  charge,  affidavit,  deposition, 
examination  or  answer,  were  so  brought  in  or  used. 

XLIX. 
Bilb  of  revivor       That  it  shall  not  be  necessary  in  any  bill  of  revivor, 
contain  plead-  ^^  supplemental  bill,  to  set  forth  any  of  the  statements 

ings  in  ori-       {q  the  pleadings  in  the  original  suit,  unless  the  special 
ginalsuit.  .  .      . 

circumstances  of  the  case  may  requure  it. 

L. 

Petition  of  That  in  any  petition  of  rehearing  of  any  decree  or 

to  contain        order  made  by  any  Judge  of  the  Court,  it  shall  not  be 

proc^ings      necessary  to  state  the  proceedincrs  anterior  to  the  decree 
anterior  to  '  ,,<•  i^t-i 

decree.  or  order  appealed  from,  or  sought  to  be  reheard. 

LI. 
Commence-    .       That  the  foregoing  Orders  shall  take  efiect  as  to 
(ion  of  orders.  ^^  suits,  whether  now  depending  or  hereafter  com- 
menced, on  the  last  day  of  Michaebnas  term.  One  thou- 
sand eight  hundred  and  forty*one. 

COTTENHAM,  C. 
LANGDALE,  M.R. 
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GENERAL  ORDER.  ^ 

Tuesday^  October  I2th,  1841. 

Whereas  an  act  was  passed  in  the  fifth  year  of  the 
reign  of  her  present  Majesty,  intituled  *^  An  Act  to  make 
further  provisions  for  the  Administration  of  Justice:" 
Now,  for  giving  effect  to  certain  provisions  in  the  said 
act  for  transferring  to  this  Court  all  suits  and  matters 
which,  on  the  15th  day  of  October ^  instant,  shall  be  de- 
pending in  her  Majesty's  Court  of  Exchequer  as  a  court 
of  equi^,  or  under  the  special  authority  of  any  act  or 
acts  of  parliament,   I  do  hereby  order,  that  every  Plaintifis  and 

Plaintiff  and  Defendant,  in  any  suit  to  be  transferred  Dffendanu,in 

^  ^       ^  suits  trans- 

under  the  authority  of  the  above  recited  act,  shall,  on  or  ferred  from 
before  the  said  15th  day  of  October ^  instant,  name  one  ^hSiuer  t^' 

of  the  sworn  clerks  of  this  Court,  to  conduct  and  carry  name  clerks  in 

,  .  ,        .  11.  1.  Court  before 

on  and  act  m  such  suit  as  clerk  m  court,  according  to  15th  ofOo- 

the  usual  practice  of  this  Court ;  and  in  default  thereof,  *^^  "®^*- 

rither  party  to  the  suit  may  cause  to  be  served  upon  the  either  Mrty 

other,  a  notice  in  writing,  requiring  the  party  served  to  may  serve 

appoint  a  clerk  in  court,  within  seven  days  after  the  Jjth  notice  to 

day  of  service  of  such  notice,  which  shall  be  left  at  the  appoint  within 
•^  seven  days, 

dwelling-house  or  usual  place  of  abode  of  such  party ; 
but  if  such  dwelling-house  or  usual  place  of  abode  can-  Mode  of 
lK)t  be  ascertained,  and  affidavit  shall  be  made  to  that 
effect,  then  service  of  such  notice  upon  the  solicitor  who 
was  last  concerned  for  such  party  in  the  Court  of  Ex- 
chequer shall  be  deemed  good  service.     And  in  case  at  ^"  case  none 
the  expiration  of  the  period  so  to  be  mentioned  in  such  within  that 
notice,  no  clerk  in  court  shall  have  been  appointed,  ac-  period,  oppo- 

.  ...  .  .        *'^e  party  may 

cording  to  the  requisition  thereof,  then  the  party  giving  apply  to  Court 

such  notice  shall  be  at  liberty  to  apply  to  this  Court  to  [^  Coiut  alL 

appoint  a  clerk  in  court  for  the  party  so  making  de-  pointed. 

Vol.  III.  b  fault 
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1841.       fiuilt  as  aforesaid:  and  such  application  may  be  upon 
^^V^^     motion  or  petition,  without  notice,  but  it  shall  be  sup- 
ported by  an  affidavit  of  such  notice  as  aforesaid,  having 
been  served,  and  of  the  address  of  the  party  or  solicitor 
No  proceed-    served.     Aifb  I  do  hereby  further  order,  that  no 
^enuntil       proceeding  shall  be  taken  by  any  party,  in  any  suit,  so 
clerk  in  court  to  be  transferred  as  aforesaid,  until  after  the  appoint- 
**^™  ment  of  a  deiic  in  court;  and  that,  where  such  appoint- 

ment shall  be  made  by  the  Court,  the  order  directing 
the  same  shall  contain  the  address  of  the  party  so 
making  de&ult  in  such  appointment,  or  of  the  solicitors 
so  representing  snch  party  as  aforesaid,  in  order  that 
the  clerk  in  court,  so  appointed,  may  be  enabled  to  for- 
Cocts  in  trans-  ward  notices  and  other  matters  to  such  party.     And  I 
preYio^  to    ^^  hereby  further  order,  that  so  far  as  r^ards  the 
the  15th  Or-    taxation  and  allowance  of  costs,  in  any  of  the  suits  or 
be  taxed  ao-     matters  so  to  be  transferred  as  aforesaid,  and  which  shall 

^^^^  ^  not  by  any  order  of  this  Court  be  directed  to  be  regu- 
JStXcoe^iier 

practice^  and  lated  in  that  particular  by  the  pres^it  practice  of  the 
OTo'iuDDon^  Court  of  Exchequer,  such  costs  shall  be  taxed  and 
ing  to  Chan-  allowed  in  manner  following  (that  is  to  say),  the  costs 
«*■/  !"■«*       previously  to  the  said  15lh  day  of  October  instant,  shall 

be  taxed  and  allowed  according  to  the  practice  of  the 
said  Court  of  Exchequer,  and  the  costs  from  and  inclu- 
sive of  the  said  15th  day  of  Odoberj  shall  be  taxed  and 
aUowed  according  to  the  practice  of  this  Court  (a) 

Lykdhurst,  C. 

(a)  Reg.  lib.  1840.  B.  fol.  1085. 
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ORDER  OF  COURT. 

1st  November,  1841. 

Whereas  powers  of  attorney  have  been  granted  by 
divers  persons,  empowering  other  persons  to  demand 
and  receive  cheques  payable  by  the  Accountant-General 
of  the  Court  of  Exchequer ;  and  the  office  of  such  Ac- 
countant-General  has,  by  virtue  of  the  act  passed  in  the 
fifth  year  of  the  reign  of  her  present  Majesty,  intituled, 
"  An  Act  to  make  further  provisions  for  the  administra- 
tion of  Justice/'  ceased  to  exist.      I,  John  Singleton, 
Lord  Lyndlturst,    the  Lord  Chancellor,   do   hereby 
pursuant  to  the  said  act,  direct,  that  the  Accountant-  The  Account- 
General  of  the  Court  of  Chancery,  and  the  Governor  Jlh^S^"^'^!,} 
and  Company  of  the  Bank  of  England,  be  at  liberty  to  the  Bank  of 
act  upon,  or  under  the  several  powers  of  attorney,  which  3^.^*00  powm 
may  have  been  granted,  or  given,  according  to  the  prac-  of  attorney 
tice  of  the  Court  of  Exchequer,   for   paying  over  of  ceive  monies 

any  sum  or  sums  of  money,  in  the  same  manner,  as  if  payaWeby  the 
^  ^^  '  Accountants 

such  powers  had  been  granted,  to  be  acted  upon  by  the  General  of  the 
Accountant-General  of  the  Court  of  Chancery,  in  the  g^Jlu^.    *" 
form  and  according  to  the  usage  of  his  office ;  and  all 
receipts,  which  shall  be  given  by  the  persons  to  whom 
such  powers  may  have  been  so  granted,  according  to  the 
practice  of  the  Court  of  Exchequer,  as  aforesaid,  shall 
be  good  and  valid  discharges  to  the  Accountant-General 
of  the  Court  of  Chancery,  and  the  Governor  and  Com- 
pany of  the   Bank  of  England  respectively,  as   they 
would  have  been,  if  such  powers  had  been  given  to  be 
acted  upon  by  the  Accountant-General  of  the  Court  of 
Chancery,  (a) 

Lyndhurst,  C. 

(a)  Reg.  Lib.  1840,  B.  fol.  1085. 
b  2 
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ORDER  OF  COURT. 

Thursday^  the  11th  Nocember  1841. 

Recital  of  ap>  Whereas  an  act  was  passed  io  the  fifth  year  of  the 
url"v!c!!l^    '^W*  ®^  ^^^  present  Majesty,  intituled   "  An  Act  to 

make  further  provisions  for  the  administration  of  Jus- 
tice;" and  whereas,  under  the  powers  in  that  act 
contained,  two  additional  Vice-Chancellors  have  been 
ai^inted;  now  I  do  hereby  order-— 

I. 

Pbiotiflr ia  That  in  all  informations  or  bilb  marked  under  the 

JLC.  iw  aHia  ^'^^  ^^^^  ^^  ^^^  '5th  day  of  Afcv  1SS7  ,fl),  with  the 
the  ^"^.^  words  "  Lord  Chancellor,''  the  plaintiff  shall,  under- 
Y,C,ti©  nealh  the  words  •*  Lord  Chancellor,"*  write  the  tide  of 

whwe  Cottit»  ^iin^  of  the  Jthree  Mce-ChanceUors,  at  his  option,  and  the 
betlwacc  cause  shall  thencetonh,  unless  remored  by  some  special 

yr?i"  ■*"       order  of  the  Locd  Chancellor,  be  attached  to  such  Mce- 

Chancellor's  Court. 

IL 

That  the  title  of  the  Mce-Chanc^Ior  to  whose  Cocn 
1^,^  ^         any  cause  shall  be  attached,  shall  be  marked  in  CTery 


^<a«»j  to  be    certificate  grantini  under  the  secocd  Order  of  dire  5th 


in. 

j^J^J  *""*^         That*  subject   in  erery  case  to  any  special  ccvir 
T^Cineet^  aaade  or  to  b«  cade  by  the  Lord  CfedizKeucr.  ev^sry 

caose  alreadr  bearvi  br  anr  Vjce«4rhazkeIIor  sisce  dbe 
first  d»y  of  thb  pn»su  yix^usfimits  cenxu  b«$  azzKS^ii 

,«^  t  Xdm.  uu  wi  2  MffL  ^  C  :. 


«f  Jtfi- 
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to  the  Court  of  the  Vice-Chancellor  by  whom  the  same        1841. 
has  been  heard ;  and  every  cause  standing  in  the  Lord     ^'^"^^^^"^"^ 
Chancellor's  book  of  causes,  down  to  and  inclusive  of  Distribution  of 
the  cause  of  Hodges  v.  Daly,  shall  be  attached  to  the  nmo^J^thc"*** 
Court  of  the  judge  to  whom  the  same  is  appropriated  in  V.Cb. 
the  said  book. 

IV. 

That  the  plaintiff  in  every  cause  now  in  the  Lord  In  other 

Chancellor's  Court,  whether  already  heard,  standing  for  L-C's  Court, 

hearing,  or  otherwise,  except  those  mentioned  in  the  plaintiff  may, 

last  preceding  order,  shall  be  at  liberty  to  deliver  a  select  V.C's 

notice  to  his  clerk  in  Court,  statinjr  the  name  of  the  ^?"'?'i^    * 

^  o  which  cause  to 

Vice-Chancellor  to  whose  Court  he  desires  such  cause  be  attached, 
to  be  attached,  and  to  serve  notice  thereof  on  all  parties 
to  the  cause ;  and  in  case  the  plaintiff  shall  neglect  or 
omit  so  to  do  on  or  before  the  1 7th  day  of  Nofvember 
instant,  the  defendant,  or  any  one  of  the  defendants, 
shall  be  at  liberty  to  give  such  notice.     And  in  case,  on  In  default  by 
the  2 1st  day  of  November  instant,  no  such  notice  shall  November 
have  been  given,  then  any  person  who  may  be  desirous  ^^^^  parties 
of  applying  to  the  Court  in  such  cause,  shall  be  at  liberty  notice, 
to  give  such  notice ;  and  that  the  notice  of  the  plaintiff, 
jr  given  on  or  before  the  said  1 7th  day  of  Naoember  in- 
stant, or  if  not  so  given,  then  the  notice,  whether  of  the 
plaintiff  or  of  any  one  of  the  defendants,  first  given  after 
the  said  17th  day  of  Naoember  instant,  and  before  the 
said  2Ist  day  of  Naoember  instant,  and  the  notice  of  the 
plaintiff,  or  of  any  one  of  the  defendants,  or  of  the 
person  desirous  of  applying  as  aforesaid,  first  given  on 
or  after  the  said  21st  day  of  Naoember  instant,  shall  de- 
termine the  Court  to  which  such  cause  shall  be  attached, 
unless  removed  therefrom  by  any  special  order  to  be 
made  by  the  Lord  Chancellor.     And  that  no  party  or 
person  shall  move,  petition,  or  take  any  proceedings 
until  such  notice  has  been  given. 

b  9  V.  That 
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1841. 


Motions,  &c. 
in  L.  C/s 
caii^ek  to  be 
heard  before 
the  judge  to 
whose  Court 
cause  at- 
tached. 


V. 

That  all  motions,  petitions,  and  further  proceedings 
in  causes  in  the  Lord  Chancellor's  Court,  except  any 
motions  or  proceedings  which  are  now  part  heard,  shall 
be  had  before  the  judge  to  whose  Court  the  same  shall, 
under  the  provisions  of  these  orders,  be  attached,  unless 
removed  therefrom  by  any  special  order  of  the  Lord 
Chancellor. 


Notices  of 
motion  and 
petitions  not 
in  any  cause 
to  benuirked 
with  the  title 
of  one  of  the 
V.Cs. 


VL 

That  all  notices  of  motion  not  in  any  cause,  and  all 
petitions  not  in  any  cause,  which  are  presented  to  the 
Lord  Chancellor  shall  be  marked  with  the  title  of  one 
of  the  Vice-Chancellors,  and  shall  thenceforth  be  at- 
tached to  such  Vice-Chancellor's  Court,  unless  removed 
therefrom  by  any  special  order  of  the  Lord  Chancelloi« 

VIL 
Retistnnto        That  the  registrars  shall  keep  distinct  lists  of  the 
'SS^-^  »d  «h»  „..«.»  be  h».d  bd».  «d. 
ftc.  before        Judge^  (o) 

^^^  Ltndhurst,  C. 


(«)  Reg.  Lib,  1841.  B.  4. 
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ORDER  OF  COURT. 

Wednesday^  the  iVth  day  of  Ncmember  1841. 

The  Right  Honorable  John  Singleton  Lord  LyndhurU^ 
Lord  High  Chancellor  of  Great  Britain^  by  and  with 
the  advice  and  assistance  of  the  Right  Honorable 
Henry  Lord  Langdalet  Master  of  the  Rolls;  the  Right 
Honorable  Sir  Lancelot  Sfiadwelly  Vice-Chancellor  of 
England,  the  Honorable  the  Vice-Chancellor  James 
Lewis  Knight  Brucej  and  the  Honorable  the  Vice- 
Chancellor,  James  Wigram ;  and  in  pursuance  of  an 
act  passed  in  the  fifth  year  of  the  reign  of  her  present 
majesty f  intituled  ^*  An  Act  to  make  further  pro- 
visions for  the  Administration  of  Justice,"  doth  hereby 
order  and  direct  in  manner  following;  that  is  to 
say,— 

L 

That  any  person  or  persons  claiming  to  be  interested  Penonsclaim- 
in  any  stock  transferable  at  the  Bank  of  England^  stand-  ^^^Qthe 
iog  in  the  name  or  names  of  any  other  person  or  per-  books  of  the 
sons,  or  body  politic  or  corporate,  in  the  books  of  the  land  mByhme 
Governor  and  Company  of  the  Bank  of  England,  may,  distriogai. 
by  his  or  their  solicitor,  prepare  a  writ  of  distringas 
pursuant  to  the  said  act,  in  the  form  set  out  in  the  first 
schedule  to  the  said  act,  and  may  present  the  same  for 
sealing  at  the  subpoena  o£Sce. 

That  upon  the  presentment  of  such  writ  for  seal*  Formofaffi- 
ing,  and  on  leaving  with  the  patentee  of  the  subpoma  ^^^^ 
office  an  affidavit  duly  sworn  by  the  person,  or  one  of 
the  persons  applying  for  such  writ^  or  his  solicitor, 

b  4  before 
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1841. 


Efibtt  of  such 
distringis. 


Maj  be  dis- 
charged* and 
how  and  by 
whom. 


Costs. 


Distnn<»a$ 
alone,  not  to 
prerent  trans- 
fer &c.,be- 
Tood  eisht 
da\-^  aStcr  re- 
quest  to  Bauk 
to  permit 
transfer  d^. 


before  one  of  the  Masters  or  Masters  Extraordinary  of 
this  Court,  in  the  form  set  out  at  the  foot  of  these 
orders,  the  same  writ  shall  (in  conformity  with  the 
orders  of  this  Court  for  issuing  and  sealing  writs  of 
Sttbpocna)^  be  forthwith  sealed  with  the  seal  of  the  sub- 
poTia  office ;  and  such  writ  when  sealed  shall  have  the 
same  force  and  validity  as  the  writ  of  distringas  here- 
tofore issued  out  of  the  Court  of  Exchequer. 

III. 

That  such  writ  of  distringas  and  all  process  there- 
under may  at  any  time  be  discharged  by  the  order  of 
this  Court,  to  be  obtained  as  of  course  upon  the  petition 
of  the  party  on  whose  behalf  the  writ  was  issued,  and  to 
be  obtained  upon  the  application  by  motion,  or  notice, 
or  by  petition,  duly  served,  of  any  other  person  claiming 
to  be  interested  in  the  stock  sought  to  be  affected  by 
such  writ ;  and  that  upon  or  after  such  application,  such 
costs  thereof,  and  in  relation  thereto,  and  to  the  said 
writ,  as  to  this  Court  shall  seem  just,  may,  if  this  Court 
shall  think  fit,  be  awarded,  and  ordered  to  be  paid  by 
the  person  or  persons  who  obtained  such  distringas,  or 
upon  an  application  by  any  other  person  or  persons,  by 
such  person  or  persons. 

IV. 

That  the  Governor  and  Company  of  the  Bank  of 
England^  having  been  served  with  such  writ  of  dis* 
tringasy  and  a  notice  not  to  permit  the  transfer  of  the 
stock  in  such  notice  and  in  the  said  affidavit  specified, 
or  not  to  pay  the  dividends  thereon,  and  having  after- 
wards received  a  request  from  the  party  or  parties  in 
whose  name  or  names  such  stock  shall  be  standing,  or 
some  person  on  his  or  their  behalf,  or  representing  him 
or  them,  to  allow  such  transfer,  or  to  pay  such  di- 
videndsy  shall  not,  by  force  or  in  consequence  of  such 
distringasj  be  authorized,   wttboat  the  older  of  this 

Coarty 
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Conr^  to  refuse  to  permit  such  transfer  to  be  made,        1841. 
or  to  withhold  payment  of  such  dividends  for  more  than     ^^"V^*^ 
eight  days  after  the  date  of  such  request. 

V. 
That  upon  leaving  such  affidavit  as  aforesaid  with   Fee  for  filing 
the  patentee  of  the  subpoena  office,  there  shall  be  paid  "®"*^''' 
to  SQch  patentee  the  sum  of  I5.  for  filing  such  affidavit; 
and  that  within  twenty-four  hours  from  the  time  when 
such  affidavit  shall  be  so  left,  the  said  patentee  shall  Affidavit  to  be 
pay  the  said  sum  of  1^.  to  the  clerk  of  the  affidavits,  and 
cause  such  affidavit  to  be  filed  and  registered  at  the 
office  of  such  clerk. 

VL 
That  upon  the  sealing  of  such  writ  of  distringas,  the  Fee  for  leal- 
sum  of  5s*  6J.  shall  be  paid  to  the  patentee  of  the  sub-  ^"S* 
pcaia  office;  and  that  out  of  such  sum  the  said  patentee 
shall  pay  the  sum  of  4;.  to  the  Accountant-General, 
to  be  by  him  placed  to  the  credit  of  the  account  entitled  How  to  be 
"  the  Suitor's  Fee  Fund  Account."  *"*P^*^  *^^- 

VII. 
That  for  and  in  respect  of  the  preparation  and  ser-  Fees  for  pre- 
vice  of  such  writ  of  distringas  and  the  pnvcipe^  and  at-  ^^nzd^ 
tendance  in  respect  thereof,  such  costs  shall  be  allowed  tringas. 
as  by  the  rules  and  practice  of  this  Court  are  allowed 
for  the  preparation  and  service  and  attendance  in  respect 
of  a  writ  of  subpcena  to  answer  a  bill. 


FORM  OF  affidavit,  (a) 

F.  Z.  [the  name  of  the  party  on  whose  behalf  the  writ 

IS  sned  out]  v.  The  Governor  and  Company  of  the 

Bank  qfEaigland. 

I,  A.  B. 

{a)  Tim  form  of  affidaTit  was  altered  by  the  order  of  the  loth  of 
DeeemAcr  1841,  wctpoti^  p.  xzxviii. 


dsrit. 
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1841.  1,  AmB^  of ,  do  solemnly  swear,  that  aooord- 

^"V"^^  iDg  to  the  best  of  my  knowledge^  mfonnatioiif  and 
Form  of  affi-     belief,  I  am  [or  if  the  affidavit  is  made  by  the  solicitor, 

C.  Z).,  of——,  is]  bona  fide  and  beneficiaUy  interested 
in  the  stock  hereinafter  particularly  described,  that  is 
to  say  [here  specify  the  amount  of  the  stock  to  be 
affiscted  by  the  writ,  and  the  name  or  names  of  the 
person  or  persons,  or  body  politic  or  corporate,  in 
whose  name  or  names  the  same  stock  shall  be  stand- 
ingi ;  and  that  I  have  reason  to  believe,  and  do  believe, 
that  there  is  danger  of  such  stock  being  dealt  with  in  a 
manner  prejudicial  to  my  interest  [or  to  the  interest  of 
the  said  C  D^  as  the  case  may  be].(a) 

Lyndhurst,  C. 

Langdale,  M*  R. 

Lancelot  Shabwell,  V.  C. 

J.  L.  Knight  Bruce,  V.  C 

James  Wigbam.  V.  C. 

(«)  Reg.  Lib.  1841,  B.  17. 


ORDER  OF  COURT. 

Fridmfj  19th  Naoember,  184L 
The  operation  (^j  Whereas  it  is  expedient  that  further  Orders  should 
3dy  4th,  and  be  made  for  the  better  administration  of  justice  in  the 
Sf*  ^^b"f^^  Court  of  Chancery,  with  reference  to  the  matters  to 
AugMa  1841,  which  the  first,  second,  third,  fourth,  and  fifth  Orders  of 
Mi^ja^  the  26th  day  of  August  last  apply,  and  that  in  the  mean 
term  1842.  time  the  c^ieration  of  the  same  Orders  should  be  sus- 
pended.    Now,  THEREFORE,  I,  the  Right  Honorable 

J(An 

(«)  Reg.  Lib.  1841,  B.  £dL  55. 
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John  Singleton^  Lord  Lyndkurstj  Lord  High  Chancellor       1841 
of  Great  Britain^  by  and  with  the  advice  and  assistance 
of  the  Right  Honorable  Henry^  Lord  Lar^daley  Master 
of  the  Rolls ;  the  Right  Honorable  Sir  Lancelot  Shad" 
xoellj  the  Vice-Chancellor  of  England ;  the  Honorable 
the  Vice-Chancellor  James  Lewis  Knight  Bruce^  and  the 
Honorable  the  Vioe-Chancellor  James  Wigram,  do  here- 
by,  in  pursuance  of  an  act  of  parliament  made  and 
passed  in  the  fourth  year  of  the  reign  of  her  present 
Majesty,  intituled,  ^'  An  Act  for  facilitating  the  admi- 
nistration of  Justice  in  the  Court  of  Chancery,*'  and 
of  an  act  made  and  passed  in  the  session  of  parliament 
held  in  the  fourth  and  fifth  years  of  the  reign  of  her  said 
Majesty,  intituled,  '^  An  Act  to  amend  an  Act  of  the 
Fourth  Year  of  her  present  Majesty,  intituled,  '  An  Act 
for  facilitating  the  Administration  of  Justice  in  the  Couit 
of  Chancery,'  *'  order  and  direct  that  the  first,  second, 
third,  fourth,  and  fifth  Orders  of  the  26th  day  of  August 
last,  shall  not  take  effect  till  the  first  day  oi  Easter  term, 
1842.  (a) 

Lyndhursiv  C. 

Langdale,  M.R. 

Lancelot  Shadwell,  V.C. 

J.  L.  Knight  Bruce,  V.C* 

James  Wigram,  V.C. 

'  (a)  Further  suspended  by  the  4th  order  of  1  Ith  AprU^  1842,  poit^ 
p.xlii. 
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ORDER  OF  COURT. 


VtriatioD  io 
the  form  of 
affidarit  for 
obtaining  a 
dtstrincas 
under  tbe  sd 
order  of  the 
17th  X 
kcr  1841. 


December  lOth  1841 


The  Right  Honorable  John  Singleton^  Lord  Lyndhunt^ 
Lord  High  ChaDcellor  of  Great  Britain^  by  and  with 
the  advice  and  assistance  of  the  Right  Honorable 
Herury^  Lord  Langdale^  Master  of  the  Rolls,  the 
Right  Honorable  Sir  Lancdol  ShadweU^\  Vice-Chan- 
cellor  oi  England,  the  Honorable  the  Vice-Chancellor 
James  Lteacis  Knight  Bruce^  and  the  Honorable  the 
Mce-Chancellor  James  nigram,  and  in  parsance  of 
an  act  passed  in  the  fifth  year  of  the  reign  of  her  pre- 
sent Majesty*  intituled,  ^  An  Act  to  make  further 
Provisions  for  the  Administration  of  Justice,"  doth 
hereby  order  and  direct  in  manner  following,  that  is 
to 


That  the  affidavit  required  by  the  second  of  the 
Orders  of  the  17th  day  of  Aonmirr,  1841,  shall,  in- 
stead of  being  in  the  form  set  out  at  the  foot  of  those 
Orders,  be  in  the  form  following :  ^ 


A.  B.  [the  name  of  the  party  or 
half  the  writ  is  sued  out.]  v.  The 
of  the  Bant  ofEngUmd. 


in  whose  be- 
and  Campaign 


I, 


..of 


>  do  solemnly  swear,  that. 


ccNdii^  to  the  best  of  my  knowledge,  infermatioiu  and 
belief  I  am  ^or  if  the  affidavit  is  made  by  the  solicitor, 

A.  A,  of ,  is]  beneficially  interested  in  the  stock 

hefeinafter  particularly  described,  that  is  to  say,  ^hcre 
speciiy  the  amount  of  the  stod^  to  be  a&cted  by  the 
writ,  and  tbe  name  or  names  of  die  person  or  persons^ 

or 
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or  body  politic  or  corporate,  in  whose  name  or  names        1841. 
the  same  shall  be  standing.]  (a) 

Lyndhurst,  C. 

Langdale,  M.R. 

Lancelot  Shadwell,  V.C. 

J.  L.  Knight  Bruce,  V.C. 

James  Wigram,  V.C. 

(a)  Reg.  Lib.  1841,  B.  fol.  129. 


ORDER  OF  COURT. 

WthAprily  1842.  1842. 

The  Right  Honorable  John  Singleton  Lord  Lyndhwrsty 
Lord  High  Chancellor  of  Great  Britain^  by  and  with 
the  advice  and  assistance  of  the  Right  Honorable 
Henry  Lord  Langdale^  Master  of  the  Rolls ;  the  Right 
Honorable  Sir  Lancelot  Shadwellj  Vice-Chancellor  of 
England;  the  Right  Honorable  the  Vice-Chancellor 
Sir  James  Lewis  Knight  Bruce^  and  the  Right  Ho- 
norable   the  Vice-Chancellor    Sir    James    Wigram, 
Doth  hereby,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  reign  of  her  present 
Majesty,  intituled,  **  An  Act  for  facilitating  the  Ad- 
ministration of  Justice  in  the  Court  of  Chancery," 
and  of  an  act  passed  in  the  fourth  and  fifth  years  of 
the  reign  of  her  present   Majesty,  intituled,  <^  An 
Act  to  amend  an  Act  of  the  fourth  Year  of  the  Reign 
of  her  present  Majesty,  intituled,  *  An  Act  for  facili- 
tating the  Administration  of  Justice  in  the  Court  of 
Chancery,'"  order  and  direct  in  manner  following 
(that  18  to  say), 

LThat 
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1842. 


Where,  after 
appearance, 
plaintiflT  un- 
able to  exe- 
cute attach- 
ment, defend- 
ant  shall  be 
deemed  to 
have  ab- 
sconded. 


I. 

That  in  cases  where  the  defendant  shall  not  have 
put  in  his  answer  in  due  time  after  appearance,  and  the 
plaintiff  shall  be  unable,  with  due  diligence,  to  procure 
a  writ  of  attachment  to  be  executed  against  such  de- 
fendant, by  reason  of  his  being  out  of  the  jurisdiction 
of  the  Court,  or  being  concealed,  or  for  any  other  cause, 
then  such  defendant  shall,  for  the  purposes  of  this 
Order,  be  deemed  to  have  absconded  to  avoid  the  pro- 
cess of  this  Court. 


Plaintiff  may 
serve  notice 
of  motion  to 
take  bill  pro 
confeuo 
against  ab- 
sconding de- 
fendant who 
has  appeared 
bv  his  own 
clerk  in  Court 


which,  in  de- 
fault of  an- 
swer, Court 
may  order. 


That  in  cases  where  any  defendant,  who  may  be  so 
deemed  to  have  absconded,  shall  have  appeared  by  his 
own  clerk  in  Court,  or  an  appearance  having  been  en- 
tered for  him  under  the  eighth  of  the  orders  of  the  26th 
day  of  August  1841,  he  shall  have  afterwards  appeared 
by  his  own  clerk  in  Court,  the  plaintiff  may  serve  upon 
such  clerk  in  Court  a  notice,  that  on  a  day  in  such 
notice  named  (being  not  less  than  fourteen  days  after 
the  service  of  such  notice),  the  Court  will  be  moved 
that  the  bill  may  be  taken  pro  confesso  against  such  de- 
fendant ;  and  the  plaintiff  is,  upon  the  hearing  of  such 
motion,  to  satisfy  the  Court  that  such  defendant  ought, 
under  the  provisions  of  this  Order,  to  be  deemed  to 
have  absconded ;  and  the  Court  being  so  satisfied,  and 
the  answer  not  being  filed,  may,  if  it  shall  so  think  fit, 
order  the  bill  to  be  taken  pro  cofi/esfo  against  such  de- 
fendant, either  immediately,  or  at  such  time,  or  upon 
such  further  notice,  as  under  the  circumstances  of  the 
case  the  Court  may  think  proper. 


t 
t 
^ 


Where  ap- 


tsredlbrde- 
lcMiuit,biit 
who  has  not 

httovmclai 


That  in  cases  where  any  Defendant,  who  may  be  so 
deemed  to  have  absconded,  shall  have  had  an  appear- 
ance entered  for  him  under  die  eighth  of  the  Orders  of 
the  :Z6th  day  of  Augtssf  ISiU  and  be  shall  not  after- 
wards 


i 
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wards  hmve  appeared  by  his  own  clerk  in  Court)  the        184S. 

plaintiff  may  cause  to  be  inserted  in  the  London  Ga^     ^"^^V^^ 

xdU  a  notice^  that  on  a  day  in  such  notice  named  (being  ^^^^^^y 

not  less  than  four  weeks  after  the  first  insertion  of  such  give  notice  in 

notice  in  the  London  Gazette)^  the  Court  will  be  moved  takiog^Ul 

that  the  bill  may  be  taken  pro  coirfnso  against  such  prowftfe»io, 

defendant;   and  the  plaintiff  is,  upon  the  hearing  of 

such  motion,  to  satisfy  the  Court  that  such  defendant 

ought,  under  the  provisions  of  this  Order,  to  be  deemed 

to  have  absconded,  and  that  such  notice  of  motion  has 

been  inserted  in  the  London  Gazette^  at  least  once  in 

every  week,  from  the  dme  of  the  first  insertion  thereof 

up  to  the  dme  for  which  the  said  notice  shall  have  been 

given;  and  the  Court,  being  so  satisfied,  and  the  answer  and  Court 

not  havmg  been  filed,  may,  if  it  shall  so  think  fit,  order  ^'^J'^^S^ 

the  bill  to  be  taken  pro  coitfesso  i^inst  such  defendant,  * 

either  immediately,  or  at  such  time,  or  upon  such  fiir- 

ther  notice,  as  under  the  circumstances  of  the  case  the 

Court  may  think  proper. 

II. 

That  upon  defitult  by  an  infant  defendant,  in  not  Infant  defend- 

.        .     .  .11     *     ^  •"'  oot  ap- 

appearmg  to,  or  not  answenng  the  bill,  the  Court  may,  pearing  after 

upon   motion,   order  that  the  Senior  Six  Clerk,  not  »«^^«»  ^?^^ 

towards  the  cause,  may  be  assigned  guardian  of  such  six  clerk  guar- 

infiint  defendant,  by  whom  he  may  appear  to  and  ^'^^ 

answer,  or  may  answer  the  bill,  and  defend  the  suit, 

upon  the  Court  being  satisfied  that  such  defendant  is 

an  infiuit,  and  (if  the  infimt  has  not  appeared)  that  the 

mbpctna  to  i^pear  to,  and  answer  the  bill,  was  duly 

served,  and  (whether  the  infimt  has  appeared  or  not), 

that  a  notice  of  such  motion  was  (after  the  expiration  of 

the  time  for  appearing  to  or  answering  the  bill,  and  at 

least  six  clear  days  before  the  hearing  of  such  motion), 

aenred  upon,  or  left  at  the  dwelling-house  of  the  person 

with  whoniy  or  under  whose  care^  such  infant  defendant 

was 
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1842. 


Defendant 
served  with 
subpoena,  but 
who  has  not 
appeared,  may 
be  served  with 
notices  of 
motion,  &c. 


1st,  2nd,  3rd, 
4th,  nnd  5th 
orders  of 
August  1841, 
suspended. 


was  at  the  time  of  serving  the  subpoena  ;  and  was  also 
•served  upon  or  left  at  the  dwelling-house  of  the  &ther 
or  guardian  (if  any)  of  such  infant,  where  the  person 
with  whom,  or  under  whose  care,  the  infant  was  at  the 
time  of  such  service,  shall  not  be  the  father  or  guardian 
of  the  infant ;  unless  the  Court,  at  the  time  of  hearing 
such  motion,  shall  think  fit  to  dispense  with  such  last- 
mentioned  service. 

III. 

That  the  plaintiff  shall,  without  special  leave  of  the 
Court,  be  at  liberty  to  serve  any  notice  of  motion,  or 
other  notice,  or  any  petition,  personally,  or  at  the  dwell- 
ing-house or  office  of  any  defendant,  who,  having  been 
duly  served  with  subpoena  to  appear  to  and  answer  the 
bill,  shall  not  have  caused  an  appearance  to  be  entered 
by  his  own  clerk  in  Court,  at  the  time  for  that  purpose 
limited  by  the  General  Orders  of  the  Court 

IV. 

That  the  first,  second,  third,  fourth,  and  fifth  orders 
of  the  26th  day  o(  August  1841,  shall  not  take  effect 
until  further  order. 


V. 


Do.  the  22nd.       That  the  twenty-second  of  the  orders  of  the  26th 

day  of  August  1841  shall  be  suspended  until  further 
order. 


The  10th, 
nth,  12th, 
and  47th 
orders  of 
Augutt  1841, 
amended. 


10th  amended 
order. 


VI. 

That  the  orders  of  the  26th  day  of  August  1841 
shall  be  amended  as  to  numbers  X,  XI,  XII,  and 
XLVII,  in  manner  following ;  (that  is  to  say), 

X. 

That  no  writ  of  execution  shall  hereafter  be  issued, 
for  the  purpose  of  requiring  or  compelling  obedience  to 

any 
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any  order  or  decree  of  the  High  Court  of  Chancery ;        1842. 
bat  that  the  party,  required  by  any  such  order  or  decree     ^^V*^^ 
to  do  any  act,  shall,  upon  being  duly  served  with  such 
order  or  decree,  be  held  bound  to  do  such  act  in  obedi- 
ence to  the  order  or  decree. 

XI. 

That  if  any  party  who  is,  by  an  order  or  decree,  or-  luh  amended 
dered  to  pay  money,  or  to  do  any  other  act  in  a  limited  ''* 
time,  shall,  after  due  service  of  such  order  or  decree, 
refuse  or  n^lect  to  obey  the  same,  according  to  the 
exigency  thereof,  the  party  prosecuting  such  order  or 
decree  shall,  at  the  expiration  of  the  time  limited  for 
the  performance  thereof,  be  entitled  to  a  writ  or  writs  of 
attachment  against  the  disobedient  party ;  and  in  case 
such  party  shall  be  taken  or  detained  in  custody  under 
any  such  writ  of  attachment,  without  obeying  the  same 
order  or  decree,  then  the  party  prosecuting  the  same 
order  or  decree  shall,  upon  the  sheriff's  return  that 
the  party  has  been  so  taken  or  detained,  be  entided  Co 
a  commission  of  sequestration  against  the  estate  and 
effects  of  the  disobedient  party;  and  in  case  the  sheriff 
shall  make  the  return  nan  est  inventus  to  such  writ  or 
writs  of  attachment,  the  party  prosecuting  the  same 
order  or  decree  shall  be  entided,  at  his  option,  either  to 
a  commission  of  sequestration  in  the  first  instance^  or 
otherwise  to  an  order  for  the  Seijeant-at-Arms,  and  to 
such  other  process  as  he  hath  hitherto  been  entitled  to, 
upon  a  return  of  non  est  inventus  made  by  the  commis- 
sioners, named  in  a  commission  of  rebellion,  issued  for 
the  non-performance  of  an  order  or  decree. 

XII. 

That  every  order  or  decree,  requiring  any  party  to   12th  amended 
do  an  act  thereby  ordered,  shall  state  the  time,  or  the  ^   ^^* 
time  after  service  of  the  order  or  decree,  within  which 

Vol.  III.  c  the 
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1842.        the  act  is  to  be  done;  and  that  upon  the  copy  of  the 
^^^^^"^      order  or  decree  which  shall  be  senred  upon  the  party  re- 
quired to  obey  the  same,  there  shall  be  endorsed  a  me- 
morandum in  the  words  or  to  the  effect  following :  viz. 

''  If  you,  the  within  named  A.  B^  n^ect  to  obey 
this  order  (or  decree),  by  the  time  therein  limited,  you 
will  be  liable  to  be  arrested  under  a  writ  of  attachment, 
issued  out  of  the  High  Court  of  Chancery,  or  by  the 
Serjeant-at-Arms  attending  the  same  Court;  and  also 
be  liable  to  have  your  estate  sequestered  for  the  purpose 
of  compelling  you  to  obey  the  same  order  (or  decree)." 

xxvn. 

47th  amended       That  a  creditor,  who  has  come  in  and  established 
order. 

his  debt  before  the  Master,  under  a  decree  or  order  in 

a  suit,  shall  be  entitled  to  the  costs  of  so  establishing 

his  debt,  and  the  sum  to  be  allowed  for  such  costs  shall 

be  fixed  by  the  Master  without  taxation,  at  the  time 

the  Master  allows  the  debt  of  such  creditor,  unless  the 

Master  shall  think  that  such  costs  ought  to  be  taxed  in 

the  regular  mode,  in  which  case  the  same  shall  be  so 

taxed  by  the  Master,  and  the  amount  of  such  costs,  or 

the  sum  allowed  in  respect  thereof,  shall  be  added  to 

the  debt  so  established. 

Ltndhurst,  C. 

Langdale,  M.  R. 

Lancelot  Shadwell,  V.  C. 

J.  L.  Knight  Bruce,  V.  C. 

James  Wigram,  V.  C 
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1842. 


ORDER  OF  COURT, 

Friday^  the  8th  ofjtdy^  1842. 

In  the  Matter  of  the  Suitors  of  the  High  Court  of 

Chancery. 

Whereas,  pursuant  to  an  act  of  parliament  made  in  Where,  by  any 
the  twelfth  year  of  the  reign  of  his  Majesty  King  George  ^ymente'are 
the  First,  intituled  "  An  Act  for  better  securing  the  ^'/^F^??  ®V^ 

1     «•  «•    I  .  r    %  *    r-i  1         of  dividends, 

monies  and  etiects  of  the  suitors  of  this  Court,  and  to  &c.,  the  Ac- 
prevent  the  counterfeiting  of  East  India  bonds  and  in-  countant-Ge. 
'  *^  ^  neral  to  draw 

dorsements  thereon,  as  likewise  indorsements  on  South  for  that  sum, 
&fl  bonds,"  miliam  Russell,  Esq.,  Accountant-General  ^om'^£/"' 
of  this  Court,  did,  by  a  certain  deed  or  mstrument 
under  his  hand  and  seal,  and  bearing  date  on  or  about 
the  11th  day  of  July  1839,  constitute  and  appoint  the 
cashiers  of  the  Bank  of  England  for  the  time  being,  or 
any  one  of  them,  his  true  and  lawful  attorneys  or  attor- 
ney, in  his  name  or  otherwise,  to  ask,  demand,  and 
receive  of  and  from  all  and  every  person  or  persons, 
bodies  politic  or  corporate,  sole  or  aggregate,  whom  it 
did,  should,  or  might  concern,  all  interest  then  due,  or 
which  should  thereafter  accrue  due,  on  all  or  any  bonds, 
tallies,  or  orders  deposited  with,  or  then  in  the  custody 
of,  the  Bank  of  England,  or  which  should  thereafter  be 
deposited  there,  for  the  benefit  of  the  suitors  of  this 
Court,  and  also  the  dividends  and  interest  due,  and 
from  time  to  time  to  accrue  due,  on  all  such  stocks, 
annuities,  and  transferable  securities  as  were  then  stand* 
ing  in  his  name,  or  should  thereafter  be  transferred  to 
them,  in  trust  to  attend  the  orders  of  this  Court,  ac- 
cording to  the  true  purport  and  meaning  of  the  said  act 
of  parliament;  and  on  receipt  of  the  interest  and  divi- 
VoL.  III.  d  dendsy 
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184i»  dends,  or  any  part  or  paiod  thereof  from  tone  to  time 
to  grre  sadi  aoqaitUDoe  or  discharge  for  the  same  as 
cashier  or  cadiiers  of  the  Bank  of  England. 

And  whereas,  in  parsnaDoe  of  an  act  of  parliament 
made  in  the  fifth  and  sixth  years  of  the  reign  of  her 
present  Miyesty,  intituled  '*  An  Act  for  granting  to 
har  Miyesty  duties  on  profits  arising  from  property 
professions,  trades,  and  offices,  untfl  the  6th  day  <^  Jpril 
IMS,*  (a)  a  doty  of  7^.  for  every  80s.  <^  the  amioal 
amoont  dieieo^  was  imposed  upon  the  inteiest  and 
dirideDds  which  shall  beoome  payable  after  the  5th 
day  of  J^rU  1842^  oat  of  certain  public  annnitips 
slo^s,aDd  secmitka  in  the  said  last-redled  act 


AxD  wwEKFiis,  in  parsaance  of  the  said  last-redted 
act,  the  said  cadiiers  or  cashitf  of  the  Bank  aH  EmgUnd 
will,  under  and  by  ratne  of  the  said  recited  deed  or 
instrument  from  the  said  Acoountant-GeDeialy  receive 
the  interest  and  dividends  of  certain  public  annpiri.K, 
stocks^  and  securities  now  ^standing  in  the  name  of  the 
said  Acoonntant^General,  or  to  be  hereaftio'  transfened 
to  him  in  trust  to  attend  to  the  orders  of  this  Court, 
after  a  deduction  thereout  for  every  SQs.  of  the  annual 
amount  thereof  the  sum  of  7^ 

His  lx«nCTfip  doth  ouck  that  in  the  execntiou  of 
^  several  orders  of  the  Court,  now  made  or  hereafter 
to  be  uiade^  in  whidh  this  Court  shall  have  directetL  or 
may  hereafter  direct,  any  annuity  or  awinitifs  aiainfie^ 
or  odier  anuaal  payments^  to  be  paid  or  csside, 
of  the  interest  or  dnrideud^  tt>  accnie  due^  from  and 
^  said  5lk  day  of  4prxf  1S4S,  upon  sach  ot  die 


C«)  5  ft  <  HbL  r.  Si. 
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several  funds  now  standing  and  being,  or  hereafter  to  1842. 
stand  and  be,  in  the  said  Acoountant-General's  name, 
in  trust  for  the  suitors  of  this  Court,  whereon  the  said 
cashiers  or  cashier  of  the  Bank  of  England  shall  receive 
the  interest,  after  a  deduction  of  7d.  for  every  205.  of 
the  annual  amount  thereof,  in  pursuance  of  the  said  last 
recited  act,  the  Accountant-Greneral  shall,  until  the  fur- 
ther order  of  this  Court,  draw  only  for  so  much  of  the 
sums  directed  or  to  be  directed  by  such  orders  respec* 
tively  to  be  drawn  for  as  shall  be  the  amount  of  the 
same  respectively,  after  deducting  the  sum  of  7d.  for 
every  20s.  of  the  annual  amount  thereof^  the  amount  of 
the  duty  imposed  by  the  said  last^recited  act ;  except  in 
Gases  in  which,  by  any  order  or  orders  hereafter  to  be 
made,  the  siud  Accountant-General  shall  be  expressly 
directed  to  draw,  without  making  any  such  deduction  as 
aforesaid,  {a) 

Ltndhurst  C. 

(a)  Reg.  Lib.  1841.  B.  fo.  981. 


ORDER  OF  COURT,  (a) 

Sd  of  August  1842. 

[By  this  order  provision  was  made  for  the  dispatch  of 
the  business  in  the  office  of  Master  Farrar^  during  his 
temporary  absence  on  account  of  ill  health.  See  Ordines 
CanceUaria^  p.  159.] 

(a)  R^.  Lib.  1841,  B.  fo.  1241. 


d  2 
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1842. 


ORDER  OF  COURT. 

Frii£y  the  5th  of  August  1842. 

The  15th         Whereas,  by  the  15th  of  the  Orders,  bearing  date  the 
sth  of  A/«j      ^^  ^7  of  May  1837  (a),  it  is  ordered  that  in  the  in- 

1857,  whereby  terval  between  the  close  of  the  sittinirs  after  any  term 

appbcatiODt  ,    . 

for  special        ttod  the  oommenceinent  of  the  sittings  before  or  at  the 


JJIg^LJ^J^f*  beginning  of  the  next  ensuing  term,  applications  for 
be  made  to  special  orders  may  be  made  to  any  Jadge  of  the  Coart, 
^^|L^^^^^^  in  the  same  manner  as  if  the  orders  of  the  said  5th 
tended  to  the  day  of  May  had  not  been  made ;  but  that  the  orders 
Chancellors,     which  shall  be  made  in  any  such  interval  by  the  Lord 

Chancellor  or  bv  the  Master  of  the  Rolls,  or  by  the 
Mce-Chancellor,  shall,  if  not  made  by  the  Judge  to 
whom  the  application,  if  made  during  the  ordinary  sit- 
tings of  the  Court,  would  have  been  made,  pursuant  to 
the  directions  contained  in  the  orders  of  the  said  5th  day 
of  May  be  marked  as  haTing  been  made  for  such  Jodge^ 
and  shall,  in  the  future  proceedings  of  the  canse,  be 
deemed  to  be  the  order  of  such  Judge,  in  all  respects, 
save  this, — diat  no  order  so  made  by  one  Judge  for  an- 
other, under  the  circumstances  aforesaid,  shall  be  re- 
heard, for  the  purpose  of  being  discharged  or  Taried, 
otherwise  than  by  the  Lord  Chancellor.  And  whereas, 
by  reason  of  the  appmntment  of  two  additional  Judges 
of  the  High  Court  of  Chancery,  it  has  become  neces- 
sary to  extend  the  operation  of  the  said  recited  order. 
And  whereas,  br  the  Sth  of  the  Orders*  bearing  date 
the  lltfa  day  of  JVtKvai&r  1$«1  ^t\  it  is  ondened  ^that 
all  motions,  petitioDs.  and  further  prxvedii^  in  causes 
in  the  Lord  CkancelkVs  Court,  exo?pt  any  motions  or 


(«}  cMwt  Cob  Uj;.  v>'  iA>  1^* 
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proceedings  which  were  then  part  heard)  should  be  had  1842* 
before  the  Judge  to  whose  Court  the  same  should, 
under  the  provisions  of  the  said  Orders  of  the  11th  day 
of  November  1841,  be  attached,  unless  removed  there- 
from by  any  special  order  of  the  Lord  Chancellor.  Now, 
therefore,  I,  the  Right  Honourable  John  Singleton  Lord 
Lyndhurst^  Lord  High  Chancellor  of  Great  Britain^  by 
and  with  the  advice  and  assistance  of  the  Right  Honour- 
able/£»ti^  Lord  Langdakj  Master  of  the  Rolls,  the  Right 
Honourable  Sir  Lancelot  ShadweUy  Vice-Chancellor  of 
England^  the  Right  Honourable  the  Vice-Chancellor  Sir 
James  Lewis  Knight  Bruce,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigram,  do  hereby 
ORDER  iiND  DIRECT,  That  the  said  15th  Order  of  the 
said  5th  day  of  May  shall  extend  to  applications  for 
special  orders,  to  be  made  in  the  interval  therein  men- 
tioned to,  and  also  to  orders  to  be  made  in  such  interval 
by,  any  Judge  of  the  Court  of  Chancery  as  such  Court 
is  now  constituted ;  and  that,  subject  to  the  provisions 
of  the  said  15th  Order  of  the  5th  day  of  May  1887) 
the  said  5th  Order  of  the  11th  day  of  November  1841, 
shall  not  extend  to  applications  and  orders  to  be  made 
in  such  interval  as  aforesaid. 

Lykdhurst  C. 

Langdale  M.R. 

Lancelot  Shadweli,  V.  C.  IL 

J.  L.  Knight  Bruce  V.  C. 

James  Wigram  V.  C. 


d  S 
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1849. 


ORDER  OF  COURT  (fl), 

Wedmtsia^  Odober  26lfa,  184S. 

The  Right  Hooourable  ioas  Singleton  Lord 
Ltxdhurst,  Lord  High  Chancellor  of  Great 
Britain,  bj  and  with  the  advice  and  assistance 
oi  the  Right  Honourable  Hsxrt  Lord  Laxg- 
DALE,  Master  of  the  Rolls»  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  MceXThancellor 
of  England*  and  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Wigeax,  doth 
herebv,  in  pursuance  of  an  Act  of  Puhament, 
passed  in  the  fifth  and  sixth  Tears  of  die  reign 
of  Her  present  Majestr,  intituled  <*  An  Act 
for  abolishing  certain  Offices  in  the  High 
Court  of  Chancery  in  England  (6) ;  **  and  in 
pursuance  and  execution  of  all  other  powers^ 
enabling  him  in  that  behalf^  order  and  dLred 
in  maimer  fbUowing;  that  is  to  sar,  — 

CUduc  or  IBS  fcnwuixNTs  in  Cbancxkt. 

L 

That  all  ackoa^fadgipeius^  afidiTiBs»  cr  afcoiujttt 
reqaizted  Sor  the  porpa»  of  "*"^*^"*g  anr  deed  or  other 
donuzKDC  in  Ckwoerr*  out  be  Ddhie.  svoro^  or  jdLmed 
befcre  tbe  CVerk  oi  IzttotaienKs  in  Ckaaccnr^  or  Mm 
Qetk  of  Reoonk  and  Writs*  as  occKaoK  but  k- 
fer  the  beBET  AfMcii  of  iHsaess. 

IL  Tkat 

i«  Bc^  LAh.  IHl.  &.  fa^  I4SI.  ^r  «  Jc  «  l%L  &  IJS. 


ORDERS  IN  CHANCERY.  K 

IL  1842. 

That  the  Clerk  of  Inrolments  in  Chancery  shall  take  ^         , 

"^  Fees  as  her&* 

and  receive  all  such  fees  and  sums  of  money  as  have  tofore  re- 
heretofore  been  lawfully  received  by  the  Clerks  of  In-  Saibythe 
rolments  and  their  deputies,  or  by  the  Six  Clerks,  or  Clerk  of  In- 
any  of  them  as  Comptrollers  of  the  Hanaper  or  as 
Riding  Clerk,  and  shall  pay  all  such  fees  and  sums  of 
money  into  the  Bank  of  England,  in  the  name  of  the 
Accountant-General,  to  be  placed  to  the  credit  of  the  and  carried  to 
account  intituled,  "  The  Suitors'  Fee  Fund  Account.'*     f^J""** 

Clerks  of  Records  and  Writs. 

III. 

That  the  Clerks  of  Records  and  Writs  shall  perform  Duties  to  be  i 
all  such  duties  as  have  heretofore  been  performed  by  the  Kc"Cl^s  f 

Six  Clerks,  Sworn  Clerks,  or  Waitinir  Clerks  as  officers  Records  and 

Writs.** 
of  the  Court,  in  relation  to  the  several  matters  herein- 
after mentioned ;  that  is  to  say. 

The  filings  custody,  copying,  and  amending  of  all 
informations,  bills,  demurrers,  pleas,  answers,  and  other 
pleadings  and  records. 

The  entering  of  appearances,  rules,  consents,  notes, 
and  memorandums  of  service. 

The  certifying  of  appearances  and  proceedings. 

The  custody  of  exhibits  deposited  for  inspecting  and 
copying. 

The  attendance  with  records  and  exhibits  on  the 
Judges  of  the  Courts,  on  the  Masters  in  Ordinary,  and 
at  assizes  or  elsewhere. 

The  enrolment  of  decrees  and  orders. 

And  all  other  duties  heretofore  performed  by  the  Six 
Clerks,  Sworn  Clerks,  or  Waiting  Clerks  as  officers  of 
the  Court,  in  relation  to  suits  and  matters  in  equity  and 
not  as  attomies,  solicitors,  or  agents  of  the  parties  in 
suits  or  matters  in  equity. 

d  i  IV.  That 
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Clerks  of  Re-  That  the  Clerks  of  Records  and  Writs  shall  forth- 
cords  and  with  provide  a  seal,  in  sach  (bnn,  and  bearing  snch  im- 
Tide  a  Kdfor  pi^^ssion,  as  the  Lord  Chancellor  shall  approve  oF;  and 

sealing  writs     that  any  person  desirous  of  suing  out  any  writ  which 

bitbcfto  isRied 

out  of  the  Six  1>^  heretofore  been  issued  out  of  the  Six  Clerks'  OflSce, 

^'**'"  Office,  jimy  prepare  the  same  in  the  present  form,  or  in  such 

other  form  as  the  Lord  Chancellor  may  hereafter  direct, 
and  may  present  such  writ  for  sealing  to  the  Clerk  of 
Records  and  Writs,  in  whose  division  the  cause  is,  and 
such  writs  shall  henceforth  be  open  writs,  and  it  shall 
no  longer  be  necessary  for  the  Lord  Chancellor  to  sign 
any  snch  writ ;  and  that  the  Clerk  of  Records  and  Writs 
to  whom  any  such  writ  shall  be  presented  for  sealing, 
shall  thereupon  ascertain  whether  such  writ  is  correct 
in  form,  and  whether  the  person  presenting  the  same  is, 
according  to  the  course  and  practice  of  the  Court,  en- 
titled to  sue  out  the  same ;  and  in  case  it  shall  appear 
that  such  writ  is  correct  in  form,  and  that  the  person  is 
^itided  to  sue  out  the  same,  such  writ  shall  be  forth- 
with sealed  with  such  seal  as  aforesaid,  and  shall,  when 
so  sealed,  have  the  same  force  and  validity,  as  such  writ 
now  has  when  sealed  with  the  Great  Seal. 


V. 

Excotioo  Air  That  all  exceptions  for  scandal,  impertinence,  and 
how  to  be  insufficiency  shall  be  filed  with  the  Clerk  of  Records 
filed.  jjid  Writs  in  whose  division  the  cause  may  be. 

VL 

SecuriQr  (or  That  in  cases  where  security  for  costs  has  heretofore 

gmn  to  the     ^'^^'^  directed  to  be  given  to  a  Six  Qeik,  such  secarity 

CMl  of  Re-  shall  be  directed  to  be  given  to  the  Clerk  of  Records 
cofds  and 

Writs.  and  Writs  in  whose  diTiaon  the  caose  is. 

VIL  That 
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VII.  1842. 

That     pleas,    answers,   affidavits    or    affirmations     ^-^y^^ 
whereon  to.  ground  process  of  contempt,  affidavits  or  cords  and 

affirmations  required  to  be  annexed  to  bills,  and  oaths  ^J^J*®"!?,'**® 
«  .  ,  r     t  Clerks  of  In- 

or  affirmations  as  to  the  carriage  of  pleas,  answers,  ex-  rolments  in 

aminations,  or  depositions  of  witnesses,  taken   before    j  *?*^.^*[J  "*®^ 
commissioners  in  the  country,  may  be  sworn,  affirmed,  oaths  in  ccr- 
or  attested  upon  honour,  before  any  Clerk  of  Records  ^^^  *^"*^* 
and  Writs,  or  before  the  Clerk  of  Inrolments  in  Chan- 
cery, as  occasion  may  require,  for  the  better  dispatch  of 
business. 

VIII. 
That  any  Clerk  of  Records  and  Writs,  being  required  Clerks  of  Re- 
to  attend  with  any  record  or  document  at  any  assizes,  or  wlriu  attend- 
at  any  Court  or  place  out  of  the  Court  of  Chancery  or  log  elsewhere 
the  offices  thereof,  shall  be  entitled  to  require,  that  the  Q,{|y  require' 

solicitor,  or  party  desiring  such  his  attendance,  shall  deposit  of  fees 
,         .       .  ,    1.  IE  •     ^  c  *"^  expenses, 

deposit  with  nim  a  sumcient  sum  ot  money  to  answer 

his  just  fees,  charges,  and  expenses  in  respect  of  such 
attendance,  and  to  undertake  to  pay  any  further  just 
fees,  charges,  and  expenses  which  may  not  be  fully  an- 
swered by  such  deposit. 

Taxing  Masters. 

IX. 

That  the  Taxing  Masters  shall  perform  all  such  Duties  and 
duties  as  have  heretofore  been  referred  to  or  performed  IJ^^ing 
by  the  Masters  in  Ordinary  in  relation  to  the  taxation  of  Masters. 
costs ;  and  shall,  in  respect  thereof,  have  all  such  powers 
and  authorities  as  are  now  vested  in  the  Masters  in 
Ordinary. 

To  administer  oathsy 

To  examine  witnesses  and  parties, 

To  order  the  production  and  inspection  of  books^ 
papers,  and  documents. 

To 
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1842.  To  proceed  de  die  in  diem^ 

To  nimke  sepante  reports  and  oertificttes* 
To  require  that  any  party  be  represented  by  a  separate 
solicitor. 

And  to  direct  and  adopt  all  sndi  other  proceedings  as 
may  now  be  directed  and  adopted  by  tbe  Master  inordi- 
nary, on  references  for  tbe  tULStion  of  costs  and  taking 
accounts  of  what  is  doe  in  respect  of  soch  costs,  and  such 
other  aoooonts  connected  therewith,  as  may  be  directed 
by  the  Coort. 

X. 

to  That  all  references  for  the  tuLition  of  costs  shall  be 
made  to  the  Taxing  Master  in  rotation;  or  if  there  has 
been  any  former  taxation  of  costs  in  the  same  cause  or 
matter,  then  to  the  Taxing  Master  before  whom  soch 
^^  former  taxation  has  taken  place,  either  on  a  reference 
firom  the  Court,  or  opon  the  request  of  a  Master  in 
Ordinary. 

XL 

That  all  bills  of  costs,  which,  by  any  existing  order, 
to  be  tnas-  ^^^  \xssk  referred  for  taxation  to  any  Master  in  Ordi- 
fefrcd  to  the  narv,  who  shall  not  have  certified  the  costs  doe  thereon 
y^^  before  the  28th  day  of  October  instant,  are  hereby  trans- 

ferred to  the  Taxing  Masters,  and  shall  respectirdy  be 
taxed  by  the  Taxii^  Master  in  rotation ;  and  that  if  any 
bills  of  costs  have  been  proceeded  with,  before  the  said 
28th  day  of  Ocfo&rr  instant,  the  Taxir^  Master,  by  whom 
the  same  shall  be  taxed,  shall  be  at  liberty  to  adopt  the 
whole  or  such  part  as  he  shaD  think  fit,  of  the  proceed- 
ings which  have  taken  place  before  the  transfer,  and 
may  demand  and  recetre  for  completing  soch  t»x«ry>tn, 
Wfaat  feet  to  such  fees  as  would  have  been  payable  in  respect  thereof 
be  reeafed  m  ._  ^^^^  ^^^   taxation  had  been  continaed  and 


pkted  by  the  Master  in  Ordinary,  inrlnding  thereoi  the 
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fees  which,  in  such  case,  would  have  been  payable  to        1842. 
the  clerks  in  court,  for  the  completion  of  such  taxation,     ^"^"V^^ 
or  as  near  thereto  as  the  circumstances  of  the  case  will 
admit 

XII. 

That  in  cases  where  the  account  of  any  trustee,  In  certain 
executor,  administrator,  receiver,  consignee,  or  com-  ^S^^. 
mittee,  shall  consbt  in  part  of  any  bill  of  costs;  and  OrdiDaiy.they 
in  cases  of  any  proceedmgs  under  the  Twenty-second  ^^t!^^ 
or  Twenty-third  of  the  Orders  of  the  21st  December  Masters  to  tax 
18SS  (a),  or  under  the  Forty-seventh  of  the  Orders  of  the 
26th  of  Augua  1841  (ft),  as  amended  by  the  Sixth  of  the 
Orders  of  the  1 1th  of  April  1 842  (c),  and  in  all  other  cases 
where,  under  any  general  order,  the  Master  in  Ordinary 
is  at  liberty  to  tax  the  costs  of  any  proceedmg  before 
him,  in  respect  of  any  exceptions,  or  any  creditor'^ 
charge,  or  otherwise,  the  Master  in  Ordinary  to  whom  it 
may  be  referred  to  take  such  account,  or  before  whom 
any  such  proceeding  may  take  place,  shall  be  at  liberty 
to  request  the  Taxing  Master  in  rotation,  or  the  Taxing 
Master  to  whom  any  taxation  in  the  same  cause  or 
matter  may  have  been  previously  referred,  to  assist  him 
in  taxing  and  settling  such  bill  of  costs,  not  being  the 
ordinary  costs,  on  passing  such  account ;  and  that  the  Jurisdiction 
Taidng  Master,  on  receiving  such  request,  shall  pro-  ^^  *^  j^^ 
ceed  to  tax  such  bill,  and  shall  have  the  same  powers  ing  Masters. 
and  may  receive  the  same  fees  in  respect  thereof,  as  if 
the  same  had  been  referred  to  him  by  the  Court,  and 
shall  return  the  same,  with  his  opinion  thereon,  to  the 
Master  in  Ordinary  at  whose  request  the   same  was 
taxed. 

XIII.  That 

(a)  Ordme$  Ctm.  50,  51,  (c)  lb.  198. 

lb)  lb.  177. 
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1842. 


That  i(  upon  tbe  tasatioD  of  anj  bill  of  costs,  it 
Jiaftcn^nr     ^^^  "PP^*^  ^  ^  Tudog  Master  that,  for  tbe  purpose 


obuta  neco-    of  doij  taxing  tbe  same^  it  is  necessanr  to  inspect  anj 
&rl,  fhwi  tbe    books,  papers,  or  proceedii^  rdating  to  tbe  caose  or 

?^^^^  ^^^    matter  wbicb  sball  be  in  tbe  office  of  anr  Master  in 
Meters  w 

OninvT.aBd  OidinaiT,  tbe  Taxing  Master  sball  be  at  liber^  to  re- 
i4^!u!u3r  <P^^  ^  Master  in  Ordinanr  baring  anr  sncb  book, 
paper,  or  proceeding  in  bis  office,  to  cause  tbe  same  to 
be  transmitted  to  tbe  office  of  tbe  Taxing  Master;  and 
also  to  request  anr  Master  in  Ordinanr  to  oertiAr  anj 
procccdii^  in  bis  office  vbicb  mar  be  comprised  in  m 
bill  of  costs  under  taxatioQ;  and  tbat  in  socb  cases  the 
Master  in  OrdinarT,  wben  and  so  sooo,  and  «t  and  far 
socb  times  as  tbe  due  tiansactioo  of  tbe  >msinr>is  in  bis 
amjk  office  viU  permit,  sball  direct  socb  books^  papers* 
and  documents  to  be  transmitted  to  tbe  office  of  tbe 
Taxii^  Master,  far  bk  me  duriz:^  tbe  taTafinw,  and 
dnll  certiAr  tbe  prooeeifings  vbicb  bate  taken  pfaoe  in 
bis  office,  aocoiding  to  tbe  reqoest  of  tbe  Taxing  MaE»- 
ter ;  and  thit  aJtbcr  tbe  costs  in  reqwct  of  vbicb  socb 
recjuest  of  tbe  Taxing  Master  vas  made  ^ali  kaie  been 
ceitified«  tbe  Taxicc  Master  sball  cause  tbe  sane  books* 


Id  bis  cSccv  i  tbeu  remainBig  dKfe^  to  be  recznmd  id 
tbe  ofice  of  dhe  Mincer  in  QnfiDurr  br  vbcm  ^er 
were  L!  wmmnedy  aaSess  a  sU!  apfwir  ^cbe  Msocer  in 
OrdSnarT*  and  ako  tt>  tbe  Taxaec  Master,  dbiCaaT  bSi  of 
coscs;.  fanu^part  cf  tbe  pipei^  so  Qacsmcaeii^  c«a^ 
K^  be  netaipBd  br  tbe  Taxiac  MasQer«  a  w^odk  esse  dbe 
Taxiag  Mmbt  sU9  tdke  dotr^  ct 
saCnBCC  a^  dbe  cn&er  cf  tbe  Ccurt. 


dbe  cfice  cf  a  Masacr  aK  1>  ifi—  ■  i»  t^ 
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office  of  a  Taxing  Master,  an  entry  of  such  transmission        1842. 
shall  be  made  in  the  Book  of  Proceedings  of  the  Master     ^^"V"^^ 
in  Ordinary,  and  shaU  be  signed  by  the  Taxing  Master  ^"J,",^^  ""^ 
or  the  derk  of  the  Taxing  Master  at  whose  request  such  &c. 
paper  or  document  may  be  transmitted ;  and  that  when 
any  such  paper  or  document  shall  be  returned  from  the 
office  of  the  Taxing  Master  to  the  office  of  the  Master 
in  Ordinary,  an  entry  of  such  return  shall  be  made  in 
the  said  Book  of  Proceedings,  and  be  signed  by  the 
Master  in  Ordinary  or  his  clerk. 

XV. 

That  the  Taxing  Masters  are  to  be  respectively  as-  Taxing;  \fns- 
sistant  to  each  other ;  and  that  in  the  discharge  of  their  'fj^^^  to  ^li 
duties,  and  for  the  better  dispatch  of  the  business  of  other 
their  respective  oflSces,  any  Taxing  Master  may  tax  or 
assist  in  the  taxation  of  a  bill  of  costs  which  has  been 
referred  for  taxation,  and  for  ascertaining  what  is  due  in 
respect  of  such  costs  to  any  other  Taxing  Master,  and 
in  such  case  shall  certify  accordingly. 

Solicitors.  —  Parties  acting  in  Person. 

XVI. 
That  the  solicitors  of  this  Court  in  all  cases  where  Solicitors  and 
the  parties  sue  or  defend  by  solicitors,  and  the  parties  fn  peno^  "^ 
themselves  in  all  cases  where  they  sue  or  defend  in  per-  enabled  to 
son,  shall  perform  all  such  duties  as  have  heretofore  duties  hereto- 
been  performed  by  the  sworn  clerks  and  waiting  clerks,  ^S^^  PJ**" 
as  attorneys,  solicitors,  or  agents  of  the  parties  in  re-  sworn  and 
lation  to  the  several  matters  hereinafter  mentioned,  viz. :  ^"^ Al?orn/" 
The  making  out  of  writs.  &c.  ofthe 

The  serving  and  being  served  with  writs,  notices,  ^    *^*' 
orders,  warrants,  rules,  and  other  documents,  pro- 
ceedings, and  written  communications,  in  causes 
and  matters  depending  in  Court* 

The 
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1842.  Tt»signiiigofdectioos«Dd^inemwite  to  proceed 

law  or  in  equity. 
The  stgningof  pelitioiis  of  leheering  joadappeaL 
The  entering  of  i^ppeunnces  and  couaenU  with  the 


The  signing  of  consents  to  petitions. 
The  tender  and  acceptance  of  costs. 
The  joining  in  commission  and  striking  of  cnmmis* 


The  «g"w^  of  notices  br  panpos. 

And  all  other  daties  heretofore  performed  by  the 
sw«»n  clerks  and  waiting  clerks,  as  attomerSy 
solicitors^  or  agents  of  the  parties  in  suits  or 
matters  in  eqnitj. 

XVIL 

Solickon  to         That  eierr  soKdtor  of  a  party  sning  or  dffrndii^  by 

a  solicitor  shall  cause  to  be  indorsed  or 
tfPCTT  writ  which  he  dttll  sue  out,  and  ipoo 
^  Jl^  formation,  bill,  demurrer,  pka,  answer,  or  oihcr  pknd- 
lixv**  oa  aB  uo^  or  proceeding  and  all  escepbons,  whkh  he  may 
wiriralLp      ^^  ^"^^  ^  derks  of  records  and  writs  to  be  filed. 

and  upon  all  instructiioas  which  he  may  gn«  to  the 
ckrks  of  records  and  writs  for  any  appearaiioe  or  other 
pmrpose^  hisname^  and  place  of  hn!infsi!j  aad  abo  ^ 
his  pboe  of  Imsinrwv  shall  he  more  than 
fim  the  Record  and  Writ  Oerk  s  Ofice), 
profKr  ptace  (to  be  called  his  address  for  serrioe  V 
shall  nocbe  mor«  than  duee  miks  fi^om  the  saai 


LT  be  ieft  for  him :  azal 
onh-  be  the  aeecc  «f  aur  ccher  soSdncr^  he  skiSI  ;nM  to 
hb  c<re  awK  or  fim  jmI  dIbk  «f  b 


XVIIL  Tstf 
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XVIIL  1842. 

That  a  party  suing  or  defending  by  a  solicitor,  shall     ^^^^*^ 
not  be  at  liberty  to  change  his  solicitor  in  any  caose  or  ^^  charged 
matter  without  an  order  of  the  Court  for  that  purpose,  without  an 
which  may  be  obtained  by  motion  or  petition,  as  of  Court 
course ;  and  that,  until  such  order  is  obtained  and  served, 
and  notice  thereof  given  to  the  clerk  of  records  and 
writs,  the  former  solicitor  shall  be  considered  the  solicitor 
of  the  party. 

XIX. 

That  where  the  party  sues  or  defends  by  a  solicitor,  Proceediii^  * 
and  no  address  for  service  of  such  solicitor  shall  have  n^onal^s^ 
been  indorsed  or  added  pursuant  to  the  directions  of  the  ^<^  ™&y  be 
Seventeenth  Order,  all  writs,  notices,  orders,  warrants,  solicitor, 
rules,  and  other  documents,  proceedings,  and  written 
communications,  not  requiring  personal  service  upon  the 
party  to  be  affected  thereby,  and  which  have  heretofore 
been  served  upon  the  sworn  clerks,  or  waiting  clerks, 
shall,  unless  the  Court  shall  otherwise  direct,  be  deemed 
su£Bciently  served  upon  the  party,  if  served  upon  his 
solicitor  at  his  place  of  business ;  but  if  an  address  for 
service  of  such  solicitor  shall  have  been  indorsed  or 
added  as  aforesaid,  then  all  such  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications,  shall   be  deemed  sufficiently 
served  upon  such  party,  if  left  for  his  solicitor  at  such 
address  for  service. 

XX. 

That  every  party  suing  or  defending  in  person,  shall  Party  pro- 
cause  to  be  indorsed  or  written  upon  every  writ  which  person  to  in- 

he  shall  sue  out,  and  upon  every  information,  bill,  de-  dorse  his 

name,  resi- 
murrer,  plea,  answer,  or  other  pleading,  or  proceeding,  dence,andad- 

and  all  exceptions  which  he  may  leave  with  the  clerks    .  ®^  ^^^  ^"  ' 

of  records  and  writs,  to  be  filed,  and  upon  all  instruc-  proceedings. 

tions 


Is: 
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Service  of 
proceedings 
on  parties 
suing  or  de- 
fending in 
person. 


tions  which  he  may  give  to  the  clerks  of  records  and 
writs  for  any  appearance  or  other  purpose,  his  name 
and  place  of  residence,  and  also  (if  his  place  of  residence 
shall  be  more  than  three  miles  from  the  Record  and 
Writ  Clerk's  Office),  another  proper  place  (to  be  called 
his  address  for  service),  which  shall  not  be  more  than 
three  miles  from  the  said  office,  where  writs,  notices, 
orders,  warrants,  rules,  and  other  documents,  proceed- 
ings, and  written  communications,  may  be  left  for  him. 

XXI. 

« 

That  where  the  party  sues  or  defends  in  person,  and 
no  address  for  service  of  such  party  shall  have  been  en- 
dorsed qr  written  pursuant  to  the  directions  of  the 
Twentieth  Order,  and  in  cases  where  any  party  has 
ceased  to  have  a  solicitor,  all  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications  not  requiring  (personal  service 
upon  the  party  to  be  affected  thereby,  and  which  have 
heretofore  been  served  upon  the  sworn  clerks,  or  wait- 
ing clerks,  shall,  unless  the  Court  shall  otherwise  direct, 
be  deemed  to  be  sufficiently  served  upon  the  party,  if 
served  upon  him  personally,  or  at  his  place  of  residence ; 
but  if  an  address  for  service  of  such  party  shall  have 
been  endorsed  or  added  as  aforesaid,  then  all  such 
writs,  notices,  orders,  warrants,  rules,  and  other  docu- 
ments, proceedings,  and  written  communications,  shall 
be  deemed  sufficiently  served  upon  such  party,  if  left  for 
him  at  such  address  for  service. 


Proceedings  to 
be  served  be- 
fore 8  o'clock 
in  the  even- 
ing, or  other- 
wise to  date, 
as  of  the  next 
day. 


XXII. 

That  all  writs,  notices,  orders,  warrants,  rules,  and 
other  documents,  proceedings  and  other  written  com- 
munications, not  requiring  personal  service  upon  the 
party  to  be  affected  thereby,  and  which  have  heretofore 
been  served  on  the  clerks  in  Court  or  waiting  clerks, 

shall 
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shall  be  served  before  eight  o'clock  in  the  evening  of        1842. 
the  day  on  which  the  same  shall  be  served,  or  otherwise     ^"^"V*^^ 
die  same  shall  be  deemed  to  have  been  served  on  die 
next  following  day  excluding  Sundays* 

XXIII. 

That  when  any  solicitor  or  party  shall  cause  an  ap-  Notice  to  be 
pearance  to  be  entered,  or  aii  answer,  demurrer,  plea,  ^"e  diTor 
or  replication  to  be  filed,  he  shall  on  the  same  day  give  entering  ap- 
notice  thereof  to  the  solicitor  of  the  adverse  party,  or  ^o  filing  answer, 
the  adverse  party  himself  if  he  acts  in  person.  ^^* 

XXIV. 

That  when  any  exceptions  for  scandal,  impertinence,  Exce(>tion8 
or  insufficiency  shall  be  taken,  the  solicitor  of  the  party  [^'iJ^"^  and 
taking  the  same,  or  the  party  himself  if  he  acts  in  per-  notice  thereof 
son,  sliall  leave  such  exceptions  at  the  Record  and  Writ 
Clerks'  Office  to  be  filed,  and  shall  on  the  same  day 
give  notice  of  the  filing  thereof  to  the  solicitor  for  the 
adverse  party,  or  to  the  adverse  party  himself  if  he  acts 
in  person. 

XXV. 

That  any  solicitor  signing  any  petition  of  rehearing  Liability  of 
or  appeal,  or  any  consent  to  a  petition,  or  any  notice  jolicjtors  sign- 
of  motion,  or  any  proceeding  or  application  to  be  made  proceedings, 
by  a  pauper,  shall  thereby  become  subject  to  all  the 
liabilities  to  which  the  Sworn  Clerks  have  heretofore 
been  subject  in  respect  of  such  matters. 

XXVI. 

That  the  solicitor  for  the  party  examining  any  wit-  Notice  to  be 
ness  before  one  of  the  Examiners  is  to  serve  the  usual  fx7minat^n 
notice  in  writing,  containing  the  name  and  description  ©^  witnesses, 
of  such  witness,  upon  the  solicitor  or  solicitors  of  the 
adverse  party  or  parties  in  the  cause. 

Vol.  III.  e  XXVII.  That 
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i84«.  xxvn. 

That  for  the  purpose  of  procmn^  a  guardiaiif  ad 
gug^  (0 1^        Viewi^  to  be  assigned  in  Court  for  an  infiuit  defendant, 

|°^S^T  ^  ^  soUdtor  is  to  attend  the  Court  with  the  mfiut  and 

oe  sssunioQ* 

proposed  guardian,  and-request  such  assignment  to  be 

made ;  and  he  is  to  certify  to  the  Court  that  the  pro- 
posed guardian  has  no  interest  adverse  to  the  interest 
of  the  infimt,  and  is  a  proper  person  to  be  ass^ned 
guardian* 

XX\TIL 

That  where,  accordia^  to  the  present  practice,  it  has 
been  usual  toass^a  Sx  Qerk  guardian  adUirm  of  an 
infiuit  or  person  of  unsound  mind,  the  Court  may  ap- 
point one  of  the  solicitors  of  the  Court  to  be  such 
guar£an»  and  may  direct  that  the  costs  to  be  incorred 
in  the  performance  of  the  duties  of  such  office,  shall  be 
bone  and  paid,  either  by  the  parties  or  some  one  or 
more  of  the  parties  to  the  suit  in  which  such  appoint^ 
ment  shall  be  made,  or  out  of  any  fond  in  Court  in 
which  such  infont  or  person  of  unsound  mind  may  be 
interested,  and  may  giie  diieOkins  for  the  repayment  or 
aUowanoeof  such  costs  as  the  josticeand 
of  the  Cftse  may  rei|uiie. 

Ojskk  or  AmnukVTiSi. 


That  all  affidavits  and  aSrvntioft^  to  be  filed  ia  dke 
Affidavit  Officeik  but  be  swora  or  affirmed  before  dke 
Ckik  of  Affidavits^  who  k  to  reocsve  the  preper  and 
usnd  foes  for  tiling  the  same^  aad  to  puy  the  aaKMni 
of  the  sevoal  »■»  which  he  miy  so  nccem  inaotiK 
Vmak  of  Em^^mL  «o  tfe  acxsaa  of  tfe  Smxs^  Fee 
Fi 


ORDERS  IN  CHANCERY.  fadu 

1842. 
Variation  of  Orders.  ^"^V"^^ 

XXX. 

That  the  General  Order,  dated  the  12th  day  of  Oo  Variatioii  of 
iober  1841  (a),  for  giving  effect  to  certain  provisions  in  q^^  ^^q 
an  act  passed  in  the  fifth  year  of  the  reign  of  her  present  ^^^  October 
Majesty,  intituled,  '*  An  Act  to  make  further  Provisions 
for  the  Administration  of  Justice,"  for  transferring  to 
this  Court  all  suits  and  matters  which  on  the  15th  day 
of  Odober  1841  should  be  depending  in  her  Majesty's 
Cotirt  of  Exchequer  as  a  court  of  equity,  or  under  the 
special  authority  of  any  act  or  acts  of  parliament,  be 
hereby  discharged,  and  in  lieu  thereof  the  following 
Order  be  hereby  substituted;  viz.  That  as  to  all  re- 
cords and  documents  heretofore  belonging  to  the  said 
Court  of  Exchequer  as  aforesaid,  and  not  yet  brought 
into  the  Court  of  Chancery,  the  Clerk  of  Records  and 
Writs,  to  whose  department  such  suit  would  belong^ 
shall,  upon  request  of  any  of  the  parties,  apply  for  the 
records  and  other  documents  in  such  suit  not  before 
brought  into  the  Court  of  Chancery.  And  it  is  hereby 
further  ordered,  that  so  far  as  regards  the  taxation  and 
allowance  of  costs  in  any  of  the  suits  or  matters  to  be 
transferred  in  pursuance  of  the  said  act,  and  which  shall 
not,  by  any  order  of  this  Court,  be  directed  to  be  re- 
gulated, in  that  particular,  by  the  late  practice  of  the 
Court  of  Exchequer,  such  costs  shall  be  taxed  and 
allowed  in  manner  following  (that  is  to  say),  the  costs 
previously  to  the  said  15th  day  of  October  1841  shall 
be  taxed  and  allowed  according  to  the  practice  of  the 
said  Court  of  Exchequer,  and  the  costs  from  and  inclu*- 
sive  of  the  said  1 5th  day  of  October^  shall  be  taxed  and  . 
allowed  according  to  the  practice  of  this  Court* 

That 

(a)  Ordines  Caneeilarks,  179.;  and  5  Beavmif  xxvil 

e  2 
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1842. 


Araendment 
of  the  4th 
Order  of  5d 
AprU\82H; 

do.  SOth  of 


do.; 


do.  of  45d  of 
do.; 


do.of7Gthof 
do.; 


do.  of  2d 
Order, of  nth 
April  1842. 


Where,  by 
reason  of  the 
H  8c6  VicL 
c,  103.,  or 
any  order  in 
pursuance 
thereof,  any 
general  order 
has  become 
inapplicable 
to  the  offices 
and  practice 
of  the  Court, 
such  order  to 
be  interpreted 
as  if  amended 
and  made 
consistent. 


XXXI. 

That  the  Fourth  of  the  Orders  of  the  Sd  April  1 828  {a) 
shall  be  interpreted  as  if  the  same  were  amended  bj 
substituting  the  word  "file"  for  the  word  "  deliver.** 
That  the  Twentieth  {b)  of  the  same  Orders  shall  be  in- 
terpreted as  if  the  same  were  amended  by  substituting 
the  word  "  Solicitor  "  for  the  words  "  Clerk  in  Court.** 
That  the  Forty-third  (r)  of  the  same  Orders  shall  be 
interpreted  as  if  the  same  were  amended  by  substituting 
the  words  "  Record  and  Writ  Clerks'  Office  *'  for  the 
words  "  Six  Clerks'  Office."  That  so  much  and  such 
parts  of  the  Seventy-sixth  {d)  of  the  same  Orders, 
amended  by  the  Orders  of  the  23d  November  1831,  as 
relate  to  the  taxation  of  costs,  shall  be  interpreted  as 
if  the  same  were  further  amended  by  substituting  the 
words  "  Taxing  Master"  for  the  word  "  Master." 
That  the  Second  of  the  Orders  of  the  11th  Jpril 
1842  {e)y  shall  be  interpreted  as  if  the  same  were 
amended  by  substituting  the  words  "  One  of  the  soli- 
citors of  this  Court,"  for  the  words  "  The  senior  Six 
Clerk  not  towards  the  cause."  And  that  in  like  manner 
where,  by  reason  of  the  said  act  of  parliament  made  and 
passed  in  the  fifth  and  sixth  year  of  her  Majesty,  in- 
tituled, "  An  Act  for  abolishing  certain  Offices  of  the 
High  Court  of  Chancery  in  Englandy*  or  of  any  orders 
made  in  pursuance  of  the  said  act,  any  general  order 
of  the  Court  shall  have  become  inapplicable  to  the 
offices  and  practice  of  the  Court,  as  established  by  and 
in  pursuance  of  the  said  act,  such  general  order  shall 
be  interpreted  as  if  the  same  were  amended,  and  the 
directions  therein  contained  were  made  consistent  with 

the 


(a)  Ord.  Can.  6.>  and  2  Euss. 
App.  p.  6. 

{b)  Ord.  Can.  14.,  and  S  Russ. 
App.  p.  1 1. 

(c)  Ord.  Can.  80.,  and  8  Ruts. 
App.  p.  16. 


(</)  Ord.  Can.  28.,  and  2  Rust. 
App.  p.  85.,  and  1  Ruu.  4r  ^yl» 
773. 

(e)  Ord.  Can.  1 97.,  3  Beavan^ 
xU. 
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the  said  act  of  parliament,  and  the  orders  made  in  pur-        1842. 

soance  thereof;  and  that  the  Registrars  of  the  Court     ^^V^^ 

and  the  Secretaries  of  the  Master  of  the  Rolls  shall,  in  Hegistms, 

&c.,  m  draw- 
drawing  up  all|  orders,  adapt  the  language  thereof  to  ing  up  orders, 

the  alterations  made  in  the  practice  of  the  Court  by  the  [gngiuAc 

said  act  of  parliament  and  the  orders  made  in  pur-  thereof  to  the 
,         ^  altered  prac- 

saance  thereof  tice. 

Fees. 

XXXII. 

That  the  fees  set  forth  in  the  First  Schedule  hereto  Fees  to  be 

shall  be  receiv^  and  taken  by  the  Clerk  of  the  Inrol-  qi^  J^^^ 

ments  in  Chancery,  and  hb  clerks,  in  addition  to  the  Inrolmenu; 

fees  and  sums  of  money  mentioned  in   tlie   Second 

Order.    That  the  fees  set  forth  in  the  Second  Schedule  do.  by  the 

hereto  shall  be  received  and  taken  by  the  Clerks  of  ^^rdsand 

Records  and  Writs,  and  their  clerks.     That  the  fees  Writs; 

set  forth  in  the  Third  Schedule  hereto  shall  be  received  ij?'  ^^  ^Jj? 

Taxing  Mas- 

and  taken  by  the  Taxing  Masters,  and  their  clerks,  ters; 

That  the  fees  set  forth  in  the  Fourth  Schedule  hereto  do.  by  Clerk  of 

shall  be  received  and  taken  by  the  Clerk  of  Affidavits,  A®^*^*^ » 

and  his  clerk.     That  the  fee  set  forth  in  the  Fifth  Sche-  do.  by  Clerks 

dule  hereto  shall  be  received  and  taken  by  the  Clerks  QrS^ ''' 

to  the'  Masters  in  Ordinary,  in  addition  to  the  other 

fees  received  and  taken  by  them.     And  that  the  fees  do.  by  Soli- 

set  forth  in  the  Sixth  Schedule  hereto  shall  be  received  ^  ^"* 

and  taken  by  solicitors  for  their  own  use,  in  addition  to 

the  other  fees  received  and  taken  by  them.    And  that  Payment  ia 

the  Clerks  of  Records   and  Writs,  and  the  Taxmg  deposit  mar 

Masters  respectively,  may  require  any  of  the  said  fees  be  required  Iw 

payable  to  them  respectively  to  be  paid  in  advance,  or  Records  and 

may  require  a  deposit  to  be  paid  on  account  thereof.         Taxing  Mas- 

XXXIII. 
That  all  the  fees  which  are  hereby  authorised  to  be  Fees  to  be 
received  by  the  Clerk  of  the  Inrolments  in  Chancery,  ^^^^  ^  ^"^ 
the  Clerks  of  Records  and  Writs,  the  Taxing  Masters^ 
the  Clerk  of  the  Affidavits,  and  the  Clerks  of  the  Masters 

e  S  in 
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1842.  ^  in  Ordinarjy'sliall  be  by  them  severally  and  respecdydy 
paid  into  the  Bank  of  England^  in  the  name  of  the  Ao- 
oountant-Generaly  to  be  placed  to  the  credit  of  the 
aocomit  entitled  the  ^^  Snitors'  Fee  Fund  Account" 

XXXIV. 

That  the  foregoing  Orders  shall  take  effect  from  and 
after  the  28th  day  of  Oddfer  1842. 


THE  FraST  SCHEDULE 

ABOTB  REFERRED  TO. 

Fees  to  be  taken  by  the  CUrh  qflnrotmenti  m  Chancery  and  hit  Clerks, 

£  s.  d. 
For  the  admowledgineiit  of  every  deed  for  each  party    -060 
For  the  admowledgment  of  eyery  specificatioii  for  each 
party  -  -  -  -  -  -026 

For  ereiy  oath,  aflBrmatioDy  or  attestation  upon  honour  -    0    1    6 


THE  SECOND  SCHEDULE 

ABOVE  REFERRED  TO. 

Fees  to  be  taken  by  the  Clerks  of  Records  and  Writs  and  their  Clerks. 

Sealing  every  dedimua  to  take  an  answer  -  -    0  10    0 

Sealing  every  special  dedimus  by  order  of  Court  -    0  18    0 

Sealing  special  injunction  -  -  -  -    1  10    0 

Sealing  an  attachment  or  distringas  for  not  appearing  or 
answering        •  -  -  -  -  -080 

Sealing  every  other  writ  -  -  -  -     1     0    0 

Resealing  any  writ  on  any  alteration  thereof      -  -    0    3    0 

fBing  every  Inll  or  information  -  -  -  -    1    0    0 

Filing  replication  -  -  *  -  -0  10    0 

Entering  appearance  for  any  defendant  appearing  sepa- 
rately -  -  --.  .  -070 

Enteringappearanceif  not  more  than  three  defendants  -070 
If  more  than  three  and  not  exceeding  six  defendants       -    0  14    0 
And  in  the  same  proportion  for  any  number  of  defendants. 
Office  copies  of  documents  left  for  inspection  as  exhibits, 
per  folio  -  -  -  -  -  -004 

AU  other  office  copies,  per  folio  -  -  -    0    0  10 

Filing  pleay]|aii8wer,  or  demurrer  -  -  •    0  10    0 

Entering 
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£  *.  d.        1842. 
Entering  a  rule  -  -  -  -  -080 

Attending  Court  of  Chancery  or  Master  with  record, 

per  diem         -  -  -  -  •  -0  14    0 

Ditto  with  exhibits  per  (fiem,  exdusiye  of  carriage  or 

porterage,  when  required        -  -  -  -    0  14    0 

Attending  with  record  or  exhilnts  in  any  other  court  or 

place  (besides  expenses  to  be  retained  by  the  officer  to 

his  own  use),  per  diem  -  -  -  -    2    2    0 

Every  consent    -  -  -•«  -  -070 

Every  certificate  -  -  -  -  -040 

Examining  all  copies  with  the  records,  per  folio  -    0    0    2 

Every  exemplification,  per  skin,  exclusive  of  parchment 

and  dufy         -  -  -  -  -  -114    0 

On  inspection  of  documents  left  with  the  CleriL  of  Re- 
cords and  Writs,  per  hour      -  -  -  -    0    7    0 

Amending  every  record,  if  amendments  under  ten  folios  -    0  14    0 
If  more  than  ten  folios^  for  every  folio  over       -  -    0    0    6 

Amending  every  office  copy,  if  amendments  under  ten 

fbUos 0    7    0 

Ifmorethan  ten  folios,  for  every  folio  over        -  -004 

Setting  down  cause  besides  certificate    -  -  -    1     1    0 

Search  for  records  when  in  the  record  room,  or  for  any 

person  not  being  a  party  in  the  cause,  first  year  -    0    2    0 

Each  year  after  -  -  -  -  -010 

Inspection  of  same         -  -  -  -  -,070 

Hing  every  note  -  -  -  -  -070 

Entering  memorandum  of  service  of  copy  bill  on  every 

defendant        -  -  -  -  -  -070 

Every  oath,  affirmation,  or  attestation  upon  honour       -    0    1.6 
Every  exhibit  to  affidavit,  &c.     -  -  -  -    0    2    6 

Inrolling  decree  or  order,  the  same  fees  as  heretofore 

until  further  order. 


^ 


THE  THIRD  SCHEDULE 

ABOTB  RBFBRRBD  TO. 

Feet  to  he  taken  by  the  Taking  Mcutert  and  their  Clerks, 

For  every  warrant  -  -  -  -  -030 

For  drawing  every  report,  per  folio,  exclusive  of  the  fol- 
lowing fee-  -  -  -  -  -010 

On  signing  every  report  and  certificate  -  -    1    0    0 

Per-centage  on  amount  of  every  bill  of  costs  as  taxed  -  4  0  0 
For  copies  of  bills  of  costs  and  other  documents,  per  folio  0  0  4 
For  every  oath,  affirmation,  or  attestation  upon  honour  -016 

e  4  For 
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184&  £  '.  d. 

For  every  exhibit  -  -  -  -  -026 

For  signing  the  allowance  to  every  set  of  interrogatories, 

account,  or  other  document  -  -  -    0    5    0 

For  an  examination  fee  on  each  witness  exclusive  of  oadi    0    5    0 


THE  FOURTH  SCHEDULE 

ABOVB  REFERRED  TO. 

Fees  to  be  taken  by  the  Clerk  qfAJidaviU. 

For  every  affidavit  •  -  -  -  -016 

For  every  exhibit  -  -  -  -  -026 


THE  FIFTH  SCHEDULE 

ABOVE  REFERRED  TO. 

Fee  to  be  taken  by  the  Clerks  of  the  Masters  in  Ordinary, 

For  copies,  in  addition  to  the  sum  of  one  penny  halfi)cnny 
now  taken  and  received,  the  further  siun  of,  per  folio     0    0    24 


THE  SIXTH  SCHEDULE 

ABOVE   REFERRED  TO. 

Fees  to  be  taken  and  received  by  Solicitors, 

For  preparing  every  writ  without  order  -  -    0    6    8 

Ditto,  every  writ  under  order,  except  special  injunction     0  13    4 
Ditto,  special  injunction,   including  ingrossment   and 

docket,  per  folio       -  -  -  -  -014 

P&rchment  as  paid       -  -  -  -  -000 

Ltndhurst,  C. 
Langdalb,  M.R. 
Lancelot  Shadwell,  V.C.E. 
James  Wigram,  V.  C. 


« 
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ORDERS  IN  LUNACY. 

27th  October  1842. 

I,  John  Singlbton  Baron  Lyndhurst,  Lord 
High  Chancellor  of  Great  Britain,  intrusted, 
by  virtue  of  her  Majesty's  sign  manual,  with 
the  care  and  commitment  of  the  custody  of 
the  persons  and  estates  of  persons  found  idiot, 
lunatic,  or  of  unsound  mind,  do,  in  pursuance 
of  an  act  of  parliament  passed  in  the  sixth 
year  of  the  reign  of  her  present  Majesty,  in- 
tituled *'An  Act  to  alter  and  amend  the 
Practice  and  Course  of  Proceeding  under 
Commissions  in  the  Nature  of  Writs  de  lunatico 
inquirendo^^  and  for  the  purpose  of  making 
immediate  provision  for  carrjdng  the  same 
into  effect,  hereby  order  and  direct  in  manner 
following ;  that  is  to  say  — 

L 
That  from  and  after  the  first  day  of  Michaelmas  Office  of 
term  next,  the  office  of  Clerk  of  the  Custodies  of  IdioU  Sdi^  ab^"*" 
and  Lunatics  do  cease  and  determine.  lished. 

IL 
That  all,  the  inquiries  and  matters  connected  with  References  in 
the  persons  and  estates  of  lunatics  heretofore  usually  re-  made^to^the 
ferred  to  the  Masters  in  Ordinary  of  the  High  Court  of  Commis- 

^n-  -       .  .        .  .  J  L        •  ^         r  wonewinstead 

Chancery,  {except  mquines  under  or  by  virtue  of  an  oftotheMas- 
act  made  and  passed  in  the  first  year  of  the  reign  of  ^^'*- 
hb  Majesty  king  WiUiam  the  Fourth,  intituled  "  An  Sounder 
Act  for  amending  the  laws  respecting  conyeyanoes  and  <he  i  w.  4, 

transfers 


Ixz 
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1842. 


References 
now  pending 
to  be  trans- 
ferred. 


Deeds,  &c«  in 
lunacy  to  be 
delivered  by 
Masters  to 
Commis- 
sioners. 


transfers  of  estates  and  funds  vested  in  trustees  and 
mortgagees,  and  for  enabling  courts  of  equity  to  give 
effect  to  their  decrees  and  orders  in  certain  cases,"  and 
also  except  where  the  Lord  Chancellor  shall  from  time 
to  time  otherwise  specially  direct,)  be  hereafter  referred 
to  the  Commissioners  in  Lunacy  for  the  time  being. 

in. 

That  all  inquiries  in  lunacy  now  pending  before  any 
of  the  said  Masters,  {except  any  inquiries  under  or  by 
virtue  of  the  said  act  of  parliament  in  the  last  Order 
mentioned,  and  except  where  otherwise  hereafter  specially 
directed,)  be  transferred  to  the  Commissioners  in 
Lunacy. 

IV. 

That  all  deeds,  wills,  securities,  papers  and  docu- 
ments, in  any  lunacy,  now  left  or  deposited  in  the  offices 
of  the  said  Masters  respectively,  be  delivered  to  the 
Commissioners  in  Lunacy,  or  to  some  person  by  them 
authorised  to  receive  the  same. 


Commis- 
sioners' clerks 
to  receive 
like  fees  as 
Masters' 
clerks. 


V. 

That  until  further  order,  the  clerks  to  the  Commis- 
sioners take  and  receive  for  business  done  in  the  Com- 
missioners' Office,  the  like  fees  to  those  for  the  time 
being  receivable  by  the  clerks  to  the  said  Masters  for 
the  like  business,  such  fees  to  be  accounted  for  as  herein- 
after  mentioned. 


Acts,&c.  to 
be  done  bjr 
the  Commis- 
sioners. 


VI. 

That  until  ftirther  order,  all  acts,  deeds,  matters,  and 
things  heretofore  accustomed  to  be  done  in  the  execu- 
tion of  the  office  of  Clerk  of  the  Custodies,  as  to  the 
several  matters  following,  be  done  by  the  Commissioners 
in  Lunacy ;  that  is  to  say  — 

Bonds 
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Bonds  and  recognizances  of  committees  and  their       .1842. 
SQiedes,  and  the  vacating  and  delivering  up  the  same ;        ^"^"V^^ 

The  bill  for  the  grant  of  the  custody,  and  for  the  re- 
vocation thereof; 

Summoning  committees  and  sureties  to  account ; 

Filing  and  copying  committees'  accounts,  and  cer- 
tifying the  same. 

VII. 
That  until  further  order,  the  clerks  of  the  Commis-  Comims- 

^  ,  J  •      i-     ^1     i_     •  J  J       sioners*  Clerks 

floners  take  and  receive  for  the  busmess  so  done  under  ^  receive  like 

the  foreg(Mng  Order,  the  like  fees  to  those  heretofore  ^^^^f, 
received  in  the  office  of  Clerk  of  the  Custodies  for  the  todies, 
like  business,  such  fees  to  be  accounted  for  as  herein- 
after mentioned. 

VIII. 
That  until  further  order,   all    other  acts,   deeds,  Secretary  of 
matters,  and  things,  heretofore  accustomed  to  be  done  p^ormdudes 
m  the  execution  of  the  office  of  Clerk  of  the  Custodies,  of  the  Clerk 
be  (so  far  as  according  to  the  practice  for  the  time  being  ^nd  receive ' 
in  lunacy  the  same  shall  be  necessary  to  be  performed)  ^^  ^^^ 
done  by  the  Secretary  of  Lunatics ;  and  the  Secretary 
of  Lunatics  is  to  take  and  receive  for  the  business  so 
done,  the  like  fises  to  those  heretofore  received  in  the 
office  of  Clerk  of  the  Custodies  for  the  like  business^ 
such  fees  to  be  accounted  for  as  hereinafter  mentioned. 

ix. 

That  the  matter  of  each  lunacy  be,  for  the  purpose  Inquiries  in 
of  the  inquiries  hereby  authorised,  considered  as  re-  cockered  as 
ferred  to  the  Commissioners  in  Lunacy  fix)m  the  dat6  referred  from 

-  ^1     .        .  .  .  the  date  of 

ofthe  mquisition.  theinquisi- 

tion. 

X. 

I 

That  where  any  person  has  been  or  may  be  found  Inquiries  with- 
lunatic  under  any  commission,  the  Commissioner  do,  ordol'ulto 

from 


Infi 
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1842. 


heir  at  hw^ 
next  of  kiDy 
the  situation 
of  the  lunatici 
the  nature  of 
the  lunacy, 
and  as  to  his 
committee, 
fortune,  and 
maintenaDce. 


from  time  to  time,  and  without  any  special  order  in 
such  matter,  inquire  and  report  who  is  or  are  the  heir  or 
heirs  at  law  and  next  of  kin  of  the  lunatic,  and  tlie 
person  or  persons  who  would  be  entitled  to  his  estate  or 
to  shares  thereof  under  the  statutes  for  the  distribution 
of  intestates'  estates,  in  case  he  were,  at  the  date  of  such 
inquiry,  dead  intestate,  to  whom  due  notice  of  attending 
the  Commissioner  is  to  be  given ;  and  also  inquire  and 
report  what  is  the  situation  of  the  lunatic  and  the 
nature  of  the  lunacy,  and  who  is  or  are  the  most  fit  and 
proper  person  or  persons  to  be  appointed  the  committee 
or  committees  of  the  person  and  estate  of  the  lunatic^ 
and  of  what  the  fortune  of  the  lunatic  did,  at  the  time 
from  which  he  shall  have  been  found  lunatic,  consist, 
and  of  what  it  consists  at  the  time  of  such  inquir}',  and 
what  is  the  amount  of  income  arising  therefrom,  and  in 
what  manner,  and  at  what  expense,  and  by  whom  and 
where  the  lunatic  has  been  maintained,  and  whether 
any  thing  and  what  is  due,  and  to  whom,  in  respect  of 
such  past  maintenance,  and  to  whom,  and  out  of  what 
fund  the  same  ought  to  be  paid,  and  what  is  fit  and 
proper  to  be  allowed  for  the  maintenance  and  support 
of  the  lunatic  for  the  time  past  and  to  come,  regard 
being  had  to  the  circumstances  and  estate  of  the 
lunatic,  and  from  what  time  such  allowance  should 
commence. 


Inqniyasto 
proTisioiial 


andmaiote- 


XL 

That  the  Commissioner  be  at  liberty  inunedialely 
afier  inquisition,  and  without  any  qiecial  order  in  the 
matter^  to  make  inquiry,  and  to  report,  whenever  it  shall 
shall  seeiii  necessary,  upon  the  provisional  care  and 
management  of  the  lunatic  and  his  property,  and  as  to 
maintenance^  until  committees  or  a  committee  be  ap- 
pointed. 


XII.  That 
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That  the  Commissioner  be  at  liberty,  by  certificate  S^T^ 
under  bis  hand,  and  without  any  special  order  for  that  timefor  com* 
purposei  to  enlarge,  from  time  to  time,  the  period  within  ^''^  *"^ 
whidi  any  person  approved  of  as  committee  of  the  estate  matte, 
of  any  lunatic  ought  to  complete  his  security. 

XIII. 

That  the  Commissioner  be  at  liberty,  without  special  Inquiry,  with- 
.  .  ,  ,  •        •       out  special 

order,  to  receive  any  proposal  or  conduct  any  mquiry  order,  as  to 

as  to  the  managing,  setting  or  letting  the  estate,  or  other-  managonient, 
wise  respecting  the  person  or  property  of  any  lunatic,  pertj. 
and  may  report  thereon  as  he  shall  see  fit ;  but  such 
report  shall  be  submitted  for  confirmation,  as  is  now 
done  with  respect  to  such  reports  when  made  upon 
special  reference. 

XIV. 

That  it  shall  not  be  necessary  for  the  committee,  or  the  Committee*8 
legal  personal  representatives  of  the  committee,  to  ob-  J^^^gn  ^"J- 
tain  a  special  order  in  the  matter  for  the  taking  and  out  special 
passing,  from  time  to  time,  his  or  their  accounts,  but 
such  committee  or  his  legal  personal  representatives,  as 
the  case  may  be,  do,  from  time  to  time,  without  any     . 
special  order  in  the  lunacy  for  that  purpose,  attend 
before  the  Commissioner,  and  have  an  account  of  his  or 
their  receipts  and  payments  for  and  on  account  of  the 
lunatic  and  his  estate  taken  and  passed;  and  that  in  All  just  allow- 
taking  and  passing  such  accounts,  the  Commissioner  ^^^  ^ 
make  unto  the  committee,  or  his  legal  personal  repre- 
sentatives, as  the  case  may  be,  all  just  allowances,  in- 
cluding an  allowance  of  his  and  their  reasonable  and 
proper  costs,  charges,  and  expenses,  and  those  of  the 
next  of  km  of  the  lunatic,  of  passing  such  accounts. 


XV.  That 
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184S.  XV. 

That  the  Comtnisaoner  may  from  tinie  to  time  de- 
to  detennine     termine  whether  all,  or  how  many,  and  which  of  the 

what  pirdes  next  of  kin  or  of  the  heirs  of  the  lunatic,  shall  (unless  at 
to  attend  pro-    .    .  .  ,«/...  -■. 

ceedings  bo-      their  own  costs)  attend  before  him  on  any  proceedmgf 

fore  him.  j^  ^^  lunacy ;  and  that  no  other  of  such  parties  shall  be 

allowed  costs  out  of  the  estate,  unless  by  special  order 
for  that  purpose* 

XVI. 

Commiwinner  That  the  Commissioner  be  at  liberty,  firom  time  to 
s^irmte  re-  time,  and  at  the  request  of  any  party  or  otherwise,  to 
ports  and  state  make  separate  reports,  or  a  separate  report,  and  to  state 
S^^iS^       any  circumstances  as  to  the  sutyect  matter  of  the  repott 

specially,  as  he  shall  think  fiL 

XYIL 

Onlers  in  That  for  the  purpose  of  avoiding,  as  much  as  may 

jS^ISL^  ^>  expense  and  dday  in  drawing  orders  in  lunacy,  do 
statemcms  in    put  of  the  statonents  in  the  petition  be  redted  in  any 

the  nrtjt^ftn  ^ 

or theC6ia-     order,  but  only  the  prayer ;  and  that  no  part  of  the 

■isioiicr^ftre-  CommissioDer^s  report  be  stated  in  any  order  except  the 

r:,  exccDt  • 

pmvand  Commissioner's  finding  or  opinion ;  and  that  before  any 

^''"^*  order  be  passed,  the  original  petition  or  petitioas  be  filed 

22^^**  with  die  Secretary  of  Lunatics. 

XVUl. 

Pecs  to  Secret  That  until  fiirther  order,  the  fees  hcreiDafter  men- 
^11^^  1^  tioDcd  fer  the  matters  feUowii^  be  taken  and  teceiied 
orienandfor  by  the  Secretary  of  Lunatics,  in  lien  of  the  fees  now  taken 
^^  and  necetTed  by  him  fer  such  natters  respcctiTdy; 
viJkiifXt — For  e^ery  order  ^^5  IQsl  For  erery  dnpli- 
cate  of  an  order,  requiring  u>  be  drawn  up  in  Clkaiicevyv 
lObw  For  filii3^  erery  pecicioik  KXsl  ;  sack  fees  tt>  be 
acooonted  fee  as  hftrinaftrr  menriiTDftl 

XIX.  That 
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XIX.  1842. 

That  all  fees  taken  and  received  by  the  clerks  to  the 

All   tope  tf%  be 

Commissioners,  and  by  the  Secretary  of  Lunatics,  be,  carried 

once  in  every  month,  paid  into  the  Bank  of  England  to  p°°p '^  j\  , 

the  credit  of  the  Accountant-General  of  the  Court  of  count. 

Chancery,  to  the  account  entitled  ^<The  Suitors'  Fee 

Fond  Account;"  the  amount  thereof  to  be  verified  by 

affidavit. 

XX. 

That  the  foregoing  Orders  take  effect  on  the  first 
day  of  Michaelmas  term  next 

LYNDHURST,  C. 
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CRALLAN  p.  OULTON.  1840. 

June  25,  26. 

T29. 
HE  testator,  Jame$  Neootan^  together  with  the  De-  ^  testator  di* 

fendants  John  Oulton  and  James  Newton  Garside^  Ejected  his 
''^came  jointly  and  severally  indebted  to  the  Plaintiff  paid  out  of  his 
"J  the  sum  of  ]  000/.  upon  a  promissory  note,  payable  on  "^"^  *"^  P^ 
remand,  and  dated  the  21st  of  May  1825.     This  note  and  he  after- 
^as  given  for  the  same  amount,  then  due  from  James  ^ided  that^if 
^^Won  to  the  Plaintiff  upon  bis  sole  promissory  note,      his  personal 

estate  should 
fall  short  in 
On  tlie  8th  of  September  1825,  James  Newton  the  paying  his 

^tator  made  his  will,  duly  attested  as  follows:  —  "  I  empowered  his 

^ill,  order,  and  direct  that  all  my  just  debts,  funeral  ex-  executors  to 
^^  J  J  »  enter  into  the 

censes,  and  the  charge  of  the  probate  and  execution  of  receipt  of  the 
*is  my  last  wUl  and  testament,  be  fully  paid  and  dis-  frTehoWs^l^un- 
Charged   by   my   executors   and   executrix   hereinafter  til  the  same 
^oied,  out  of  my  real  and  personal  estate  and  effects,  wholly  paid 

H^  ofT.  The 
personal  estate 
^^  aufficient  for  payment  of  the  debts.  Held,  nevertheless,  that  a  trust  had  been 
^^Ud  for  pavment  of  the  debu  out  of  the  realty,  so  as  to  prevent  the  operation  of 
^*  Statute  of  Ltmttations,  and  that  the  real  estate  remained  liable  to  pay  a  simple 
^<>Uact  debt  which  had  boen  left  unpaid  after  distribution  of  the  residuary  personal 

Vol.  III.  B 
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1840.       as  soon  as  cooTeniently  may  be  after  my  decease;^  and 
^"^T^""^^^^     after  making  certain  devises,  he  proceeded  as  follows :  — 
V.  *^  Provided  always  nevertheless,  and  it  is  my  will  and 

OuLToN.  mind,  that  if  my  said  personal  estate  and  effects  shall 
happen  to  fall  short  of  paying  and  discharging  all  my 
just  and  lawful  debts,  funeral,  and  testamentary  ex- 
penses ;  then  and  in  such  case,  I  will,  order,  and  directy 
and  hereby  authorise  and  empower  my  said  executors 
and  executrix  to  enter  into  the  receipt  of  the  rents  and 
profits  of  all  my  before  mentioned  freehold  and  lease- 
hold messuages,  cottages,  buildings,  lands,  tenements, 
hereditaments,  and  premises,  until  thereby  and  there- 
with the  same  shall  be  wholly  paid  off  and  discharged 
according  to  the  intent  and  meaning  of  this  my  wilL" 

The  testator  died  in  January  1826,  and  his  will  was 
proved  by  Jam^s  OuUoHj  Henry  Wright^  JoMtes  Garside, 
and  Sally  Garstde^  his  executors,  and  executrix,  who  paid 
all  his  debts,  except  that  claimed  by  the  PlaintiG^  and  di- 
vided the  residue  of  the  personal  estates,  which  was  stated 
to  amount  to  SS49/.  amongst  the  residuary  l^atees. 

After  the  testator's  death,  OaJiam  paid  the  mterest  oq 
the  note  down  to  1835,  the  particiilars  of  whidi  he 
entered  in  his  account  book,  in  the  manner  stated  in  the 
It  of  the  Master  of  the  Rolls. 


In  October  1$S5  the  Plaintiff  filed  thb  bill,  oo  behalf 
of  himself  and  all  the  other  creditors  of  James  Newiemf 
against  the  executors  and  the  persons  interested  in  the 
testatoi^s  neal  estate,  for  payment  of  the  debts  out  of  the 
real  and  personal  estate.  OmUcm  and  Garside  had  bodi 
become  bankrupts 

Tbe  defiances  sec  up  were,  first,  that  si  the  time  of 
giviiu;  the  joint  prcmtssonr  no**  tii  18^5,  tbe  Plaintifl^ 
by  arru^;enient*  agreed  toaccepc  tbe  IXaeDdants  Chdtom 

and 
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aod  Garnde  as  his  principal  debtors;  that  time  had       1840. 
mfierwards  been  given  to  the  principal,  and  that  thereby 
the  estate  of  the  surety  had  been  released. 

Secondly,  the  Statute  of  Limitations. 

And,  thirdly,  that  the  personal  estate  having  been 
found  sufficient,  the  residue  had  been  divided  after 
advertisements  for  creditors ;  that,  consequently,  there 
was  no  liability  as  regarded  the  real  estate,  and  no  trust 
so  as  to  take  the  case  out  of  the  statute. 

Mr.  Pemberton  and  Mr.  S.  SJiarpe^  for  the  Plaintiff, 
contended,  first,  that  the  note  being  payable  on  demand, 
time  did  not  run  until  payment  had  been  demanded ; 
secondly,  that  the  payment  of  interest  by  OuUon  took 
the  case  out  of  the  Statute  of  Limitations,  he  being  one 
of  the  co-makers  of  the  promissory  note  and  jointly 
bound  thereby,  and  being  also  executor  of  the  testator; 
and  thirdly,  they  argued  that  the  Statute  of  Limitations 
^  not  operate,  as  the  will  of  the  testator  contained  a 
trust  for  payment  of  his  debts. 

Sir  C.  WethereU^  Mr.  H.  Parker j  Mr.  Teed^  Mr.  Moore j 
Mr.  Birdy  Mr.  KindersUy^  Mr.  Milne^  and  Mr.  Sogers, 
for  several  Defendants,  argued,  that  by  the  will  of  the 
testator  his  real  estate  had  only  been  charged  in  the 
efent  ^*  of  his  personal  estate  and  effects  happening  to 
Ul  short"  That  this  event  had  not  occurred;  and 
thit^  therefore,  the  real  estate  was  not  liable.  That 
in  Dike  v.  Ricks  (a),  where  a  power  of  sale  was  given 
ID  case  of  the  insufficiency  of  the  goods,  &c.  of  the 
testator  to  satisfy  his  debts,  a  plea  of  purchase  from 
the  executrix  was  held  bad,  because  it  did  not  state 
the  value  of  the  assets  and  of  the  testator's  debts, 
10  as  to  shew  that  the  executrix  had  cause  of  sale. 

That 

(a)  Cro,  Car.  555 

B  2 
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That  the  personal  estate  being  once  sufficient,  the  leal 
estate  was  not  rendered  liable  by  any  subsequent  de- 
fidency ;  Ciipepper  v.  Austin  (o),  OldfiM  v.  (XdfiM.  (6) 
That  the  Plaintiff  having  permitted  the  estate  to  be  dis- 
tributed without  making  any  claim,  and  it  having  been 
done  without  precipitation,  the  executors  were  not  now 
liable  to  the  Plaintiff;  /ftggj>wv.O-(ng/wrd{c),  Tht  Gover- 
nor and  Comjuiny  of  Chelsea  Water  Works  v.  Ccnx^r.  {d) 

They  further  argued,  that  the  claim  against  tbe  testa- 
tor's estate  had  been  barred  by  the  Statute  of  Limitations, 
for  the  joint  liability  being  severed  by  his  death,  no 
subsequent  payment  of  interest  by  tbe  co-makers  of  the 
note  could  prevent  the  operation  of  that  sutute ;  Aikim ' 
V.  Tredgdd  (e).  Slater  v.  Lamon.  {g)  That  as  to  the 
personal  estate,  no  trust  for  payment  of  debts  could  be 
created,  Jones  v.  Scott  {h);  and  that  as  the  personal 
estate  had  been  originally  sufficient,  no  trust  had  at- 
tached on  the  realty.  It  was  also  argued,  that  the 
specific  devised  estates  were  not  liable,  Spong  r.  SpongiJ); 
and  that  there  could  be  no  sale  of  the  real  estate,  but 
that  payment,  if  at  all,  must  be  made  by  means  of  the 
rents  and  profits,  Lingard  v.  The  Earl  of  Derby,  (k) 

Mr.  Pemberton,  in  reply,  admitted  that,  on  a  note 
payable  on  demand,  the  Statute  of  Limitations  runs 
from  the  date  of  the  note.  (/) 

He  cited  Brail/maitev,  Britain{m),  Iflntert.  Innes{n\ 
77iotpe  V.  Jackson  (o),  to  shew  the  continuance  of  the 
liability 
(<■}  MOl  Ca.aa}.  (0  5Bli.s4. 

(A)  1  Veman,  S3e.  H)  1  B.  C.  C.310. 

(c)  9f«.jun.5Til.  (0     See  Xorlon   T.  EOam,  9 

(4)  l£ip.8T£.  Mee.^  H'.ACl. 

(v}  S  B»m.  4  C  83.  (m)  I  Keen,  S06. 

(g)  lB*m.^Adol.396.;Md  in)  *  My.  4  Cr.  10} . 

9  0. 4.  c.  1*.  io>  t  r.  4-  Col.  SS3, 
(A)  I  XmM.  4  M.  a55.;  ra- 
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liabSity  of  the  estate  of  the  deceased  partner,  so  long  as 
the  survivor  continued  liable;  and  Hughes  v.  Wynne^ 
to  shew  that  where  real  estates  are  devised  in  trust  for 
the  payment  of  debts  in  aid  of  the  personal  estate^  the 
Statute  of  Limitations  does  not  run  in  equity  after  the 
death  of  the  testator.  Sir  Thomas  Plumer  there  ob- 
serving, *^  it  is  not  to  be  inferred  that  a  man  has  no 
debt,  because  he  does  not  go  to  law  to  enforce  payment 
when  he  has  a  trustee  to  pay  him. 


1840. 


Crallak 

V, 
OULTON. 


The  Master  of  the  Rolls. 

Having  read  the  pleadings  and  considered  the  evi« 
dence  in  this  case,  I  am  of  opinion  that  at  the  time  of 
the  testator's  death,  the  Defendants,  John  OuUon  and 
James  Newton  Garside^  together  with  the  testator,  were 
jointly  and  severally  indebted  to  the  Plamtiff  in  the  sum 
of  1000/.,  which  was  due  from  them  upon  a  promissory 
note  dated  the  21st  of  May  1825,  and  that  the  testator 
having  died  in  the  month  of  January  1826,  the  interest 
of  the  sum  of  1000/.  was  from  time  to  time  from  and 
after  the  testator's  death  paid  to  the  Plaintiff  by  the 
Defendant,  John  Oidton. 


June  29. 


It  is  admitted  that  previously  to  the  time  when  the 
promissory  note  of  1825  was  made,  the  testator  was 
separately  indebted  to  the  Plaintiff  in  the  sum  of  1000/., 
the  payment  of  which,  with  interest,  was  secured  by  a 
former  promissory  note,  which  was  given  for  valuable 
consideration,  and  which  was  cancelled  on  the  delivery 
of  the  note  of  May  1 825. 

It  is  alleged  on  the  part  of  the  Defendants  that  at 
the  time  when  the  promissory  note  of  1825  was  given, 
the  Plaintiff  agreed  to  accept  the  defendants  Oulton  and 
James  Newton  Garside  as  his  principal  debtors,  and  to 

B  3  consider 
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1840. 


consider  Neaakm^  the  testator,  who  up  to  tibst  time  had 
been  the  sole  debtor,  as  only  a  surety  for  OdUm  and 
Garside^  and  that  after  the  death  of  NewioHj  die 
Plaintiff  dealt  with  Oulton  and  Ganidi  as  the  onlj. 
parties  who  were  indebted  to  him  on  the  note,  and. 
received  the  interest  from  Otdion  on  the  behalf  of  him- 
self and  Gamde^  and  that  by  this  course  of  dealing,, 
the  Plaintiff  must  be  considered  either  to  have  vokm- 
tarily  abandoned  all  claim  against  the  testator's  estate^ 
or  to  be  barred  by  the  statute  of  limitations. 


It  seems  that  OuUon^  making  the  payment,  took 
for  the  amount  in  account  between  himsdf  and  the  firm 
of  OuUom  and  Garside,  but  there  is  no  evidence  to  shew, 
as  for  or  against  the  Haintiff,  whether  the  money  was 
received  by  him  from  OttOom  as  one  of  the  execators,  or 
as  a  partner  of  the  firm  of  OuUtm  and  Garsidej  or  other- 
wise. The  only  facts  which  I  conceive  to  be  proved 
are^  that  the  testator,  at  the  time  of  his  deaths  was  one 
of  the  three  persons  indebted  on  the  note,  and  that  the 
interest  which  accrued  due  on  the  note  was  from  time 
Id  time  paid  on  the  note  by  Omtim^^  who  was  one  of  the 
parties  liaUe  to  pay  the  note,  and  one  of  the  cxecotors 
of  a  deceased  party,  who  was  also  liable  to  pay  the 
note* 


The  answers  admit,  or  do  not  deny,  die  payment  of 
the  mterest  bv  OmtUm^  bol  as  the  answers  were  not  read 
in  evidence^  and  the  proof  from  the  indorament  cannot 
be  brongfai  within  six  years  from  the  filii^  of  the  bffl, 
the  only  evidence  as  to  the  more  recent  pavmcnts  is 
fonnd  in  0^i!^aft*s  book,  in  which  an  accoonl  is  kept  as 
between  him  and  the  firm  of  O^cn  and  Gsrssiff,  This 
bookt  thoi^  at  first  objected  to  as  xw  evideocc^  was 
nhinatdy  relied  on  bj  the  Defendants,  as  sbewioi:  that 
A*  pnyaen&s  wef«  mttde  by  Obtea  co  behalf  of  the  Sxm 
«f  OMtai  and  GarsMbv  h«t  this  variacbnt  snffttoag  it 

to 
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fe  be  made  out,  does  not  appear  to  me  to  be  important; 
•—whether  the  interest  was  paid  by  OuUon,  one  of  the 
CKecntors  and  one  of  the  parties  liable  on  the  note,  or 
by  Oulfym  and  Garsidty  two  of  the  executors  and  two  of 
ihe  parties  liable  on  the  note,  does  not  seem  to  be 
materiaL  Tlie  Vact  which,  in  one  view  taken  of  thb 
case,  is  considered  to  be  important  is,  that  there  is 
nothing  to  shew  that  the  Plaintiff  received  the  interest 
tnvdk  either  Otdton  or  Oulion  and  Garside,  in  any  way 
either  to  jHrejudice  or  keep  alive  his  claim  against  the 
testator's  estate ;  and  laying  aside  the  book  of  account, 
ibe  question  raised  is,  whether,  under  these  circum- 
stances, there  being  no  proof  that  the  Plaintiff  received 
the  interest  fix>m  OuUon  or  from  OuUon  and  Garsidcj  in 
Ids  or  their  characters  as  representing  Newton^  the 
Statute  of  Limitations  operates  to  bar  the  claim  against 
tibe  estate  of  Newton. 


1840: 


In  the  cases  of  Atkins  v.  Tredg6ld{a)j  and  Slater  v. 
Lawmn{b)j  it  was  determined  that  at  law,  when  the 
joint  contract  was  severed  by  the  death  of  one  party, 
nothing  can  be  done  by  the  personal  representative  of 
die  deceased  party  to  take  the  debt  out  of  the  statute  as 
i^ainst  the  survivor.  How  far  the  principle  on  which 
diose  cases  were  decided  can  be  applied  to  the  right 
which  a  creditor  has  in  equity  against  the  estate  of  a 
deceased  party,  and  how  far  the  equitable  right  which  a 
of  joint  and  several  debtors,  may  have  to  avail 
of  the  equities  subsisting  between  the  debtors, 
tMPf  be  affected  by  agreements  amongst  the  debtors 
themselves,  may  on  a  proper  occasion  have  to  be  consi- 
dered ;  but  on  the  present  occasion,  the  question  does 
not  arise  if  there  be  a  trust  for  the  pajmient  of  the  tes- 
tator's debts ;  and  on  considering  the  will  of  Newton^  I 

am 

(•)  9B.4^  Cr.  25.  {b)  1  B.  4*  Adol.  396. 
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am  of  opinion  that  his  debts  are  charged  on  the  real 
estates,  and  consequently  that  there  is  a  trust  for  the 
payment  of  his  debts.  It  was  argued  that  because  the 
testator,  after  making  the  charge  or  creating  the  trust, 
has  in  a  subsequent  part  of  his  will  directed  that  if  the 
personal  estate  should  fall  short  of  paying  his  debts,  the 
executors  should  enter  into  the  receipt  of  the  rents  of 
his  real  estate,  and  therewith  pay  the  debts,  he  has 
shewn  an  intention  to  charge  the  real  estate  only,  in  the 
event  of  the  personal  estate  proving  deficient ;  but  die 
first  general  charge  does  not  iqppear  to  me  to  be  varied 
by  the  subsequent  direction  to  apply  the  personal  and 
real  estate  for  the  same  purpose  in  a  particular  order; 
and  I  do  not  think  that,  according  to  this  will,  there  is 
no  trust,  because  the  personal  estate  was  sufficient ;  a 
trust  was  created,  it  became  the  duty  of  the  trustees  to 
pay  the  debts,  and  if  it  were  correct  to  say,  as  was 
said  in  Hughes  v.  Wynnes  *^  it  is  not  to  be  inferred  that  a 
man  has  no  debt  because  he  does  not  go  to  law  to 
enforce  payment  when  he  has  trustees  to  pay  him ;"  it 
may  be  said  with  more  force  in  this  case,  that  there  can 
be  no  such  inference  when  a  creditor  receives  payment 
of  interest  fit)m  the  same  person  who  is  trustee,  because 
that  person  is  himself  a  debtor,  and  the  creditor  does 
not  insist  upon  his  calling  himself  a  trustee  at  the  times 
when  the  interest  is  paid. 


The  debt  being  proved,  and  there  being  a*  trust  for 
payment  of  it,  and  no  proof  whatever  that  the  Plaintiff 
ever  accepted  OuUon  and  Garside^  as  his  sole  debtors, 
or  waived  his  claim  against  the  testator's  estate,  I  am  of 
opinion  that  the  Plaintiff  is  entitled  to  be  paid  out  of  the 
testator^s  estate. 
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SUTTON  V.  DOGGETT.  July  21. 

THIS  was  a  creditor*s  suit  instituted  by  a  party  on  in  a  creditors 
behalf  of  himself  and  all  the  other  creditors  of  the  jujti  the  wscts 

being  8um« 

testator.  cient  to  pay 

the  debtSy  but* 

Upon  a  former  hearing  of  the  cause,  the  costs  of  all  IJJJJ'^^e^eto 
parties  were  ordered  to  be  taxed  in  the  ordinary  way  and  the  costo 
as  between  party  and  party,  and  the  assets,  when  real-  ^s  between 
ised,  were  ordered  to  be  applied  in  payment  of  the  party  and 

dd)ts  reported  due,  and  the  costs  of  suit  Court* ordered 

the  Plaintiflfs 

The  cause  cominir  on  for  further  directions,  it  was  "tra  costs  as 

°  between  so- 

Stated  that  the  estate,  though  sufficient  to  pay  the  debts,  licitor  and 

was  insufficient  to  pay  the  debts  and  the  former  and  f^fdo^of 

subsequent  costs  of  suit  taxed  as  between  party  and  party*  the  fund. 

Mr.  Bluni  now  asked  that  the  subsequent  costs  might 
be  taxed  as  between  party  and  party,  and  if  it  should  be 
found  that  the  fund  would  be  insufficient  for  the  pay- 
ment of  the  debts,  and  such  costs,  then  that  the  Plain- 
tiff might  have  his  extra  costs  as  between  solicitor  and 
client  paid  out  of  the  assets. 

Mr.  Girdlestoney  contra. 

The  Masteb  of  the  Rolls  thought  the  order  asked 
reasonable,  as  it  would  be  merely  paying  the  extra  costs 
out  of  the  creditors'  own  fund. 


Tocial  V.  Spicer  (a),  Rowlands  v.  Tucker  (6),  Hood  v. 
Wilson  (c).  Barker  v.  JVardle  (a),  Brodie  v.  Bolton  (^), 
Stanton  v.  Hatfield,  {g) 

(/i)  4  Sim.  510.  {d)  S  My,  4-  if.  818. 

\h)  \  Ruu.  i  M.  635.  {e)  3  My.  ^  K.  168. 

(c)  3  Rnn.  if  M.  687.  {g)  I  Keen,  358. 
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Jwiyie, 


SMITH  V.  PALMER. 


Guardian  otf 
Rtem  to  wi 
infant  De- 
fendant re* 
sident  out  of 
the  jurisdic- 
tion, ap- 
poinM  on 
motion  upon 
proof  of  re- 
spectability, 
and  that  she 
had  no  in- 
terest adyene 
to  that  of  the 
infant. 


l^R.  PEMBERTQN  moved  that  M.  P.  might  be 
appointed  guardian  ad  litem  to  some  in&nts  resi- 
dent in  Scotland ;  the  application  was  made  by  motion 
in  otder  to  save  the  expence  of  a  commission.  He  stated 
that  such  orders  had  been  made  by  the  Vice-Chancellor 
in  unreported  cases  of  Cropper  v.  Crosby^  and  Dawson  v* 
Barnes. 

There  was  an  affidavit  that  M.  P.  was  a  fit  and 
proper  person. 

The  Master  qftke  Rolls  said  he  would  make  the 
order  upon  being  satisfied  by  affidavit  of  the  respecta^ 
bility  of  the  proposed  guardian,  and  that  she  had  no 
interest  adverse  to  that  of  the  infant  Defendants. 


SMITH  V.  BIRCH. 


TN  this  cause  the  question  was,  whether  the  Plaindflb 
'''  in  this  case  of  Smilh  v.  Birch  were  entided  to  hav« 
the  fund  in  Court  applied  in  satis&ction  of  their  demand^ 


in 


March  3\. 
Aprils, 
Jtily  3. 

A  hill  was  filed 

by  a  creditor, 

claiming  in 

respect  of  an 

admitted 

breach  of 

trust,  against 

B.  and  the  representatiTes  of  S^  deceased;  and  it  prayed  that  the  accounts  might 

be  taken,  and  the  real  estate  of  S,  sold  and  applied  in  paying  the  amount  due  to  the 

Plaintiir,  and  the  other  debts.    A  nun  of  money  was  paid  into  Court  in  this  suit, 

and  a  decree  was  made  against  the  assets  of  S,  only,  and  accounts  and  enquiries 

were  directed.     A  creditor's  suit  was  subsequently  instituted  against  the  represent" 

atives  of  5L,  and  the  common  decree  made.     The  Plaintiffi  in  the  first  suit  claimed 

the  fund  in  Court,  in  priority  of  the  creditors  in  the  second:  Held,  howerer,  that 

after  payment  of  the  costs  of  the  fint  suit,  it  ought  to  be  applied  in  a  due  course 

jof  adminiatratioo  towards  payment  of  all  t£e  crediton  of  jS. 
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in  esclnskm  of  the  other  creditors  of  the  testator  claim* 
iii^  in  another  and  subsequent  suit  of  Keene  v.  Birchj 
under  the  following  drcumstances. 

Join  Peggt  by  his  will,  dated  the  10th  of  Ju^  1804^ 
gave  the  interest  of  one  fifth  part  X)(  his  residuary  per- 
smial  estate  to  the  Plaintiff  Elizabeth  Smith  for  her  life, 
and  after  her  decease  gave  the  same  fifth  part  of  his 
estate  to  her  three  children,  SaoiUe  Smithy  Hcncra  Smithy 
and  CharioUe  White^  in  equal  shares. 

Edmttndjbhn  Birch  and  Edward  Smithy  two  of  the  exe- 
cotors  named  in  the  will,  possessed  themselves  of  the  per^ 
tonal  estate,  and  having  neglected  fully  to  account  for  the 
same,  a  bill  to  compel  them  to  account  was  filed  in  the 
year  18S6,  and  sometime  afterwards  Edmund  John  Birch 
and  Edward  Smith  having  admitted  assets,  it  was  agreed 
between  the  Plaintiff  Elizabeth  Smith  and  her  children, 
and  the  executors,  that  the  sum  of  40OOL  should  be 
fixed  as  the  full  amount  of  the  share  of  the  testator's 
estate  to  which  the  Plaintiff  Elizabeth  Smith  and  her 
children  were  entitled,  and  that  the  said  Edmund  John 
Birch  and  Edward  Smith  should  account  for  the  same, 
and  should  pay  15SS/.  6s.  Sd^  being  one  third  part 
thereof  to  Mary  White,  the  l^al  personal  represent* 
stive  of  Charlotte  White  (Elizabeth  Smith  having  relin- 
quished her  life  interest),  and  should  appropriate,  set 
apart,  and  pay  80662.  1 S^.  M.,  the  remaining  two  third 
parts  of  the  said  sum  of  4600/.,  and  invest  the  same  on 
mortgage  or  other  security  for  the  benefit  of  Elizabeth 
Smith  for  her  life,  and  of  her  son,  and  daughter  Honoraf 
or  those  claiming  under  them  after  her  death,  and  that 
the  bill  then  pending  should  be  dismissed. 

• 
The  1588/.  6s.  Sd.  was  paid  to  Maty  White,  and  the 
bOl  was  dismissed ;  the  8066/.  1  Ss.  4£/.,  however,  was 

not 
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not  invested}  but  remained  due  from  Edmund  John 
Birch  and  Edward  Smith  ;  and  on  the  5th  of  November 
1829  Edmund  John  Birch  died,  having  first  made  a  will, 
whereby  he  gave  the  residue  of  his  real  and  personal 
estate  to  William  Moore  and  Edmund  John  Birch  the 
son,  on  trust  to  sell  the  same  and  to  pay  his  debts,  and 
subject  thereto  on  trust  for  his  children.  The  will  was 
proved  by  Edmund  John  Birch  the  son  alone,  and  the 
bill  of  Smith  v.  Birch^  was  filed,  in  18S0,  for  the  pur- 
pose of  compelling  payment  of  the  sum  of  30661. 13s.  4d. 
by  the  legal  personal  representative  of  Edmund  John 
Birch,  the  father,  and  by  Edward  Smith  ;  and  the  bill 
prayed  that  an  account  might,  if  necessary,  be  taken  of 
the  assets,  of  Edmund  John  Birdi  the  father,  possessed 
by  Edmund  John  Birch  the  son,  and,  if  necessary,  that 
the  real  estates  of  Edmund  John  Birch  the  father,  and 
the  proceeds  and  rents  and  profits  thereof,  might  be 
duly  applied  in  payment  of  the  amount  due  to  the 
Plaintiffs,  and  his  other  debts. 


The  Defendant  Edmund  John  Birch  the  son,  stated 
by  his  answer  that  a  sum  of  5000/.  was  due  on  bond 
from  the  estate  o(  Edmund  Jofin  Birch  the  father,  and  in 
the  progress  of  the  cause,  before  it  was  brought  on  to 
be  heard,  two  sums,  one  of  6501.  and  the  other  of  1500^ 
being  parts  of  the  personal  estate  of  Edwnmd  John  Birdk 
the  father,  were  brought  into  Court  under  orders  for 
that  purpose  made  on  the  20th  of  July  1S31,  and  the 
7th  of  Jkfy  1832. 


Bv  the  decree,  which  was  made  on  the  lOth  of  So* 
vewAer  1833,  after  directing  an  inquiry  whether  the 
ceshd  que  trust  assented  to  or  acquiesced  in  the  trust 
funds  remaining  in  the  hands  o(  Edatund  John  Birch  the 
soiH  il  was  declared  that  the  esUte  of  the  said  EdmMnd 
JUkn  Birch  the  fiither  was  liable  to  make  good  the  son 

of 
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oTSOeeA  13.  4i^  together  with  the  interest  due  in  re-  1840. 
spect  thereof  and  it  was  referred  to  the  Master  to  com- 
pute the  interest :  and  if  the  Defendant  Edmund  John 
Birch  should  not  admit  assets  sufficient  to  answer  the 
S066i.  ISs.  4fd.  and  interest,  it  was  ordered  that  an  ac- 
count should  be  taken  of  the  personal  estate  of  the 
fiuher  come  to  the  hands  of  the  son ;  and  in  case  the 
personal  estate  should  not  be  sufficient,  it  was  ordered 
that  the  real  estate  should  be  sold,  and  that  the  money 
arising  from  the  sale  should  be  paid  into  the  bank,  and 
all  further  directions  were  reserved. 

Whilst  the  proceedings  under  this  decree  were  pend- 
ing in  the  Master's  office,  the  bill  in  a  cause  entituled 
Eeene  t.  Birch  was  filed  (in  March  1833)  by  simple 
contract  creditors  of  Edmund  John  Birch  the  father,  for 
the  recovery  of  what  was  due  to  them  out  of  his  assets, 
and  on  the  14th  of  June  1833^  the  usual  decree  for  an 
account  and  due  application  of  the  assets  in  a  creditors' 
salt  was  pronounced,  and  under  that  decree  various 
proceedings  took  place,  and  a  debt  was  proved  by  a 
bond  creditor. 

Edmund  John  Birch  the  son  having  died,  a  bill  of 
revivor  and  supplement  was  filed,  and  on  the  14th  of 
Ame  1836,  a  decree  wsls  made  in  the  supplemental  suit ; 
the  accounts  were  directed  to  be  carried  on  against  the 
ItgBl  personal  representatives  of  Edmund  John  Birch 
the  son,  and  the  Master  was  to  be  at  liberty  to  adopt 
ray  of  the  proceedings  in  the  cause  of  Keene  v.  Birch, 
and  an  account  was  also  to  be  taken  of  the  estate  of 
Edmund  John  Birch  the  son,  possessed  by  his  repre- 
lentative. 

Tlie  Master's  report  was  dated  the  8th  of  January 
1859,  and  thereby  it  appeared  that  the  balance  due 

from 
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1840.  from  the  estate  of  Edmund  John  Birch^  on  account  of 
his  fiithdr's  personal  estate,  was  1:88/1  1^8.  9^1^  but 
that  a  claim  (not  allowed),  was  made  for  203/.  9s.  6d. 
for  sums  paid  in  satisfaction  of  simple  contract  debts; 
that  a  balance  of  SiOSk  was  due  from  the  estate  of  J&f- 
mund  John  Birch  the  son,  in  respect  of  his  receipts  and 
payments  on  account  of  the  real  estate  of  his  fiither; 
that  a  balance  of  1498/.  45.  was  due  from  the  legal 
personal  representative  of  Edmund  John  Birch  the  son^ 
on  account  of  his  personal  estate;  and  a  balance  of 
84/.  19^  9d.  from  Thomas  Birch  on  account  of  the  real 
estate  of  Edmund  John  Birch  the  son;  and  the  Master 
stated  that,  in  pursuance  of  the  decrees  in  this  cause 
and  in  Keene  v.  Birchj  the  real  estates  o(  Edmund  John 
Birch  the  &ther,  had  been  sold  for  the  several  sums 
stated  in  his  report 

In  this  state  of  things,  it  was  claimed  by  the  Plaintifls 
in  this  cause  that  the  two  sums  of  650L  and  1500L, 
which  had  been  paid  into  Court  in  this  cause,  ought 
to  be  applied  exclusively  towards  sads&ction  of  their 
demand ;  whilst  the  Plaintifis  in  Keene  v.  Birchj  who 
attended  by  their  counsel  in  the  cause  of  Smith  v.  Birch^ 
and  argued  the  point,  contended  that  these  sums  were 
general  assets  to  be  applied  towards  satisfaction  of  all 
the  debts  of  Edmund  John  Birch  the  father,  in  a  doe 
course  of  administration. 

Mr.  Beihett  and  Mr.  Goodeoe,  for  the  Pliunti£&  in 
Smith  V.  Bir^f  contended  that  the  sums  of  650ti  and 
1500/.,  being  personal  estate  and  l^al  assets,  and 
having  been  takoi  out  of  the  hands  of  the  executor  and 
brought  into  Court  at  the  instance  of  creditors  daim* 
ing  payment,  and  who  ultimately  establbhed  their  right, 
were  subject  only  to  claims  of  a  superior  degree ;  and 
farther,  that  as  the  decree  in  this  cause  had  declared  the 

liability 
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liability  of  the  estate  of  Edmund  John  Birch  the  father 
to  pay  a  Qxed  sum,  it  ought  to  be  considered  as  a  final 
decree,  giving  to  the  Plaintiffs  in  this  cause  a  priority 
over  the  Plaintifis  in  the  creditors'  suit,  who  took  only 
under  a  decree  for  accounts. 


1840. 


Mr.  Pemberton  and  Mr.  L.  Wigram^  in  the  same  in- 
terest. 

Mr.  James  RusseUj  for  the  Plaintiff  in  Keene  v.  BircJu 

Mr.  Kinderdey  and  Mr.  Prior^  for  the  executor. 

Mr.  BeiheUy  in  reply. 

The  following  authorities  were  cited  or  referred  to: — 
Setoifs  Decrees^  52. ;  Johnson  v.  Compton  (a\  Bedford 
V.  Leigh  {b\  Attoma^General  v.  Comth'waite  {c)f  Ha^ 
miitan  v.  Houghton  {d)f  Mortice  v.  Bank  of  England  {e)^ 
Perry  v.  Phelips(g\  Albis  v.  Winter  {h)j  Drewry  v. 
Thacker{i)^  Wilson  v.  Fielding  {k).  Earl  Kildare  v. 
Kent  (/),  Sawyer  v.  Mercer  (m),  Jones  v.  Bradshaw  (n). 
Lee  V.  Park  (o),  Largan  v.  Bowen  (p),  Clarke  v.  Lord 
Ormonde  (q),  Eodenhurst  v.  Tudman  (r),  Freeman  v. 
Pairlie  {s),  and  on  costs  Costerton  v.  Costerton.  (/) 


(a)  4  5^.  47. 
{b)  S  Dicit.  707. 
(«)  2  Cor,  44. 
((Q  8^li.l69. 

(e)  S  &0a».57S.;  jPor«f<9217.; 
^  P.  W.  402.  n. ;  4  5.  P.  C.  287. 
(g)  10  Vei.  34. 
(A)  5  5kiM»t.  578. 
(t)  S  jS^icmhi.  529. 
(1)  10AfcM(.426. 


(/)  2  jFVffif.  255. 
\m)  1  r.  U.  690. 
(n)  2  Freem,  153. 
(o)  1  Jrtf«F,714: 
(p)  1  Sch.  4-  Ir.  296. 
(9)  Jaccb.  124. 
(r)  TWner^JOS. 
(«)  3  JIfirr.  29. 
(/)  9  Keen^  774. 
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1 840.  ^^  Master  of  the  Rolls. 

From  the  course  of  proceeding  and  from  the  bill  and 
decree  it  appears  that  the  object  of  the  Plainti£&  in  this 
cause  was  to  establish  their  demand  against^  and  obtain 
payment  from,  EdxDord  Smith  and  the  assets  of  Edmund 
John  Birch,  the  father. 

At  the  time  of  the  hearing,  the  demand  against  Ed^ 
ward  Smith  was  not  established;  but  the  Plaintifi 
succeeded  in  obtaining  a  declaration  that  the  estate  of 
Edmund  John  Birch  the  father  was  liable  to  the  pay- 
ment of  the  sum  of  30662. 135.  ^^  which  he  had  agreed 
to  pay,  and  they  had  agreed  to  accept,  as  their  share  of 
the  estate  of  Pcgg*  The  sum  had  been  agreed  upon, 
and  the  computation  of  interest  was  all  that  was  wanted 
to  ascertain  the  exact  amount  for  which  the  estate  of 
Birch  was  liable,  and  this  was  directed  by  the  decree; 
but  the  decree  was  so  fiur  firom  being  final,  that  inquiries 
were  thereby  directed  for  the  purpose  of  enabling  the 
Court  to  determine  whether  Edward  Smiti  was  not 
liable  with  the  estate  of  Edmund  Jokn  Birch  the  fkllier, 
to  pay  the  claim ;  and  in  the  event  of  the  Defendant  not 
admitting  assets,  an  account  was  directed  of  the  personal 
estate ;  and  if  that  should  prore  deficient,  an  account 
and  sale  of  the  real  estate  was  directed. 

No  doubt  the  accounts  and  sale  were  obtained  by 
the  Piainti^  and  were  directed  for  the  purpose  of  as- 
certaining and  realising  assets  wherewith  to  pay  the 
Piainti&*  demand;  and  they  contend  that  the  chjoet 
was  to  obtain  payment  of  theur  demand  in  preference  to 
all  others;  bat  on  thb  sutyect  the  decree  b  silent  — 
nothing  is  said  of  the  application  of  the  assets,  except 
that  the  money  arising  fitNn  tfaesakofthe  rod  estate  is 
to  be  brought  into  Court,  and  to  be  sulyect  to  the  far- 

ther 
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tber  order  of  the  Court.  I  am  of  opinion  that  this 
decree  is  not  to  be  considered  as  a  final  decree,  giving 
to  the  Plaintiffs  in  this  cause  i^n  exclusive  right  to  any 
part  of  the  assets.  The  Court  must,  no  doubt,  have 
contemplated  an  application  of  the  assets  in  a  due  and 
1^1  course  of  administration,  and  no  directions  being 
contained  in  the  decree,  it  is  necessary  to  recur  to  the 
nature  of  the  suit,  and  the  rights  of  the  parties  inde- 
pendently of  the  decree ;  and  it  appears  that  the  prayer 
of  the  bill  does  not  seek  for  any  priority  over  other 
claimants  in  the  distribution  of  assets :  it  asks  for  pay- 
ment of  the  demand,  and,  if  necessary,  for  an  account 
of  the  personal  estate ;  and,  if  necessary,  that  the  real 
estates,  and  the  proceeds  and  rents  and  profits  thereof, 
might  be  duly  applied  in  payment  of  the  amount  due  to 
the  Plaintiffs,  and  the  other  debts  of  the  testator ;  so 
that  the  form  of  the  suit  is  such,  that  the  Court  is  asked 
to  apply  the  assets  in  payment  of  vrhat  is  due  to  others 
as  well  as  to  the  Plaintiffs ;  and  then  comes  the  ques- 
tion, whether  the  Plaintiffs,  having  in  this  suit  and  with 
notice  of  a  bond  debt  obtained  payment  into  Court  of 
parts  of  the  personal  estate,  are  entitled  to  have  those 
parts  applied  exclusively  for  their  benefit;  and  as  to 
this,  there  n^ay  be  cases  in  which  the  Plaintiff  suing  for 
himself  alone,  and  getting  into  Court  sums  of  money 
apon  which  no  other  person  can  have  any  claim,  may 
be  entitled  to  consider  what  is  so  brought  as  applicable 
exclusively  to  the  satisfaction  of  his  claim ;  but  I  think 
that  payment  into  Court  of  assets,  which,  in  the  result 
of  the  proceedings,  may  be  applicable  to  the  payment 
of  the  Plaintiff  and  other  persons,  cannot  be  considered 
as  an  appropriation,  or  as  giving  an  exclusive  right  to 
the  Plaintiff  in  priority  to  claims  of  higher  or  even 
of  equal  rank ;  I  am,  therefore,  of  opinion  that  in  this 
case  the  Plaintiffs  are  not  entitled  to  have  the  sum  in 
Court  applied  exclusively  to  their  own  benefit. 
VouIII.  C  I  think. 
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1840.  I  think,  however,  that  the  costs  of  this  cause  may 

properly  be  paid  out  of  the  fund  brought  into  Court; 
and  it  appears  to  me  that  the  remainder  of  the  fund 
ought  to  be  subject  to  the  decree  which  may  b^  made 
in  Keene  v.  Birch,  in  which  suit  the  Plaintifi  in  this 
cause  ought  to  apply  for  such  benefit  as  they  may  be 
entitled  to  in  competition  with  other  creditors. 


Order  the  taxation  and  payment  of  the  costs,  and 
declare  that  the  residue  of  the  fund  is  to  be  considered 
as  assets  to  be  applied,  ui  a  due  course  of  administra- 
tion, for  payment  of  the  debts  of  Edmund  John  Birdu 


Jtt^sa 


WORMALD  V.  DE  LISLE. 


Genermlde-      rhiHIS  biD,  which  was  filed  by  the  assignees  of  a 
lowed  to  a  bankrupt,  allied  that,  previous  to  the  bankruptcy, 

bill  on  ^«        «  certain  dealings  and  transactions  took  place  betweoi 
ground  of  the  ^  *^ 

vaj^Dessand  the  bankrupt  and  Defendant,'*  and  that,  by  virtue  of 
Its  tfntmfntr.  **  ^^^i^  t^reetnaUs  for  leases,  the  bankrupt  was  pos- 
sessed of  leasehold  houses  which  the  bill  specified ;  that 
in  the  course  of  such  transactions,  the  Defendant  firom 
time  to  time  made  ^  certain  loans  "  to  the  bankrupt ;  and 
the  bankrupt,  ^  as  it  was  allied  by  the  Defendant,** 
made  ^some  lease  ^  or  assignment  of  the  property  to  the 
Defendant  of  the  kasdiold  premises,  but  that  the  Plain- 
tifl&  were  unable  todiscover«  save  as  thereinafter  mention- 
ed, on  what  terms,  and  that  the  Defendant  had  entered 
into  the  receipt  of  the  rents;  that  the  Ptaintife  were 
unable  to  discover  with  su£Ekient  certaintv  the  amount 
of  the  loans  made,  but  the  Defendant  pretended  he  had 
bought  the  premises  under  an  agreement,  to  grant  die 

bankrupt 


Di  LisLs. 


CASES  IN  CHANCERY.  19 

baDkrapt  an  underlease  at  such  a  rent  as  should  pay  the        1840. 
Defendant  8  per  cent,  on  the  amount  paid  by  him,  but     \Vobmald 
at  other  times  the  Defendant  disputed  the  agreement ;      ^    v, 
that  the  amount  received  by  the  Defendant  for  rent 
greatly  exceeded  8  per  cent ;  the  bill  prayed  a  discovery, 
and  that  the  rights  of  the  Plaintifl&  might  be  ascertained 
and  declared:  —  for  an  account  of  the  dealings   and 
transactions  between  the  Plaintifis  and  the  Defendant : 
fiir  a  declaration  that  any  assignment  of  the  premises 
might  stand  as  a  security  for  legal  advances,  and  that 
the  Plaintifl&  might  be  let  in  to  redeem,  with  an  al- 
ternative prayer,  that  if  it  should  appear  that  the  pre- 
mises were  demised  to  the  Defendant  on  the  terms  of 
his  granting  an  underlease,  then  that  it  might  be  de- 
creed. 

To  this  bill  the  Defendant  filed  a  general  demurrer 
for  want  of  equity,  on  the  ground  that  the  Plaintifis  had 
not  by  the  bill  stated  any  certain  case  upon  which  a 
court  of  equity  would  grant  any  relief. 

Mr.  HalUUj  in  the  absence  of  Mr.  Pembertonj  in  sup- 
port of  the  demurrer. 

Mr.  KindersUy  and  Mr.  Rogers^  contrd. 

The  Master  of  the  Rolls  intimated,  that  he  did  not 
see  how  a  bill,  the  statements  of  which  were  so  vague 
and  uncertain,  could  be  supported.  The  demurrer 
was  allowed. 


See  1  BeavoHg  896.  note;  Edwards  v.  Edwards,  Jac,5S$,;  and 
FSai  T.  FiM,  S  Anst.  545. 
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1840. 


Jufy  5. 


PAGE  V.  WAY. 


Settlement  of 
husband's  es- 


T>  Y  the  settlement  made  on  the  marriage  of  Mr.  Janes 
meonhis^  with  his  wife,  a  part  of  his  freehold  and  personal  pro- 

marriage,  in  perty  was  conveyed  to  trustees  upon  trust  to  receive  the 
trust  to  pay       ^      ^  ^  r 

the  rents,  &c.,  rents  and  profits,  **  and  pay  and  apply  the  same  when 
th""nwdnh  received,  unto  or  for  the  maintenance  and  support  of 
tenance  and  the  said  F.  JoneSf  his  wife  and  children,  (if  any) ;  or 
husKnd^wif^  otherwise,  if  they  should  so  think  proper,  permit  the 
and  children,  same  rents,  &c  to  be  received  by  the  said  F.Jones 
if  the  truste<»   during  the  term  of  his  natural  life ;  but  so  nevertheless, 

should  think     ^jj^^  jjg  should  not  have  anv  power  to  assicm,  mortgage, 

proper  to  per-  "  *^  .  .  ,  • 

mit  the  same    or  charge  the  same,  or  to  anticipate  the  growmg  pay- 

i?*hT**^*^  ments   thereof;"  and   after   his  decease,  to  apply  the 

hand  during  rents,  &c.  towards  the  maintenance  of  the  wife  and 

out^^cr^  children  (if  any),  or,  if  the  trustees  thought  proper,  to 

charge,  &c."  pay  them  to  the  wife  for  life  without  power  of  antici- 

niptcyofthe  Potion,  with  remainder  to  the  children,  and  in  default 

husband.  ^  the  husband  absolutely. 

Held,  that  a  -^ 

trust  hmd 

been  created  'Mr.  Jones  became  a  bankrupt  in  18S7,  and  his  as- 

tenince  and  signees  by  this  suit  claimed  the  whole  income  of  the 
support  of  the  trust  property-.     There  was  no  issue  of  the  marriaire. 

wife  and  chil-  r     r      j  -s 

dren  out  of 

the  property  Mr.  G.  Richards  and  Mr.  Moultrie^  for  the  Plaintiffs, 

bi^imnd^s^rife.  <^i^^^ii^^  ^^^^  '^^  effect,  a  life  interest  had  been  given 

to  the  husband,  which  passed  to  his  assignees. 

Bobinsoti  V.  Ticieil{a\  Hammond  v.  Xeame{b)j  Berle^ 

ley  V.  S;rinbum  (c),  Sobinson  v.  JVaddeiax.  (rf),  and  see 

JRippon  V.  Norton,  {e) 

Mr. 

(«)  8  Fet,  US.  {d)  8  Sis.  154. 

(A)  I  Smmm.35,  {e)  3  Btmrmm^  63. 

{c)  G^Sta.  615. 
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Mr.  KindersUy  and  Mr.  Keene^  for  the  wife ;  and  Mr*        1 840. 
Piggoit  for  the  trustees,  were  not  heard  by 

TTte  Master  of  the  Rolls,  who  said :  there  can  be 
DO  doubt  of  the  intention  of  this  settlement,  that  the 
wife  should  be  supported  out  of  the  property.  The 
words  themselTes  admit  of  no  reasonable  doubt,  for  the 
trustees  are  to  receive  and  apply  the  income  **  unto  and 
for  the  maintenance  and  support  of  Jones^  his  wife  and 
children  (if  any),  or  otherwise,  if  they  think  proper, 
permit  the  same  rents,  &c.  to  be  received  by  Jones 
during  the  term  of  his  natural  life.*' 

■ 

I  am  of  opinion,  that  so  long  as  the  wife  and  children 
were  maintained  by  Jones^  the  trustees  had  a  discretion 
to  give  him  the  whole  income,  but  that  it  was  their  duty 
to  see  that  the  wife  and  children  were  maintained.  The 
assignees  take  every  thing  subject  to  what  is  proper  to 
be  allowed  for  the  maintenance  of  the  wife  and  children, 
and  it  must  be  referred  to  the  Master  to  settle  a  proper 
allowance. 
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1840. 


Feb.  17. 20.  HELLISH  V.  BROOKS. 

Jvly  8. 


Turnpike  tolls    W%Y  the  Great  Grtmsby  road  act,  passed  m  fifth  year 

are  not  within     W%      .  __.        _  .      mi  .    i      ■ 

the  Statute  of  "^^  of  King  George  the  Third,  the  trustees  were  em- 

Limitation^  of  powered  to  borrow  money  at  legal  interest  on  the  credit 
c.  S7.,  and  of  the  tolls,  and  to  mortgage  or  assign  over  the  tolls  as 
mor^ethan^fx  security  for  the  sums  so  borrowed  and  the  interest 
years  arrears  thereof.  On  the  28th  of  June  1782,  Joseph  Mellish, 
be  recovered  having  lent  to  the  trustees  600/.,  they  by  deed  trans- 
on  a  mortgage  ferred  and  assigned  to  him  such  share  and  proportion 
tolls,  notwith-  of  all  and  every  the  tolls  granted  by  the  act,  as  the 
fbmlwo^^  sum  of  600/.  did  and  should  bear  to  the  whole  principal 
secQonof  that  money  advanced,  and  then  remaining  due  on  the  credit 

The  trustees  ^^  *^®  ^^^^  ^7  virtue  of  the  act,  to  hold  to  MeUish  for 

of  a  turnpike  the  remainder  of  the  twenty-one  years  granted  by  the 

a  sum  of  ACt,  and  all  such  other  time  as  the  tolls  could  be  col- 

money  from  lected,  with  a  proviso  for  making  the  appointment  void 

security  of  the  on  payment  of  the  600/.  and  interest, 
tolls,  and  they 
assigned  to 

him  such  pro-  The  provisions  of  the  act  were  continued  or  enlarged 
tolls'as  the  *  '^y  subsequent  acts ;  and  by  an  act  passed  in  the  ninth 
sum  advanced  year  of  King  George  the  Fourth  {c.  68.),  the  new  term 
whole  princi-    ^"^  ^^  ^^^'^  thereby  granted  were  made  liable  to  the 

pal  money  ad-  payment  of  all  monies  theretofore  borrowed,  and  then 

vanced  on  the   \  "^  . 

credit  of  the     due  and  owing  on   the  credit,  or   on   account  of  the 

tht  the  other  ^^^^^^  ^^^  ^^^  *'l  interest   due   and  to  grow  due 

mortgagees  of  thereon, 
the  tolls  were 
necessary  par- 
ties to  a  suit,         For  many  years  after  the  date  of  the  security,  sums 

against  the       of  money,  occasionally  less   than   the   amount  of  the 

trustees,  to       leoral  interest,  were  paid  to  Joseph  Mellish  in  his  life- 

obtam  pay-  °  .  . 

mentofarrears  time,  and  after  his  death  to  his  representatives,  the  last 

ofthl'^toHs  to'  of  which  payments  took  place  in  October  1801.  The 
be  received.  trustees. 
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trustees^  however,  had  sabsequent,  and  down  to  the  1840. 
year  1834,  continued  to  make  general  orders  on  the 
treasurer  for  payment  of  the  interest  due  to  the  several 
mortgagees  of  the  tolls  in  the  list,  of  whom  the  PlaintiflP 
who  represented  the  original  mortgagee  Mr.  Melliskj 
was  included ;  the  portion  belonging  to  the  Plaintiff  had 
never  been  received  by  him,  but  had  remained  in  the 
hands  of  the  treasurer  and  had  been  misapplied  by  him. 

In  April  1882,  the  clerk  to  the  commissioners  wrote 
to  the  Plaintiff  stating,  that  much  uncertainty  having 
crept  into  their  affiurs,  as  to  the  persons  legally  entitled 
to  the  mortgage  securities,  and  the  Plaintiff  appearing 
in  the  books  to  be  a  claimant,  he  was  directed  to  request 
him  to  produce  the  securities,  as  the  trustees  hoped  to 
make  a  further  reduction  of  the  principal  monies. 

This  letter  gave  rise  to  a  discussion  between  the 
Plaintiff  and  the  commissioners,  as  to  the  amount 
legally  due  to  the  Plaintifl^  the  former  contending  that 
he  was  entitled  to  the  whole  arrears  of  interest,  and  the 
latter  insisting  that  the  Plaintiff  was  entitled  to  the  prin- 
cipal and  to  interest  from  1834  only,  which  amounted 
to  2102.  This  latter  sum  they  tendered  previous  to  the 
institution  of  the  suit. 

The  Plaintiff  filed  this  bill  in  1836,  against  the 
trustee  of  the  act  alone  for  payment  of  the  whole  arrears 
of  interest  out  of  the  monies  received,  or  to  be  received 
under  the  acts  of  parliament,  and  for  a  receiver. 

The  Defendant  did  not  object  to  pay  the  2\0L 
already  tendered  for  interest,  which  they  alleged  would 
place  ihe  Plaintiff  in  the  same  situation,  and  on  the 
same  terms  and  footing  as  the  other  mortgajgees  of  the 
tolls,  but  insisted  that  the  other  monies,  hi^ving  been 

C  4  left 
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1840.  left  in  the  hands  of  the  treasurer,  and  appropriated 
to  the  payment  of  the  Plaintiff,  the  Defendants  were 
not  now  bound  again  to  pay  the  same ;  they  objected 
that  the  Plaintiff,  by  his  laches,  had  deprived  himself 
of  his  remedy,  and  insisted  on  the  benefit  of  the 
Statute  of  Limitations.  The  first  objection  was,  how* 
ever,  abandoned  at  the  hearing. 

Mr.  Pemberton  and  Mr.  JLoftus  Latondesj  for  the 
Plainti£^'  contended  that  the  Satute  of  Limitations,  S  & 
4  W.  4.  c.  27*  did  not  apply  to  turnpike  tolls ;  that  al- 
though the  forty-second  section  enacted  that  no  arrears 
of  interest  in  respect  of  any  sum  charged  upon  any  land 
or  rent  should  be  recovered  by  suit,  but  within  six 
years  after  the  same  should  become  due,  yet  by  the  first 
section  of  the  act,  the  meaning  of  the  word  hmd  was 
limited  ^'  to  all  manors,  messuages,  and  all  other  corpo- 
real hereditaments  whatsoever,  and  also  to  tithes  (other 
than  tithes  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole),  and  also  to  any  share,  estate,  or  in- 
terest in  them  ;'*  that  consequently  tolls  which  were  in- 
corporeal hereditaments  were  not  included  in  the  act, 
and  that  the  secnri^  being  by  deed  was  not  barred  by 
ihiscHr  anv  other  statute.  The  onlv  other  wav  of  bar- 
ring  the  demand  would  be  by  presumption,  but  here 
the  amount  was  admitted  to  be  due ;  tbev  cited  Doe 
T.  Booik  (a\  Fahtide  v.  GUbert  (&),  DmardUe  v.  Ask- 
brooke  (r),  Knapp  v.  ITiOiawis.  ^d) 

Mr.  C  P.  Cooper  and  Mr.  Dixtm,  cantroj  contended 
dial  the  Plaintiff  ought  to  have  proceeded  at  law  onder 
die  Geoeral  Turnpike  Ad,  3  G.  4.  c.  126.  ss.  47,  4S, 
49l  That  the  recent  &atute  of  Limitations  included 
■tteiest  doe  oo  land;  that  turnpike   roads  ware    in- 

duded 
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duded  in  that  term,  and  turnpike  tolls  bad  always  been        1840. 
held  to  be  an  interest  in  land  under  the  Mortmain  act.  - 
That  the  claimi  therefore  was  barred,  or  at  least  pay- 
ment ought  to  be  now  presumed.      Bridges  v.  Mit* 
dell  {a) J  Foster  v.  Hodgson  (i),  Christophers  v.  Sparke  (r). 

That  as  the  Plaintiff  was  only  to  take  the  tolls  pari 
passu  with  the  other  mortgagees  of  the  tolls,  they  were 
necessary  parties,  and  not  being  before  the  court,  the 
suit  was  defective  and  could  not  proceed. 

Mr.  Im  Lowndes  in  reply. 


The  Master  of  the  Rolls.  -^"'^  *• 

This  bill  is  filed  by  the  legal  personal  representatives 
of  Joseph  MeUish  deceased,  to  recover  what  is  alleged  to 
be  due  for  principal  and  interest  on  a  turnpike  road 
security  for  the  sum  of  600^  which  was  lent  in  the 
year  1782.  The  trustees  of  the  road,  admitting  the 
principal  and  some  interest  to  be  due,  in  the  month  of 
November  18S4,  paid  off  the  sum  of  150/.  part  of  the 
principal,  and  tendered  payment  of  210/.  in  satisfaction 
of  the  arrears  of  interest  then  due;  the  Plaintiff,  alleg- 
ing that  more  than  that  sum  was  due  for  interest,  refused 
to  accept  it  in  satisfaction,  and,  in  February  1836,  filed 
the  present  bill. 

The  Defendant  does  not  by  his  answer  deny  the 
Plaintiff's  right  to  receive  the  remainder  of  his  prin- 
cipal money,  and  he  again  offers  to  pay  the  sum  of 
210/.  before  tendered,  for  interest,  but  he  insists  that 
the  Plaintiff  is  entitled  to  no  more,  on  the  ground  as 
stated  in  the  answer,  that  on  payment  of  that  sum  the 
Plaintiff  would  be  placed  on  the  same  terms  and  footing 

as 

(«)  J?ttfi^.  217.  (c)  2  Jac.  4r  W,  225. 

{f)  l9Ke#.  180. 
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as  the  other  persons  who  haye  adTsnced  money  on  the 
security  of  the  same  tolls ;  and  he  also  insists  on  the 
benefit  of  the  Statute  of  Limitations,  and  that  therdiyt 
and  by  his  own  laches,  the  Plainti£P  is  barred  from  pro- 
secuting any  claim  for  a  greater  amount  of  interest  than 
has  been  tendered  to  him. 


These  being  the  defences  in  the  answer,  the  Defend- 
ant has  by  his  counsel  at  the  bar  insisted,  that  having 
regard  to  the  nature  of  the  security,  the  Plainti£Fis  not 
entitled  to  any  relief  in  equity,  or  at  least  to  any  such 
relief  as  is  sought  by  this  bill,  in  the  absence  of  all 
other  parties  having  claims  upon  the  tolls. 

It  would  seem,  that  for  many  years  after  the  date  of 
the  security,  sums  of  money,  occasionally  less  than  the 
amount  of  l^al  interest,  were  paid  to  Joseph  MeUisk  in 
his  lifetime,  and  after  his  death  to  his  representatiyest 
but  for  a  considerable  time  before  the  month  of  2^pri/ 
1882,  no  payment  had  been  made;  and  there  bein^  as 
was  alleged,  much  uncertainty  in  the  affairs  of  the  tmst, 
the  trustees  called  on  the  Plaintiff  to  produce  the  securi- 
ties he  held.  This  communication  gave  occasion  to  the 
discussion  which  ultimately  led  to  this  suit,  the  Haintiff 
insisting  that  he  is  entitled  to  all  the  arrears  d  interest 
which  have  accrued  due  and  remain  unpaid  (x  any 
time,  however  remote,  and  the  trustees  insisting  that 
the  Plaintiff  vras  not  entided  to  ask  for  more  than  the 
other  mortgagees  had  received,  or  for  a  greater  arrear 
than  was  tendered  to  him. 


In  the  correspondence  between  the  parties,  it  seeiiis» 
to  have  been  considered  by  the  trustees,  that  their 
orders  upon  their  treasurer  to  pay  what  was  due  to  the 
mortgagees  ought  to  be  deemed  an  appropriatkMi  bind- 
ii^  upon  the  mortgagees,  but  in  the  argument  it  was 
propedy  admitird  that  this  could  not  be  CTStainedt  and 

that 
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that  in  fiu:t  the  interett  had  not  been  fhlly  paid,  and 
the  defence  was  rested  upon  the  form  of  the  suit  and 
upon  the  Statute  of  Limitations*  (a) 

As  to  the  form  of  the  suit,  it  is  to  be  observed,  that 
the  tolls  which  are  collected  under  the  acts,  are  the 
secnri^  to  which  the  PlamtifF  and  all  other  persons 
who  have  lent  money  on  the  credit  of  the  acts  are 
entitled ;  that  the  Plainti£P  is  one  of  several,  and  is 
entitled  to  the  benefit  of  only  a  share  of  the  tolls, 
namely,  a  share  bearing  such  proportion  to  the  whole 
as  the  amount  due  to  him  bears  to  the  aggregate 
amount  of  all  the  other  sums  borrowed  on  the  credit  of 
the  tolls^  and  the  question  is,  whether  the  Plaintifi^,  in 
the  absence  of  the  other  mortgagees,  can  sue  alone  for 
his  share.  He  asks  to  be  paid  what  is  due  to  him  out 
of  the  monies  received  or  to  be  received  under  the 
acts  of  parliament,  and  that  a  receiver  of  the  same  may 
be  appointed ;  but  the  other  mortgagees  are  interested 
in  those  monies,  and  the  Plaintiff  cannot  be  paid  in  full 
without  diminishing  the  fund  out  of  which  they  are 
entitled  to  be  paid,  and  under  these  circumstances,  I 
am  of  opinion,  that  in  this  form  of  suit  the  Plaintiff  is 
Dot  entitled  to  the  general  relief  which  he  prays,  or  to 
more  than  the  Defendants  have  by  their  answer  offered 
to  give  him;  the  objection,  however,  is  such  that  it 
might  have  been  taken  by  demurrer,  and  it  does  in  fact 
amount  to  little  more  than  an  objection  for  want  of 
parties ;  and  under  the  circumstances  I  have  thought  it 
right  to  consider  whether  the  Plaintiff's  claim  to  more 
than  six  years'  arrear  of  interest  is  barred  by  the  statute 
of  limitations. 


1840. 


The  Plaintiff  holds  as  a  security  for  the  sum  due  to 
him  a  share  of  the  tolls  of  a  turnpike  road,  and  the 

(question 

{a)  S&4W.4.  c.*27. 
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question  is,  whether  such  tolls  can  come  within  the 
meaning  of  the  word  land  as  defined  by  the  act  of 
S  &  4  fFI  4.  C.27.;  if  they  do,  then  the  security  of  the 
Plaintifl^  and  the  money  due  thereon,  are  within  the  pro* 
visions  of  the  fortieth  and  forty-second  clauses  of  the  act, 
and  the  Plaintiff  is  only  entitled  to  recover  arrears  of 
interest  for  six  years ;  but  if  such  tolls  do  not  fall  within 
the  meaning  of  the  word  land  as  defined  in  the  statute, 
the  PUintiff  may  recover  what  is  due,  notwithstanding 
the  length  of  time  which  has  elapsed. 


Now  by  the  first  section  of  the  act,  it  is  directed  that 
the  word  land  shall  extend  to  manors,  messuages,  and 
all  other  corporeal  hereditaments  whatsoever,  and  also 
to  tithes  (other  than  tiihes  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole) ;  and  also  to  any  share, 
estate,  or  interest  in  them  or  any  of  them ;  and  it  does 
not  appear  to  me  that  the  word  land,  either  in  its  usual 
and  proper  meaning  independently  of  the  act,  or  ac- 
cording  to  the  extended  meaning  directed  by  the  act, 
can  be  held  to  mean  the  tolls  payable  for  the  use  made 
of  a  turnpike  road ;  and  I  therefore  conceive  that  the 
Plaintiff's  demand  is  not  barred  by  the  statute. 

The  case,  therefore,  appears  to  me  to  be  in  this  sita- 
ation,  that  the  Plaintiff  has  asked  and  may  be  entitled  to 
more  than  can  be  given  to  him  in  the  present  state  of  the 
record ;  but  the  Defendant  in  his  answer  states  that  the 
Plaintiff  has  been  tendered  the  whole  amount  of  interest 
now  due  to  him  as  mortgagee ;  and  that  the  Defendant 
is  willing^  and  offers  to  pay  him  the  sum  so  tendered, 
llie  sum  thus  referred  to  is  210/^  being  much  less  than 
the  Plaintiff  claims. 


Under  these  circumstances  and  upon  this  admission, 
I  think  that  the  Plaintiff  is  entitled  to  a  decree  for  pay- 
ment 
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ment  of  the  21  Ol,  as  for  the  arrears  of  interest  dae  on        1840. 

the  24th  oiNaoeniber  18S4,  but  on  the  present  state  of     VJ^T^^ 

the  record  nothing  more  can  be  done.  v. 

Broocs. 

The  Plaintiff  may  take  a  decree  for  210/.  without 
costs,  or  have  his  bill  dismissed  with  costs,  without  pre* 
judice  to  his  filing  a  new  bill,  (a) 

(a)  The  Plaintiff  elected  to  take  the  limited  decree. 


The  ATTORNEY-GENERAL  r.  The  COOPERS'       May  7. 

g^  June  18. 

Company. 

rpiHIS  was  an   information  filed  by  the  Attorney-  Whcreates- 

-■•    Greneral  upon  the  certificate  of  the  charity  com-  dedarw^an^ 

missioners,  and  it  prayed  a  declaration  that  the  property  intention  of 

^  ^    ^  *^    r      J   devoting  the 

mentioned  ^rhole  income 
of  a  property 
to  charitable  purposes,  then,  although  he  does  not,  in  specifically  directing  tne  ap* 
plication  of  portions  of  it,  exhaust  the  whole  income,  still  the  general  intention  that 
the  whole  shall  be  applied  to  charitable  purposes  will  prevail ;  and  on  the  other  hand, 
although  he  does  not  make  any  such  general  declaration  of  devoting  the  whole  to 
charity,  but  gives  each  and  every  portion  of  the  whole  income  at  the  time  to  some 
charitable  purpose,  and  by  that  means  exhausts  the  whole,  then,  if  the  income 
should  afterwards  increase,  the  increase  will  also  be  applicable  to  the  charitable 
purposes. 

A  testator  devised  a  house  to  the  Coopers*  Company,  upon  condition,  and  to  the 
use,  intent,  and  purposes  of  maintaining,  augmenting,  and  supporting  a  school  at  R., 
lately  erected,  and  the  same  rent  which  he  represented  to  be  1  i/.,  should  be  be- 
stowed in  manner  following.  He  then  gave  different  sums  to  different  objects, 
amounting  in  the  whole  to  8/.,  and  amongst  them  5i.  to  the  Coopers'  Company, 
and  then  gave  3/.,  which  he  represented  as  that  which  remained  ungiven,  to  the 
Coopers'  Company,  to  put  in  their  common  box,  towards  the  repair  of  the  house 
when  need  be ;  and  it  the  house  should  fall  into  decay  by  sudden  misfortune, 
whereby  no  rent  should  be  made,  then  the  legacies  to  stay  until  it  bhould  be  mnde 
tenantable,  which  he  trusted  the  company  would  do  within  two  years,  and  when 
tenantable,  the  company  to  go  on  with  his  will,  *'  to  avoid  the  penalty  and  danger 
which  followeth."  He  then  gave  the  house  over  beneficially  to  the  Grocers*  Com- 
pany if  the  Coopers'  did  not  bestow  the  a/,  as  he  willed  them  to  do.  The  rents 
increased  to  ISL 

Held,  that  all  the  obiects  of  the  testator's  bounty  were  entitled  to  participate  in 
the  increased  rents,  andi  that  the  Coopers'  Company  took  the  three  elevenths  bene- 
ficially, subject  to  the  repairs. 
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mentioned  in  the  information  was  held  by  the  Coopers' 
Company  for  charitable  purposes  only,  and  not  for  their 
own  use  and.  benefit,  and  that  the  whole  of  the  rents 
ought  to  be  applied  to  the  several  charitable  purposes 
in  the  will  of  the  testator  directed,  and  to  the  repair  of 
the  said  premises,  and  for  an  account  of  the  rents  and  a 
scheme  for  the  future  regulation  of  the  charity. 


The  testator  Henry  Cloker  by  his  will,  dated  in  1578, 
gave  the  whole  rents  of  his  house  called  the  Ship  to  his 
wife  for  life,  and  proceeded  in  these  terms ;  and  *^  after 
her  decease,  then  I  will  the  said  houses  unto  the  master 
wardens  of  the  company  of  the  Coopers^  and  they  to  put 
it  to  the  same  use  as  hereafter  foUoweth ;  that  b,  I  will 
the  said  houses  called  the  iSb]p,  wherein  now  dwelleth 
Bobert  Wythens  and   Godfi-ey  Wilson  unto  the  master 
wardens  of  the  Company  of  Coopers,  after  the  decease  of 
my  wife,  upon  this  condition,  and  to  this  use,  intent,  and 
purpose,  that  is  to  the  maintenance,  augmentation,  and 
upholding  of  the  school-house  of  Batcliffj  late  erected 
by  Nicholas  Gibson^  grocer,  and  the  same  rent  of  the 
aforesaid  houses  called  the  Shipj  which  is  now  rented 
at  1 12.  by  the  year,  the  which  money  and  rent  my  mind 
and  will  is,  now  as  then  and  then  as  now,  shall  be  be- 
stowed in  manner  and  form  following ;"  he  then  pro- 
ceeded to  give  8/.  out  of  the  1 R  in  small  sums  and  in 
different  ways,  and  amongst  them  5s.  yearly  out  of  the 
rents  to  the  master  wardens  of  the  Cooper^  Company,  to 
be  equally  divided  among  them ;  he  afterwards  recapitu- 
lated the  preceding  gifts  in  the  following  terms :  **  The 
sum  of  all  the  money  which  I  do  will  yearly  to  be 
given  by  the  master  wardens  of  the  Company  of  Coopers 
out  of  the  rent  that  cometh  out  of  the  houses  called  the 
Ship  aforesaid,  that  is  to  the  schoolmaster  of  Batcli/f 
8/.  6s.  Sd.     To  the  usher  1/.  ISs.  4^.,  to  the  master  war-, 
dens  of  the  Company  of  Grocers  405.,  for  a  sermon  Ss.^ 

to 
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to  the  parson  at  St.  MichaeTs  I2d.j  to  the  church- 
wardens 2s.,  to  the  clerk  and  beadle  of  the  Grocers  2i^ 
to  the  clerk  and  beadle  of  the  Coopers  25. ;  to  a  car- 
penter  appointed  by  the  master  wardens  of  the  Grocers 
St.,  and.  to  the  master  wardens  of  the  Coopers  Ss.  The 
som  of  all  is  8/.,  so  that  there  remain  ungiven  of  the  whole 
r^t  of  the  same  houses  SL  The  which  H.  I  give  unto 
the  master  wardens  of  the  Company  of  Coopers  to  put 
into  their  common  box  of  the  said  company  towards  the 
reparations  of  the  aforesaid  houses  when  need  shall  be, 
and  furth^  my  very  mind  and  will  is,  as  now  as  then 
and  then  as  now,  that  if  the  said  houses  given  to  the 
master  wardens  of  the  Company  of  Coopers  shall  so  far 
fidl  into  decay  by  sudden  misfortune  (as  God  defend), 
whereby  no  rent  may  be  made  of  them  to  perform  my 
legacies  by  them  to  be  done,  then  my  very  will  and 
mind  is,  now  as  then  and  then  as  now,  that  the  legacies 
when  such  chance  shall  fall  (as  God  defend),  shall  stay 
until  such  time  as  they  may  be  made  tenantable,  which 
I  trust  they  will  do  with  speed  at  the  furthest  within 
two  years  and  no  further  prolonged,  then  the  said  hous- 
ing being  made  tenantable,  my  very  will  and  mind  is, 
that  the  master  wardens  of  the  Company  of  Coopers 
shall  go  forward  with  this  my  will  as  I  first  made  and 
set  order  in  the  same  as  my  sure  trust  is  in  them,  as 
they  will  avoid  the  darker  and  penaltjf  that  foUoweth ; 
that  is  my  mind  and  will  is,  as  now  as  then  and  then  as 
now,  that  if  the  master  wardens  of  the  Company  of 
Coopers  do  not  bestow  the  8/.  in  manner  and  form,  in 
part  or  in  all,  as  I  willed  them  to  do  in  this  my  will, 
and  suffereth  and  neglecteth  my  legacies  to  be  done  in 
part,  or  in  all  by  the  space  of  one  whole  year  after  the 
first  view  and  warning  given  unto  them  to  be  done,  and 
leaveth  it  undone  and  no  reasonable  cause  to  the  con- 
trary, that  then  my  very  will  and  mind  b,  as  now  as 

then 
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then  and  then  as  now,  that  the  master  wardens  of  the 
Company  of  Grocers  shall  enter  upon  said  houses  and 
ground  called  the  S/iip;  and  they  to  repulse  and  put 
out  forth  the  master  wardens  of  the  Company  of  Coopers 
for  ever;  and  the  master  wardens  of. the  company  of 
Grocers  to  enjoy  tbepi,  and  have  them  for  ever,  and 
do  with  it  as  shall  seem  good  to  them,  and  to  do  and 
use  them  as  they  do  with  any  lands  belonging  unto 
them." 


The  rents  of  the  property  had  increased  and  now 
amounted  to  751.  a  year,  and  the  questions  were  first, 
whether  after  paying  the  specific  sums  given  to  the  other 
charitable  objects  to  the  extent  of  8/.  a  year,  the  com- 
pany were  or  not  entitled  to  the  surplus  beneficially ;  and 
secondly,  whether  after  providing  for  the  repairs,  the 
company  were  entitled  beneficially  to  the  surplus  or  took 
it  subject  to  the  charitable  trusts. 

Mr.  Pemberton  and  Mr.  Blunts  in  support  of  the  in- 
formation, contended  that  the  intention  of  the  testator 
was  to  devote  the  whole  income  to  charity,  and  conse* 
quently  that  the  whole  increased  rents  were  applicable  to 
that  purpose ;  that  the  Coopers'  Company  took  nothing 
beneficially;  and  that,  at  all  events,  each  charity  was 
entitled  to  a  proportionate  increase  of  the  sums  named 
in  the  will;  The  Attorney'General  v.  TJie  Mercer^ 
Company  [a\ 


Mr.  C.  P.  Cooper^  Mr.  Hubbackj  and  Mr.  Norief  con'- 
ira^  contended  that  the  several  payments  comprising 
the  8/.  annually  were  fixed  payments,  which  were  not  to 
receive  any  increase  on  an  improvement  taking  place  in 
the  rental ;  and  that  the  company,  upon  keeping  the 

property 

(a)  2  Blu  N.  5.178. 
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property  in  repair,  were  entitled  beneficially  to  the 
whole  surplus.  That  the  use  of  the  word  legacies^  the 
direction  to  put  into  the  common  box,  and  the  clause 
of  forfeiture  all  shewed  that  the  company  took  bene* 
fidally:  in  The  Aitomey^General  v.  The  Cordwainersf 
Compamf  (a)  a  similar  condition  of  forfeiture  was  held  to 
entitle  the  company  beneficially. 
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The  following  cases  were  cited  or  referred  to  in 
argument : —  Thetford  School  Case  (£),  Danvers  v.  Man* 
ning(c\  The  Aiiomey'General  y.  Corporation  of  Bris* 
id  (d)^  The  Attomey^General  v.  Brazen  Nose  CoUege  {e)f 
The  Attomey^General  v.  Catherine  HaU  (g).  Attorney^ 
General  v.  Snythies  {h)j  The  Attomey-General  v.  The 
Skinnent  Company  (i\  Shepherd  y.  TheMayor  of  Brit'- 
iol  (k)^  Jardaiit  Charity  (l\  Attomey^General  v.  John^ 
son  (m),  and  as  to  the  efiect  of  long  usage,  Attorney'* 
General  t.  Cains  College,  (n) 

Mr.  Bacon^  for  the  Grocers'  Company,  submitted  to 
the  decree  of  the  Court. 

lAr.  Pembertonf  in  reply. 


The  Master  of  the  Rolls  (at  the  conclusion  of  the 
argument  observed),  there  is  no  dispute  as  to  the  prin- 
ciples on  which  the  Court  acts  in  cases  of  this  kind, 
and  which  have,  I  conceive,  been  very  properly  and 

accurately 


(a)  SM^.itK,S34. 
(5)  Coke  Bep.B.  150.  b, 
(4?)  2  B.  C.  C.  18. 

(d)  5  Mad.  519.;  and  2Jac,^ 
IT.  294. 

(e)  2a.^  F.29S.   ' 
(g)  Jacobs  381. 

Vol.  hi. 


(k)  2Russ.fMy.7l7. 
(t)   5  Am.  596. 
Ik)  3  Mad.  520. 
(/)  5  Sim.  571.;  and  I  Myl.  f 
K.4\6. 
(m)  Ambler,\9(L 
{n)2  Keen^lSO. 


D 


34 


GASES  IN  CHANCERY. 


1840. 


The 

Attokmey- 

Gene&al 

V, 

The 

COOPEBS* 

Companj. 


accurately  stated  at  the  bar ;  that  if  the  testator  dearly 
declares  an  intention  of  devoting  the  whole  income  of  a 
property  to  charitable  purposes,  then,  although  he 
does  not,  in  specifically  directing  the  application  of 
portions  of  it,  exhaust  the  whole  income,  sdll  the  general 
intention  that  the  whole  shall  be  applied  to  charitable 
purposes  will  prevail ;  and  on  the  other  hand,  although 
he  does  not  make  any  such  general  declaration  of  de- 
voting the  whole  to  charity,  but  gives  each  and  every 
portion  of  the  whole  income  at  the  time,  to  some  chari- 
table purposes,  and  by  that  means  exhausts  the  whole, 
then,  if  the  income  should  afterwards  increase,  the  In- 
crease will  also  be  applicable  to  charitable  purposes. 
Those  are  general  rules  which  have  been  adopted. 


With  respect  to  the  clause,  which  has  been  very  much 
relied  on  in  this  case,  as  to  the  pain,  danger,  and  penalty 
which  was  to  follow,  if  the  Coopers'  Company  neglected 
to  do  the  repairs,  or  to  make  the  payments,  namely 
that  then  the  master  wardens  of  the  Company  of 
Grocers  were  to  enter  and  expel  them,  it  must  be  ob« 
served,  that  although  a  pain  and  penalty,  by  the  terms 
of  it,  certainly  implies  some  loss  to  the  party  who  suffers 
it,  and  may  be  the  loss  of  a  beneficial  interest  as  seems 
to  have  been  decided  by  Sir  John  Leach  in  the  Case  of 
the  Cordvoainer^  Company^  yet  this  testator  might  very 
probably  have  considered  it  a  pain  and  penalty  to  take 
from  the  company  the  management  of  this  proper^; 
whether  I  ought  so  to  consider  it,  must,  I  think,  depend 
on  a  very  careful  examination  of  the  case  of  the  Cord- 
wainers*  Company. 

I  confess  the  case  is  very  far  from  being  free  from 
doubt ;  and  I  shall  give  my  opinion  upon  it  in  a  day 
or  two. 
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Tie  Master  ^tie  Boi«ls. 

This  infonnation  prays  a  declaration  that  the  property 
in  question  is  vested  in  the  company,  and  held  by  them 
for  charitable  purposes  only. 

Upon  a  consideration  of  the  will  of  the  testator, 
Henry  Ctoker^  it  appears  to  me  that  a  declaration  to 
that  effect  cannot  be  made,  and  that  the  Defendants  are 
entitled  to  a  beneficial  interest  in  the  property;  for, 
although  the  testator  has  said  that  he  devised  the  pro- 
perty to  the  Coopers'  Company,  *^  upon  this  condition, 
and  to  this  use,  intent,  and  purpose,  that  is,  the  main- 
tenance, augmentation,  and  upholding  of  the  school  at 
Satdiff;**  yet  he  has  afterwards  directed  the  temporary 
application  of  a  portion  of  the  rent  to  a  different  pur- 
pose, and  has  shewn  an  intention  to  connect  the  per- 
formance of  the  trust  with  the  pecuniary  interest  of  the 
persons  who  were  to  perform  them ;  and  having  given 
U,  which  he  describes  as  what  remains  ungiven  of  the 
whole  rent  of  the  property,  to  the  Coopers'  Company, 
to  put  into  the  common  box  of  the  company,  towards 
the  reparations  of  the  property  when  need  should  be,  he 
has  imposed  a  penalty  or  forfeiture  on  the  company  in 
default  of  their  applying  the  other  parts  of  the  rent  as 
he  had  willed.     Under  these  circumstance,  I  think  that 
the  company  took  a  beneficial  interest  in  the  property ; 
and  considering  that  at  the  date  of  the  will  the  whole 
rent  was  11/.,  and  observing  the  mode  in  which  the 
testator  has  divided  the  whole  sum,  and  given  specific 
sums  for  specific  purposes,  which,  togethier,  constitute 
the  whole  sum,  I  think  that  he  must  be  considered  to 
have  meant  an  apportionment  of  the  whole;   and  it 
therefore  appears  to  me  that  the  Defendants,  although 
entitled  to  a  beneficial  interest,  are  not  entitled  to  an 
indefinite  or  unascertamed  residue*  but  only  to  three 
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elevenths  of  the  whole  residue  subject  to  the  repairs, 
and  that  they  are  trustees  of  the  remaining  eight 
elevenths  for  the  charity. 


Affirmed,  August  4th,  1841. 


PAGE  V.  BROOM. 

TN  this  case,  the  Plaintiff  had  been  declared  en- 
titled  to  the  specific  performance  of  an  agreement 
for  a  lease  against  parties  clairaiqg  under  the  intended 
lessors,  and  who  respectively  filled  the  characters  of  heir 
and  bankrupt  assignees,  and  the  question  was,  whether 
such  assignees  and  heir  were  bound  to  enter  into  any 
other  covenants  with  the  lessee,  than  the  usual  trustee 
covenant  that  they  had  not  incumbered. 

The  circumstances  under  which  the  question  arose 
were  as  follows,  (a) 

In  June  1806,  Thomas  WilUrxs  was  entided  in  fee  to 
in  bankrupt  Saville  House  and  its  appurtenants,  in  Leicester  Square^ 
an  heir  at  law,  subject  to  a  conveyance  thereof  previously  made  to 
a^ecrerfor™    Bflbinson  and   Townes  for  securing  the  repayment  of 

6000/.  to  Thomas  Wright^  and  subject  to  such  payment 

on 

(a]  See  the  case  as  reported  in  4  Ruu,  6. ;  2  Rutt,  S^  M.2 14. ;  and 
A  Clark  ^  Fin.  399.; 

special  cove- 
nants the  assignees  and  heir  were  themselves  bound,  to  the  extent  of  their  interest 
in  the  property,  to  enter  into  the  special  covenants  which  the  original  intended 
lessors  hacl  cortracted  to  enter  into. 


March  21« 
JylyZ* 

Pardes  having 
an  equitable 
esute  only, 
agreed  to 
grant  a  lease 

tOil.^^ 

which  was  to 
conttun  special 
covenants 
both  on  the 
part  of  the 
lessors  and 
lessee.    The 
intended  les- 
sors died  Ik- 
fure  the  lease 
had  been 
granted*  and 
weir  interest 
became  vested 


specific  per- 
formance was 
made:  Held 
that  receiving 
the  benefit  of 
the  lessee's 
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OD  trust  to  convey  the  same  to  Thomas  WiUaaos  and  his       ISiO. 
heirs. 

In  the  month  of  June  1806,  the  mortgage  was  paid 
off  as  to  8000/.,  one  moiety  thereof  by  Miss  Urvmood^ 
and  as  to  the  other  moiety  by  John  Broom  and  Herbert 
Broom  ;  and  by  deeds  dated  the  26th  and  27th  days  of 
Jime  1806,  the  legal  estate  was  conveyed  by  Bobinson 
and  Townes  to  Bichard  Samuel  White  and  Bichard 
Bosser^  who  became  the  trustees  thereof  to  secure  the 
pajrment  of  3000/.  and  interest  to  Miss  Linwood^  the 
sum  of  1500/.  to  John  Broom^  and  the  further  sum  of 
1500/.  to  Herbert  Broom ;  the  equity  of  redemption 
remained  vested  in  Thomas  WilU/oos  in  fee* 

At  thb  time  an  agreement  was  made  between  Thomas 
WilUmsj  the  mortgagor,  and  Miss  Linwood  and  the  two 
Brooms^  his  mortgagees,  that  Miss  Unvoood  should 
occupy  a  portion  of  the  property  as  an  exhibition  room, 
and  that  another  portion  of  the  property  should  be 
demised  to  and  occupied  by  the  Brooms  as  carpet 
dealers;  and  many  alterations  of  the  premises  being 
required,  the  Plaintiff  was  requested  and  he  agreed  to 
perform  the  various  works,  on  terms  which  were  ex- 
pressed in  certain  articles  of  agreement,  dated  the  27th 
of  June  1806;  and  by  these  articles,  and  in  consider- 
ation of  Pag^s  covenants  and  agreements,  WiUosos^ 
Miss  Linwood^  and  the  Brooms^  with  the  approbation 
of  White  and  Bosser  the  trustees,  agreed  with  Page  that 
thqr  would,  as  soon  as  the  buildings  therein  mentioned 
should  be  erected,  execute  to  Page  a  lease  of  a  part  of 
the  property,  subject  to  the  reservations  therein  men- 
tioned, to  hold  for  forty^nine  years  from  the  29th  of 
September  then  next  at  a  rent  of  405.  payable  to  White 
and  Bosser;  and  it  was  agreed  that  the  lease  should 
contain  covenants  on  the  part  of  Willows  for  quiet  en- 
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1840.  joyment  and  insurance;  and  tbat  the  top  of  the  roof  of 
any  buildings,  to  be  built  opposite  to  the  lights  of  the 
building  to  be  erected  as  therein  mentioned,  should  not 
be  raised  higher  than  ten  feet  below  the  top  of  the 
ceiling  of  such  last-mentioned  buildings;  and  that  no 
erection  or  roof  should,  during  the  term,  be  erected  that 
should  approach  nearer  than  twenty  feet  to  the  building 
thereby  agreed  to  be  erected.  The  agreement  pro- 
vided several  other  special  covenants  to  be  entered  into 
by  Willows  for  the  purpose  of  securing  to  the  other 
parties  the  accommodation  and  advantages  which  they 
required,  and  Page  agreed  to  execute  the  works  therein 
mentioned  on  the  terms  set  forth ;  and  by  the  same 
agreement,  Page  agreed  that  when  the  lease  to  him 
should  be  executed,  he  would  grant  to  Miss  Lirvwood  a 
lease  of  the  rooms  and  apartment  which  she  was  to  have, 
for  forty-eight  years  and  three  quarters,  wanting  ten 
days,  from  the  25th  of  December  then  next,  at  the 
yearly  rent  of  250/.,  and  subject  to  the  stipulations 
therein  mentioned ;  and  that  he  would  grant  to  WUbms 
a  lease  of  the  other  part  of  the  premises  at  the  rent  of 
20(tf. 

A  lease  of  a  part  of  the  premises  was  afterwards 
granted  to  the  two  Brooms  for  forty-nine  years  and  a 
half,  from  the  27th  of  June  1806,  at  a  rent  of  875/., 
payable  to  IFAite  and  Rosser  till  the  mortgage  of  600021 
should  be  paid  ofi^  and  afterwards  to  Wtlbrws.  By 
another  deed  of  the  20th  of  September  1806,  White  and 
Bosser  were  appointed  receivers  of  the  rents  of  the  pre- 
mises, on  trust  to  pay  taxes,  the  interest  of  the  mort- 
gage of  6000/.,  and  the  interest  on  other  incumbrances^ 
and  the  costs  of  the  trustees,  and  to  apply  any  surplus 
in  reduction  of  the  mortgages. 

Mr. 
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Mr.Bage  executed  the  works  which  he  agreed  to  1840* 
execDte»  with  variations  requited  by  the  parties  and  by 
the  agreement  of  the  27th  of  June  1806 :  and  certain 
indentnieB  datedthe  80th  of  September  1806,  and  26th 
otNaoember  1807  were  executed,  whereby  the  premises 
were  charged  with  an  annuity  of  400&  by  means  of 
directions  given  by  WiUams  to  White  and  Bosser  to  pay 
the  aame  to  the  Plamti£^  and  in  the  year  1808  Mr. 
Page  became  entitled  to  astill  further  security. 

One  part  of  the  premises  being  under  lease  to  the  two 
Brooms,  was  in  their  possession  till  they  took  one  Harris 
into  partnership  with  them,  and  from  that  time  the  two 
Brooms  and  Harris  were  in  possession.  Another  part 
of  dbe  premises  was  intended  to  be  leased  by  the  Plain- 
tiff  to  Ifiss  Unwood,  at  a  rent  of  2502.  for  the  same, 
and  after  the  month  of  Naoember  1808,  a  further  part  of 
die  premises  was  occupied  by  her.  The  remainder  of 
die  pranises  was  intended  to  be  leased  by  the  Plaintiff 
to  WtUamSj  at  the  rait  of  200A  per  annum.  WtUaeo^ 
was  in  possession  till  June  1808,  when  he  delivered 
possession  to  the  two  Brooms  and  Harris. 

Mr.  Page  having  completed  all  the  works,  in  1809 
the  drafb  of  the  several  leases  required  for  the  execution 
of  the  sabrirting  agreements  were  prepared  and  agreed 
to. 

By  the  draft  of  the  intended  lease  to  Page,  Bichard 
Saamd  nUte  and  Bickard  Bosser,  Thomas  WiUams, 
Mary  livnaood,  John  Broom  and  Herbert  Broom  were 
made  parties  of  the  one  part,  and  Page,  the  intended 
lessee,  was  the  only  party  of  the  other  part;  and  it  was 
proposed  tobe  witnessed  that  a  leaseof  the  premises  other 
than  diose  demised  by  the  Brooms,  was  granted  to  the 
Flamtiff  for  for^-eight  years,  firom  the  29th  of  Sep^ 
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1840.  tember  18079  &t  the  rent  of  405.»  and  subject  to  the 
several  covenants  therein  mentioned  to  be  on  his  part 
performed,  and  covenants  were  inserted  by  White 
and  Rosser  that  they  had  done  no  act  to  incumber, 
and  by  Willows  that  he  and  White  and  Rosser^  or  one 
of  them,  would  pay  all  rates  and  taxes,  except  as 
therein  mentioned;  and  also  that  he  and  White  and 
JRosser  would  repair  the  main  walls  and  roofs,  and  also 
that  he  would  insure  the  buildings,  and  rebuild  the 
same  if  burnt;  and  further,  that  the  top  or  highest  line 
of  the  roof  of  any  buildings  which  might  thereafter  be 
built  opposite  to  the  lights  of  the  buildings  thereby 
demised  should  not  be  raised  higher  than  to  a  line  of 
ten  feet  below  the  top  of  the  ceiling  of  the  demised 
buildings  and  rooms,  and  that  no  wall  or  building 
should  be  made  by  Willows  on  the  ground  so  as  to  rise 
or  approach  nearer  to  the  walls  of  the  demised  build- 
ings than  at  the  distance  of  twenty  feet  from  the  same, 
without  the  special  licence  of  Page^  and  Willows  was  to 
«nter  into  other  covenants  respecting  the  occupation  of 
the  premises  and  the  right  of  way.  The  draft  also  pro- 
vided covenants  by  Willows^  Miss  Linwood^  and  the 
Brooms  for  quiet  enjoyment,  further  assurance  and  the 
production  of  deeds. 

Though  the  draft  of  the  lease  was  approved,  the  lease 
was  not  executed. 

Thomas  Willows  died  intestate  in  the  year  181 S, 
leaving  Johft  Willows  his  heir;  and  in  1814  John  Wil^ 
lows  sold  the  equity  of  redemption  to  John  Broom^  Her'- 
beii  Brooniy  and  John  Harris^  and  by  indentures,  dated 
the  SOth  and  3 1st  days  of  December  1814,  for  the  con- 
siderations therein  mentioned,  the  equity  of  redemption 
was  conveyed  to  Daxy^  in  trust  for  John  Broom,  Her^ 
bert  Broomy  and  John  Harris,  as  tenants  in  common, 

subject 
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subject  to  all  mortgagesi  and  to  all  leases  and  agree-     ^  1840. 
ments  for  leases  made  by  Thomas  Willows^  and  then 
subsisting. 

In  April  1815  Herbert  Broom  died  intestate,  leaving 
his  son  Herbert  his  heir,  and  his  widow  Rebecca  Broom 
became  his  legal  personal  representative. 

In  May  1817  the  trustee  White  died,  leaving  Rosser 
his  co-trustee  him  surviving;  and  in  1818  the  Plaintiff 
filed  his  bill  for  a  specific  performance  of  the  agree- 
ments which  he  had  entered  into. 

In  October  1820  Harris  conveyed  his  one  third  part 
of  the  equity  of  redemption  to  John  Broom. 

By  the  decree,  which  was  pronounced  on  the  26th  of 
November  1827,  it  was  declared  that  the  Plaintiff  was 
entitled  to  have  the  lease  to  him,  the  two  several 
leases  from  him,  and  the  under-lease  from  Mary  Lin- 
•mood  to  him  executed  by  all  proper  parties,  according 
to  the  drafts  prepared  by  White^  Mr.  fViUows^s  solicitor, 
in  1809,  with  this  difference,  that  the  lease  thereby 
proposed  to  have  been  made  by  the  Plaintiff  to  Thomas 
fVillows  was  to  be  made  to  John  Broom^  Herbert  Broom^ 
and  John  Harris^  or  those  who  represented  them,  and 
with  this  difference  also,  that  if  the  mortgage  to  the 
Brooms  should  appear  to  be  satisfied,  the  Plaintiff  was 
entitled  to  have  the  lease  granted  to  him  for  the  addi- 
tional term  of  fifty  years,  at  the  rent  of  Ws.  per  annum. 

On  the  SOth  of  June  1830,  Jolin  Broom  became 
bankrupt,  and  the  Defendants  Gunderion^  Pittman^  and 
Slatter  were  the  assignees  of  his  estate  and  effects ;  and 
by  the  various  events  which  had  occurred,  the  equity 
of  redemption  and  the  right  to  an  under-lease,  which 

when 
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lS4tO.       when  the  dimft  of  ih^ldlse  Was  prepared  were  vested  in 

Jlkamas  WtOa&a^  hild  now  become  vested,   as  to  two 

third  parts  thereof,  in  the  assignees  of  John  Broom^  and 

as  to  the  other  one  third  part  thereof,  in  the  represent- 

-atives  oi  Herbert  Broom. 

By  a  decretal  order,  dated  the  25th  oijuly  I8SS,  it 
was  referred  back  to  the  Master  to  settle  and  approve 
of  the  lease  to  the  Plidntiff,  which  by  the  decree  he  was 
declared  leiitid^  ^  have  executed  to  him;  and  in  set- 
tling the  lease  the  Master  was  to  have  regard  to  the 
circumstances  and  events  which  had  taken  place  since 
the  time  when  the  drafb  were  prepared  by  Mr,  White^ 
and  the  relations  in  which  the  parties  stood. 

In  pursuance  of  this  order  the  Master  by  his  report, 
dated  the  2Sd  ot April  1 839,  approved  the  draft  of  a  lease 
which  did  not  contain  any  of  the  special  covenants  which 
the  draft  of  180d  proposed  that  Thomas  Willauos  should 
enter  into.  The  partii^  Were  Richard  Rosser^  the  sur- 
vivor of  the  trustees  n^nied 'Ih  the  indenture  of  the  27th 
of  June  1806  of  the  first' |)artl  Thot(ias  Davi/,  the  trustee 
named  in  the  indenture  bf  the  Slst  of  December  1814  of 
the  second  part;  J^oma^  GaniJerionj  Joseph  Pittmanj  and 
TTumias  SUUter^  the  assignees  of  John  Broom^  of  the  third 
part;  Herbert  Broom,  the  hieir  at  law  of  Herbert  Broom 
deceased,  of  the  fourth  part ;  Rebecca  Broom,  the  ad- 
ministratrix of  Herbert  Broom  deceased,  of  the  fifth  part ; 
Mary  Linwood  of  the  sixth  part ;  and  the  Plaintiff  Samuel 
Page  of  the  seventh  part ;  and  in  this  draft  lease  Page 
the  Plaintiff  had  entered  into  all  the  requisite  covenants 
in  conformity  with  the  agreement;  but  the  only  covenant 
on  the  part  of  the  assignees  of  John  Broom  and  the  heit 
and  administratrix  of  Herbert  Broom  was  the  usual  trus- 
tee covenant  that  they  had  not  incumbered. 

The 
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The  Plaintiff  took  exceptions  to  the  Master's  report,  184<0« 
approving  of  this  draft  lease,  insisted  in  effect  that  it 
ought  to  contain  covenants  on  the  part  of  the  assignees 
and  heir,  to  the  extent  of  the  interest  in  the  premises,  to 
the  same  efiect  as  if  the  lease  had  been  executed  by 
Wtttams;  namely,  that  they  should  enter  into  covenants, 
limited  as  above  stated,  for  payment  of  taxes,  to  repair 
main  walls,  to  insure  the  premises,  to  rebuild  in  case  of 
fire,  not  to. build  higher  than  the  limited  line^  for  quiet 
enjoyment,  and  further  assurance,  &c 

The  exceptions  now  came  on  for  argument. 

Mr.  Pemberion  and  Mr.  S.  Sharpe^  in  support  of  the 
exceptions,  contended  that  the  assignees  and  heir,  who 
were  to  have  the  benefit  of  Pag^s  covenants,  were 
bound  on  their  parts  to  enter  into  the  limited  covenants 
proposed,  otherwise  Page  would  receive  as  a  security 
for  his  advances,  which  exceeded  1 3,000/.  in  1809,  not  a 
lease  in  the  terms  of  the  agreement,  but  one  discharged 
of  rates,  taxes,  insurance,  and  those  protections  for  the 
beneficial  enjoyment  of  the  property  which  he  had 
stipulated  for.  That  the  parties  claiming  the  benefit  of 
die  agreement  entered  into  by  WilUms  must  bear  the 
burthen,  and  that  this  was  not  the  ordinary  case  of 
trustees,  whose  covenants  were  limited  to  their  own  de- 
faults, but  a  case  where  parties  were  seeking  the  benefit 
of  an  agreement,  and  attempting,  at  the  same  time,  to 
avoid  incurring  the  obligation.  That  though  the  estate 
of  WiUcms  was  equitable,  yet  the  parties  in  possession, 
with  notice  of  the  covenants,  would  in  equity  be  bound 
by  them :  The  Duke  of  Bedford  v.  The  British  Mu- 
seunu  (a) 

Mr. 

(a)  2  Sug.  Vend.  561 .  (9th  ed.).,  and  2  Myl.  4  K.  582. 
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Mr.  Teed  and  Mr.  Glasse,  for  the  assignees,  and  Mr. 
KittdersleTfy  for  Herbert  Broom^  the  heir  at  law,  admitted 
that  the  covenants  now  proposed  were  similar  to  those 
inserted  in  the  draft  lease  of  1809,  but  limited  to  the 
estate  and  interest  of  the  assignees  and  heir;  they  how- 
ever argued  that  the  Plaintiff  was  not  now  entitled  to 
be  placed  in  a  better  situation  than  he  would  have  been 
if  the  lease  had  been  actually  executed  in  1809.  That 
in  such  case  the  covenants  would  have  been  in  gross,  ^ 
and  would  not  have  run  with  the  land,  so  as  to  bind 
the  assignees,  fViUows  the  lessor  not  having  the  legal 
estate,  which  at  that  time  was  vested  in  fVhite  and 
Rosser,  Webb  v.  Russell  (a),  Whitton  v.  Peacock  {b) ; 
they  argued  that  equity  would  not  extend  the  legal  lia- 
bility on  a  covenant,  Goddard  v.  Keate{c)\  that  as- 
signees stood  in  a  difiere^t  position  from  ordinary 
persons,  being  trustees  only  for  others.  White  v.  JPo/» 
jambe{d)^  and  that  their  liability  ought  to  cease  on  their 
parting  with  the  estate,  Wilkins  v.  Fry  {e\  or  be  limited 
to  their  continuance  as  assignees;  Ex  parte  Stuart,  {g) 
That  if  the  bankrupt  had  incurred  any  liability  the 
Plaintiff  ought  to  come  in,  pari  passUf  with  the  other 
creditors,  and  had  no  equity  to  a  preference  over  them; 
that  the  Court  had  in  view  this  very  point  when  it 
directed  the  Master  to  have  regard  to  the  change  of 
circumstances,  &c.,  and  that  the  effect  of  making  the 
assignees  enter  into  such  covenants  as  those  proposed, 
would  be  to  postpone  the  distribution  of  the  bankrupt*8 
estate  until  the  expiration  of  the  lease. 


Mr.  Pembertotiy  in  reply. 


(a)  3  Term  Rep.  393. 
(6)  9Bing.N.C.^ll. 
((?)  1  Vem.  87. 


((f)  1 1  Vei.  537. 
{e)  1  Mer.  S6S. 
(g)  ^Roiej2lS. 


The 


OASES  IN  CHANCERY. 


45 


The  Mastsb  of  the  Rolls. 

Thb  case  comes  on  upon  exceptions  to  the  Master's 
report,  approving  the  draft  of  a  lease  to  be  granted  to 
the  Plaintiff  by  the  Defendants,  claiming  under  Tho* 
mas  Willows  deceased,  by  whom  the  lease  was  agreed 
to  be  granted ;  and  the  question  is,  what  covenants,  the 
Plaintiff  b  entitled  to  have  inserted  in  the  lease,  the 
Plaintiff  contending  that  he  is  entitled  to  covenants 
more  numerous  and  important  than  those  which  have 
been  inserted  in  the  draft  of  the  lease  approved  by  the 
Master. 


184a 


July  5. 


The  facts  of  this  case  are  very  long  and  complicated, 
and  the  time  necessarily  employed  in  obtaining  a  cor- 
rect knowledge  of  them,  tends,  on  every  occasion,  to 
increase  the  delays  which  have  unfortunately  occurred 
in  this  suit.  (His  Lordship  recapitulated  the  facts,  and 
proceeded). 


The  Plaintiff  makes  no  complaint  of  the  covenants 
which,  according  to  this  draft,  are  proposed  to  be  en* 
tered  into  by  himself,  or  by  the  trustees  Rosser  and 
Davy,  or  by  Mbs  Linwood;  but  the  draft  proposes 
that  Herbert  Broom^  the  heir  of  Herbert  Broom  de- 
ceased, and  Ganderton,  Pittman^  and  Slatter^  the  as- 
signees of  John  Broom,  should  only  covenant  that  they 
respectively  have  done  no  act  to  incumber,  and  it  is 
therefore  proposed,  that  the  Plaintiff,  who  has  doi'ie  all 
in  his  power  to  perform  the  agreement  on  his  part,  and 
who  is  bound  in  further  performance  thereof  to  execute 
leases  to  Miss  Linwood^  and  to  those  who  claim  under 
Thomas  WiUowSf  should,  under  the  circumstances 
which  have  taken  place,  altogether  lose  the  benefit  of 
the  several  special  covenants  which,  by  the  draft  of 
1809,  it  was  proposed  and  agreed  that  Thomas  Willorms 

should  enter  into. 

The 
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ISiO.  The  Plamtiff  insists  that  diis  is  not  the  oommon  case 

of  heir  or  assignees  being  called  upon  formally  to  give 
^ect  to  the  agreements  or  coveoants  of  persons  under 
whom  they  claim,  but  the  case  of  mortgagors  and  land- 
lords, or  lessors,  seeking  for  themselves  or  the  estates 
they  respectively  represent,  the  benefit  of  the  agree- 
ments  entered  into  by  the  mortgagee  and  lessee,  in  con- 
sideraUon  of  which  the  persons  under  whom  they  claim 
entered  into  the  agreement  on  their  parts.  Those 
claiming  under  fVtUaws  ask  for  the  benefit  for  which  he 
stipulated,  and  it  is  argued  that  they  must,  to  the  ex- 
tent  of  the  estate  they  have  received,  sustain  the  burden. 
They  claim  the  reversion  of  the  lease  which  Page  is  to 
receive,  and  the  rent  which  Page  is  to  pay,  and  Page 
thereupon  insists  that,  to  i^e  extent  of  that  reversionary 
interest  which  they  derive  from  Willofws,  they  must 
secure  to  him,  the  Plaintiff^  those  benefits  which  were 
intended  to  be  secured  to  him  by  the  covenants  of 
WiUaws. 

The  equity  of  redemption  and  the  reversionary  in- 
terest in  the  property  to  be  comprised  in  the  lease,  as  to 
two  third  parts,  is  vested  in  the  assignees  of  John 
Broom,  and  as  to  the  remaining  third,  in  the  repre-^ 
sentatives  of  Herbert  Broom. 

The  bill  is  filed  by  the  mortgagee  and  proposed 
lessee  against  the  mortgagor  and  proposed  lessor. 

Pending  the  suit,  certain  alienations  and  transmuta- 
tions of  interest  have  taken  place,  but  the  persons  now 
claiming  the  interest  of  JViUows  have  vested  in  them  the 
right  to  all  the  beneficial  interest  which  Willows  was  to 
receive,  and  claim  the  performance  of  all  the  duties 
which  the  Plaintifi^  Page  was  to  perform  towards  W?i- 
lawsj  and  they  cannot  be  allowed  to  &^^t  from  Page  all 

th^ 
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the  benefit  which  Page  was  to  secure  to  ffittimsf  with^       1840. 
out  giving  to  him  (to  the  extent  of  the  pn^rty  they 
have  derived  liom  Will&m\  the  benefit  which  Wilkm 
stipulated  to  give» . 

The  principal  argument  urged  by  the  Defendants  is 
that  they  are  not  liable  to  mpre  than  they  would  have 
been  liable  to  if  Wilkm  had  ^tually  executed  a  lease 
according  to  the  djra^  of  1809$  and  that  such  covenants 
as  are  nowi  ifequired  would  not  have  run  with  the  land ; 
but  I  am  of  opinipn  that  thb  argument  cannot  prevail : 
the  Plaintiff  ^as  n^v^erv.hj^en  in  the  situation  in  which  he 
would  have  beei^if-Uie^  lease  of  1809  had  been  executed 
at  the  propec  time* 

4 

The  Plaintiff  executed  the  workB,  and  entered  into 

the  agreement  on  his  part^  in  consideration  of  the  an* 
nuity  and  of  the  covenants  which  he  was  to  receive 
from  Mr.  Wilhfm*  The  benefits  for  which  he  stipulated 
have  been  suspended  for  a  long  series  of  years,  and  in 
the  mean  time  the  interest  of  Willows  has  become 
vested  in  persons  who  claim  in  a  representative  cha- 
racter, and  claim  for  the  estates  they  represent  all  the 
benefits  which  Willows  stipulated  to  receive,  and  some 
of  which  are  to  be  secured  by  the  acts  o(  Page;  and  it 
seems  unreasonable  to  allow  this  claim,  to  which  they 
are  entitled,  without  imposing  upon  them,  to  the  extent 
of  the  beneficial  interest  they  receive,  the  same  obliga- 
tion to  secure  Page  to  which  WiUows  himself  was 
liable. 

The  several  instruments  executed  by  Willows  were 
^reements  to  be  performed:  the  benefit  of  those  agree- 
ments is  now  sought,  in  the  right  of  Willows^  by  those 
who  are  now  entitled  to  the  beneficial  interest  which 
belonged  to  Willowsj  and  I  conceive  that  the  Court,  in 

directing 
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1840.  directing  that  the  Master,  in  settlbg  the  lease,  should 
have  regard  to  the  circumstances  and  events  which  had 
taken  place,  and  the  relation  in  which  the  several  par- 
ties stood,  did  not  intend  to  deprive  the  Plaintiif  of  all 
the  securities  which  he  might  have  had  from  the  covenants 
of  fViilawsy  but  to  give  him  the  same  advantages,  so  fiur 
as  they  could  justly  be  had,  against  the  persons  to 
whom  the  beneficial  interest  of  WiOaws  had  passed.  I 
think,  therefore,  that  the  report  is  erroneous,  and  that 
it  must  be  referred  back  to  the  Master  to  alter  the 
draft  of  the  lease  by  inserting  proper  covenants  from 
the  assignees  oijohn  Broom  and  the  heir  and  personal 
representative  of  Herbert  Brooms  for  the  several  pur- 
poses intended  to  be  secured  by  the  covenants  of 
Thomas  Willaws;  such  co||enants,  however,  to  be  limited 
to  the  beneficial  interest  to  which  the  assignees  and  heir 
respectively  are  entitled  in  the  premises. 
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1840. 


GREENLAW  i;.  KING.  j^iy  ^.  c. 

nPHE  object  of  tliis  bill  was  to  set  aside  an  annuity  An  act  of 

granted  to  a  trustee  for  a  former  Bishop  of  22o-  empowered  a 
Chester^  arid  secured,  under  tlie  powers  contained  in  a  "ctor,  with 

*  the  consent  of 

private  act  of  parliament,  on  the  rectory  of  Si.  Mary^  the  bishop 
Woolwich  ;  the  ground  on  which  it  was  impeached  was,  ^ v*  ^"*f  ti 
that  the  bishop  filled  a  fiduciary  character  under  the  living,  to  raise 
act,  and  that  it  was,  therefore,  incompetent  for  him  to  niiityJbrbulld- 
contract  for  a  charge  upon  the  living.  i"?  ^  "cw 

rectory  house, 
the  plan  and 

In  1819,  Hugh  Frazer  was  the  rector,  and  the  bishop,  ^^l^  accounts 
'    ^  ^*  ^  '  *^'   of  which  were 

in  right  of  his  see,  was  the  patron  of  the  rectory  of  Si.  tobeapproved 
Marj/f  Woolwich,  and  by  an  act  passed  in  the  forty-ninth  i\^[^n.  ^The 
year  of  King  George  the  Third  (a),  intituled  "  An  act  hishop  ad- 
to  enable  the  rector  of  the  parish  and  parish  church  of  necessary 
Si.  Majy,  Woolwich,  in  the  county  of  Kent ,  for  the  time  JJj^^^Jll^^^j^ 
being,  to  grant  building  leases  of  the  glebe  lands  be-  grant  of  an  an- 
longing  to   the   said   rectory,  and    to   sell  the  present  o[J"he^i|v[nc^ 

rectory  house  and  garden,  and  to  build  a  new  rectory  Jield,  though 
'i  a     f  .  .         ,  1         /i  11  there  was  no 

house,     after  recitmg  that  great  benent  would  accrue  to  unfairness 

the  said  rectory,  and  ijreat  convenience  to  the  inhabitants  ^^^^}  ^^^^  trans- 

c    %  '^  n  .  r      action,  on 

of  the  said  town,  if  power  was  given  to  the  rector  for  principle, 

the  time  being,  to  grant  a  lease  or  leases  of  the  said  ^^    .  "®' 

o'         o  stand, 

glebe  lands  for  a  term  of  years,  sufficient  to  encourage      A  rector 

was  era- 
persons  powered  bv 

(a)  Local  and  personal,  c.  88.  "*^^  *'*"  P?^J»«: 

'  *  ment,  with  the 

consent  of  the  bishop,  to  raise  money  by  way  of  annuity  on  lives,  for  the  purpose 
of  building  a  new  rectory  house,  and  to  charge  the  same  on  the  rectory,  i'hc 
bishop  himself  advanced  the  money  :  the  annuity  was  granted  and  wiis  paid  by  the 
rector  until  his  death ;  the  suois  thus  paid  amounted  to  the  sinii  advanced  witii 
lawful  interest.  At  the  suit  of  the  succecdin<;  rector,  the  transaction  was  set  nbUlv 
on  the  ground  of  the  equitable  incapacity  of  the  bishop  to  become  the  purciiuscr  of 
the  annuity:  Held,  that  the  Plaintif  had  a  right  to  avoid  the  annuity  Mkogeihcr, 
and  that  the  Defendant  was  not  entitled  to  have  it  ascertained,  whut  was  a  propt-r 
annuity  to  have  been  granted,  and  to  charge  the  succeeding  rector  with  his  pro- 
portion thereof. 

Vol.  III.  E 
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1840.  persons  to  build  upon  and  improve  the  same,  and  that 
it  would  be  beneficial  if  permission  were  given  to  sell 
the  then  rectory  house  and  garden,  and  to  build  a  new 
rectory  house ;  it  was  enacted,  that  the  rector  for  the 
time  being,  should  have  power,  **  by  and  with  the  con- 
sent of  the  Bishop  of  Rochester  for  the  time  being,"  to 
lease  the  glebe  lands  for  any  term  not  exceeding  ninety- 
nine  years,  at  the  best  improved  rent ;  and  the  rectory 
house  and  garden  were  thereby  vested  in  the  Rev.  G. 
A.  Hatch  and  Alexander  Fraser,  discharged  of  all 
estates,  &c.  of  the  bishop  and  hb  successors,  and  of  the 
rector  and  his  successors ;  upon  trust  to  sell  and  apply 
the  produce  towards  building  a  new  rectory  house, 
of  such  dimensions  and  extent,  and  with  such  con- 
veniences thereto  as  should  be  approved  of  by  a  plan, 
&c.,  under  the  hand  and  seal  of  the  said  Bishop  of 
Rochester  for  the  time  being ;  and  it  was  provided  that 
such  new  rectory  house  should  be  built  and  finished  to 
the  satisfaction  of  the  Bishop  of  Rochester  for  the  time 
being,  at  a  price  not  exceeding  SOOO/. ;  and  if  the  monies 
arising  from  the  sale  should  be  insufficient  for  the  pur- 
pose, the  rector  was  authorized  to  take  fines  on  granting 
'  leases,  but  so  as  such  fines  should  not  in  the  whole  ex- 
ceeil  3000/.,  and  that  the  amount  of  every  such  fine 
should  be  approved  of  by  the  Bishop  of  Rochester  for 
the  time  being. 

The  powers  of  the  above  act  were  enlarged  by  a 
subsequent  act  of  the  52  G.  3.,  whereby,  after  reciting 
the  sale  of  the  rectory,  the  granting  of  building  leases, 
and  of  the  application  of  the  produce  (about  21001,)  in 
building  the  new  rectory  house,  &c.  and  that  there 
would  still  be  wanting  2000/.  or  thereabouts  to  carry 
the  act  into  execution,  and  that  it  would  be  advantageous 
to  the  present  and  future  rectors  if  power  was  given  to 
Hugh  Fraser  to  borrow   a   sum  of  money  by  way  of 

annuity 
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annuity  upon  two  lives,  towards  finishing  the  rectory,  1840. 
&c. ;  it  was  enacted,  that  it  should  be  lawful  for  the 
rector  for  the  time  being  by  deed,  &c.  **  by  and  with 
the  consent  of  the  Bishop  of  Rochester  for  the  time 
being,  to  be  signified  by  any  writing  under  his  hand 
and  seal,'*  to  borrow  any  sum,  not  exceeding  2000/.,  as 
might  be  necessary  for  completing  the  rectory  house, 
&c«  by  the  sale  of  one  or  more  annuity  or  annuities, 
upon  one  or  more  life  or  lives,  and  to  secure  the  pay- 
ment of  such  annuity  or  annuities  by  a  grant  or  charge 
upon  the  ground  rents  reserved  under  the  leases  already 
granted  under  the  said  act  of  the  49  G.  3.,  or  in  case  of 
the  ground  rents  being  insufiicient,  upon  the  rents  and 
profits  of  the  rectory. 

The  produce  so  to  be  raised  was  directed  to  be  in- 
vested in  exchequer  bills,  in  the  names  of  the  trustees, 
and  by  them  to  be  from  time  to  time  applied  in  finish- 
ing the  rectory,  &c. 

And  it  was  thereby  further  enacted,  that  when  and 
so  soon  as  the  new  rectory  house,  garden  and  offices 
should  have  been  finished  and  completed  to  the  satis^ 
faction  of  the  Bishop  of  Rochester  for  the  time  being,  a 
declaration  or  writing  to  that  efiect,  under  the  hand 
and  seal  of  the  bishop  should  be  a  sufficient  release 
and  discharge  to  the  trustees  for  all  the  monies  which 
might  have  been  applied  by  them,  or  by  Hugh  Fraser 
under  their  authority,  for  and  towards  finishing,  &c. 
the  new  rectory  house,  &c.  pursuant  to  an  account 
thereof  to  be  by  them  rendered  and  approved  of  under 
the  hand  and  seal  of  the  Bishop  of  Rochester  for  the  time 
being;  and  that  in  case  there  should  be  any  balance 
remaining,  it  should  be  lawful  for  the  rector  for  the 
time  being  to  lay  out  and  expend  the  same,  by  and 
with  the  approbation  of  the  Bis/iop  of  Rochester  for  the 

E  2  time 
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1840.        time  being,    in    permanent    improvements   upon  the 

r*^^^^^      rectory.    There  was  a  general  savins:  clause  of  the  rirfit 
Gbeeklaw  ^  o  &  o 

r.  of  all  persons,  except  the  bishop  and  rectors. 

King. 

On  the  passing  of  the  last-mentioned  act,  measures 
were  adopted  for  raising  2000/.  thereunder.  Adver- 
tisements were  inserted  in  the  London  and  local  papers, 
for  persons  willing  to  contract  for  an  annuity  on  one  or 
two  lives  secured  on  the  rectory.  Many  applications 
were  made,  but  there  were  no  offers  at  a  less  rate 
than  about  10  per  cent  A  Mr.  Hill  afterwards  offered 
to  advance  2000^1  on  annuity  for  two  lives,  and  the 
life  of  the  survivor  at  9  per  cent,  and  a  deed  being 
prepared  for  securing  it,  and  sent  to  the  bishop  for 
his  execution,  he  objected  that  the  rate  was  too  high, 
and  declined  executing  the  deed.  What  was  there- 
upon  done  did  not  appear  in  evidence,  but  a  letter 
from  the  bishop  to  the,  agent  who  was  negociating 
the  loan  was  proved,  which  was  as  follows :  —  As  Mr. 
Broderip^  the  gentleman  I  spoke  to  here,  will  not  take 
the  annuity  at  less  than  8^  per  cent.,  I  have  come  to 
the  determination  of  taking  it  myself  at  that  rate,  pro- 
vided that  in  the  meantime  vou  have  not  been  able  to 
procure  the  2000/.  on  lower  terms.  The  two  lives  I 
propose  to  insert  are  those  of  my  two  sons,  Walker 
King  aged  fourteen,  and  Edward  Da'uoson  King  aged 
thirteen  years."  I  conceiA'e  that  being  a  party  in  the 
deed,  I  cannot  hold  the  annuity  in  my  own  right,  and 
therefore  I  propose,  that  my  eldest  son  Walker  should 
be  the  third  party  in  the  deed,  and  hold  the  annuity  for 
his  sole  benefit  I  take  it  for  granted,  that  his  being  a 
minor  is  not  an  obstacle  to  his  thus  holding  it,  but  if  it 
should,  I  propose  my  brother,  John  King,  esq.  of 
Grosvenor  Place,  should  hold  tlie  same  for  me;  and 
give  me  a  declaration  of  trust  to  that  effect.  I  suppose 
there  can  be  no  objection  to  having  an   indorsement 

made 
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made  on  the  back  of  the  deed,  to  the  purport  of  the        1840. 
memorandum  which  I  herein  inclose." 

The  proposed  indorsement  stated  the  advertisements, 
and  *^  that  no  offers  were  made  for  purchasing  any  an- 
nuity for  the  longest  liver  of  two  lives  upon  lower  terms 
than  nearly  10  per  cent.,  except  one  at  9  per  cent." 

It  was  afterwards  determined  that  a  Mr.  Venables 
should  be  the  trustee  for  the  bishop ;  and  by  an  inden- 
ture of  the  10th  of  January  1813,  and  made  between 
the  bishop  of  the  first  part ;  Mr.  Fraser^  the  rector,  of 
the  second  part ;  the  two  trustees  under  the  act  of  the 
third  part ;  and  Thomas  Venables^  the  brother  in  law  of 
the  bishop,  of  the  fourth  part ;  it  was  witnessed,  that 
pursuant  to  and  in  exercise  of  the  power  and  authority 
to  the  said  Lord  Bishop  of  Rochester  given  by  the  said 
stated  act,  he,  the  said  Lord  Bishop  of  Rochester^  did 
thereby   consent   that    the   said   Hugh  Fraser   should 
borrow  the  said  sum  of  2000/.  from  the  said  Thomas 
Venablesj   for    the    purpose    of  the    said    act,  by  the 
sale  to  him  of  an  annuity  of  170Z.  for  the  lives  of  the 
said  Walker  King  and  Edward  Dawson  King,  and  the 
iife  of  the  survivor  of  them ;  and  it  was  thereby  also 
witnessed,  that  in  consideration  of  2000/.  paid  to  George 
-^oenj  Hatch  and  Alexander  Fraser,  and  in  consideration 
of  105.  to  him  Hugh  Fraser  also  paid  by  T.  Venables^ 
t.he   said  Hugh  Fraser  did   grant,   bargain,   sell,   and 
Cionfirm   unto  T.  Venables,  his   executors,   administra- 
tors,  and  assigns,   one  annuity  of  170/.,  to  be   paid 
^^nd   payable    for   and   during  the  lives   of   the   said 
TValker  King  and  Edward  Dawson  King,  and  the  life  of 
Xhe  survivor  of  them,  and   to   be  charged  upon,  and 
issuing  and  payable  out  of  all  and  singular  the  rents 
^reserved  by  the  several  building  leases  then  already 
granted  in  pursuance  of  the  said  act ;  and  Hugh  Fraser, 

E  3  thereby 
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thereby  also  charged  the  ground  rents,  and  also  the 
rents  and  profits  of  the  said  rectory  of  the  parish  and 
parish  church  of  SaitU  Maty,  JVoolwich,  with  the  pay- 
ment of  the  same  annuity. 

The  2000/.  was  admitted  to  have  been  the  money  of 
the  bishop ;  and  by  an  indenture  of  the  28th  of  January 
1813,  made  between  Mr.  VenableSy  of  the  one  part,  and 
the  bishop  of  the  other  part,  after  reciting  that  the 
2000/.  was  the  proper  money  of  the  bishop,  and  that 
the  annuity  of  170/.  had  been  granted  to  Mr.  VeruMes 
in  trust  for  the  bishop,  Mr.  Venables  declared  that  he 
would  hold  the  annuity  in  trust  for  the  bishop,  his  ex- 
ecutors, administrators,  and  assigns. 

By  letters  written  to  the  bishop  by  his  confidential 
solicitors  in  1820,  the  invalidity  of  the  transaction  had 
been  called  to  the  attention  of  the  former,  and  counsels' 
opinion  had  been  taken  thereon. 

In  182S  the  bishop,  for  natural  love  and  affection, 
transferred  the  annuity  to  his  son,  the  Defendant,  the 
Rev.  Walker  King. 

The  bishop  died  in  1827;  and  the  rector  having  died 
in  1837,  the  Plaintiff,  who  then  became  rector,  filed 
this  bill  against  the  Rev.  W.  King  and  the  represent- 
atives of  VenableSi  insisting  on  the  invalidity  of  the 
transaction,  and  praying  that  it  might  be  set  aside ; 
and  for  a  declaration  *'  that  all  sums  already  paid  on 
account  of  the  annuity  of  1 70/.  ought  to  be  considered 
as  applied  in  or  towards  satisfaction  and  discharge  of 
the  interest,  and  then  of  the  principal  of  the  said  sum 
of  2000/. ;  and  if  it  should  appear  on  taking  the  ac- 
counts that  the  principal  and  interest  had  been  dis- 
charged, then  that  the  Plaintiff  might  be  relieved  from 
further  paying  the  annuity.** 

The 


CASES  IN  CHANCERY.  55 

The  principal  Defendant,  by  his  answer,  admitted,        1840. 
'^  that  the  several  payments  made  in  respect  of  the  said 
annuity  would  together  amount  to  more  than  a  sum  of 
2000/1^  with  lawful  interest  for  the  same,  from  the  date 
of  the  grant  of  the  said  annuity." 

There  was  conflicting  evidence  as  to  the  rate  at 
which  an  irredeemable  annuity  for  two  lives  might  have 
been  procured  at  the  tim6,  but  as  the  decision  pro- 
ceeded on  other  grounds,  it  is  immaterial  to  state  the 
evidence  on  this  point. 

Mr.  Pembertan,  Mr.  KindersUyj  and  Mr.  R.  TV.  E. 
FarsteTj  for  the  Plaintiff,  contended  that,  under  these 
acts  of  parliament,  the  Bishop  of  Rochester  was  placed 
in  the  position  of  a  trustee  to  defend  the  rectory  and 
the  future  incumbents  from  any  improper  or  preju-  ' 
dicial  dealing  by  the  trustees  or  the  then  rector.  That 
it  had  been  clearly  settled  that  a  trustee,  or  any  other 
person  holding  a  fiduciary  character,  was  incapacitated 
from  purchasing  the  trust  property,  or  dealing  there- 
with for  his  own  benefit :  thus,  the  commissioners  and 
assignees  of  a  bankrupt,  the  solicitor  to  the  commission, 
a  confidential  agent,  the  committee  of  a  lunatic,  the 
trustees  of  a  charity  and  a  guardian,  had  been  held  in- 
capacitated from  purchasing  the  property  as  to  which 
they  had  an  inconsistent  duty.  That  this  case  was  like 
Graver  v.  Hidgell  (a),  where  a  part  of  a  glebe  had  been 
sold  for  the  redemption  of  the  land  tax,  and  the  rector 
had  become  the  purchaser,  it  was  held  that  the  trans- 
action was  such  as  to  prevent  a  good  title  being  made. 
They  contended  also,  that  as  the  rectory  had  repaid 
the  2000/.  and  interest,  the  annuity  deed  ought  to  be 
delivered   up   to  be  cancelled.     They  cited  Ea:  parte 

Bennett 

(a)  3  Ruit.  428. 
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1840.       Bennett  {a),  Attorney-General  v.  Dudiet/{b)^  ScoU   v. 
7"^^^^"*^^     Davis*  (c) 

V, 

Xing.  j^^^  q^  Richards  and  Mr.  Heberden^  contra^  argued, 

^first,  that  the  bishop  was  not  a  trustee  under  the  acts ; 
that  his  assent,  which  was  required,  was  for  the  pro- 
tection of  the  see  of  Mochester  and  the  patronage  of 
the  rectory  alone,  the  protection  of  the  future  rectors 
being  sufficiently  provided  for  by  the  trustees  and  by 
the  superintendence  of  the  rector  for  the  time  being, 
who  was  the  party  most  interested  in  obtaining  money 
for  the  purposes  of  the  act  on  the  best  possible  terms. 

Secondljfj  that  the  Bishop,  though  a  trustee,  might 
still  deal  in  the  manner  he  had  done  ;  for  this  was  not 
a  sale  by  a  trustee  to  himself,  but  by  a  cestui  que  trust  to 
his  trustee ;  that  the  case  was  like  that  of  Howard  v« 
Ducane  (<f),  where  it  was  held,  that  trustees,  having  a 
power  of  sale  with  tlie  consent  of  a  tenant  for  life, 
might  sell  to  the  tenant  for  life.  That  here  no  fraud 
or  concealment  had  been  charged,  and  that  the  attempt 
to  prove  an  undervalue  had  altogether  failed. 

Thirdly^  they  contended  that  the  Plaintiff  was  barred 
by  lapse  of  time. 

Andj  Jburtkfyi  as  to  the  extent  of  relief,  tliey  argued, 
that  the  Plaintiff  was  only  entided  to  a  reference  to  the 
Master,  to  inquire  what  amount  of  annuity  ought  pro- 
perly to  have  been  granted,  and  that  the  payment  of  such 
annuity  ought  to  be  decreed  for  the  future.  That  if  Mr. 
Fraser  had,  by  over  payments,  discharged  the  2000/.  and 
interest,  still  the  present  PlaintifiT,  who  had  the  benefit  of 

the 

(o)  10  Vet.  5S0*  (c)  4  2IylHe  cj-  Croigy  87. 

(A)  G.  Coi>prr,  146,  (rf)  Twmtr  ^  Rnu.  81. 
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the  rectory  boose^  was  not  entitled  to.take  credit  for  the  1840. 
over  payments  of  Mr.  Fraser^  whose  ikmily,  if  any  one, 
were  entitled  thereto.  That  the  act  contemplated  the 
successor  of  Mr.  Frasef*  bearing  his  portion  of  the  bur- 
then for  the  benefit  he  received^  and  that  it  would  be 
most  unjust  if  be  were  allowed  to  get  rid  of  the  whole 
burthen,  on  the  plea  that  his  predecessor  had  paid  too 
much.  That  as  regarded  Mr.  Fraser^  the  grant  of 
annuity  was  valid ;  he  bad  concurred  in  it  in  every  way ; 
and  that  if  it  was  to  be  avoided  as  against  his  successor, 
the  relief  must  be  limited  to  the  extent  to  which  the  ar- 
rangement was  prejudicial  to  such  successor.  That  the 
principle  of  repaying  the  2000Z.  and  interest  was  not 
equitable :  for  the  Defendant  had  run  all  the  risk  of  the 
lives  falling  in,  and  if  the  two  lives  had  ceased^  the  an- 
nuity would  also  have  ceased ;  that  a  party  could  not  be 
allowed  to  stand  by  and  take  all  the  advantage  which 
might  accrue  from  the  early  cesser  of  the  annuity  by 
the  falling  in  of  the  lives,  and  after  the  peril  was  over, 
get  rid  of  the  annuity  on  payment  of  the  principal  and 
interest*  That  the  risk  had  been  run  by  the  Defendant ; 
and  although  he  had  not  insured  the  lives,  he  had  him- 
self been  the  insurer.  As  to  the  rectory  having  re- 
paid the  advance,  it  was  a  mere  fallacy,  the  amount 
having  been  paid  by  Mr.  Fraser  himself  out  of  his 
own  monies.  They  cited,  as  to  the  purchases  by 
trustees  (a),  Ayliffe  v.  Murray  (i),  Ex  parie  Lacey  (c), 
CciUs  V.  Trecothick  (cf),  Dowiies  v.  Grazebrook  (^),  Hunter 
V.  Atkins  {g)^  Campbell  v.  Walker  (Ji) ;  as  to  the  efiect 
of  time,  Morse  v.  Royal  (i),  Hovenden  v.  Annesley  (A:), 

Chalnier 

(a)  2  SugdeiCi  Vendors,  119.  (g)  5  MyL  ^  Keen^  1 13. 

(&)  2  Atk.  58.  ih)  S  Vet.  677. 

(e)  6  Vet,  625.  (i)  12  Vet.  8S5. 

{d)  9  Ves.  247.  (k)  2  S.  ^  Lef.  637. 
(e)  5  Mer.  200. 
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1840.        Chaimer  v.  Bradley  (a),  Partes  y.  White  {b)y  Gregctry  v. 
Gregory  (c),  and  Champion  v.  Rigby.  (d) 

The  Master  of  the  Rolls. 

It  appears  that,  in  1809,  it  was  thought  desirable  to 
build  a  new  rectory  house  at  Woolwich,  and  for  that 
purpose  it  was  proposed  to  sell  the  old  house  and  part 
of  the  glebe  lands,  to  obtain  a  power  of  granting  leases 
on  fines,  and  to  employ  the  amount  thereby  rabed  in 
building  the  new  house.  To  effect  this  purpose  an  act 
of  parliament  was  obtained  in  1809,  authorising  certain 
things  to  be  done,  with  the  consent  of  the  Bishop  of  the 
diocese. 

The  monies  raised  under  this  act  being  found  insuf- 
ficient for  the  purpose,  a  second  act  was  obtained  in 
1812,  whereby  authority  was  given  to  raise  a  further 
sum  of  2000Z.,  by  granting  annuities  on  one  or  nx>re 
life  or  lives.     In  this  act  of  parliament  again,  several 
things  were  required  to  be  done  with  the  consent  of  the 
Bishop,  who,  being  the  patron  of  the  rectory,  was  a  most 
important  party  to  any  proceedings  affecting  the  living. 
The  several  offices  which  seem  to  have  been  imposed 
upon  him  by  these  acts  of  parliament,  as  far  as  they 
relate  to  the  present  question,  were  these: — It  being 
highly  necessary  and  important  that  a  house  should-  be 
erected  suited  to  the  rectory  or  to  the  value  of  the 
rectory,  the  plan  of  the  house  was  to  be  approved  of  by 
him  :  in  tlie  next  place  the  borrowing  of  the  money  by 
sale  of  annuities  was  also  to  be  assented  to  by  him  : 
the  money  to  be  raised  was  to  be  placed  in  the  hands 
of  trustees  appointed  by  the  act ;  but  prior  to  their  dis- 
charge 

(«)  1  Jme.  iW.su  {d)  \R.i  Myi.  S39.,  affirmed 

(6)  1 1  Fet.  t26.  bj  Lord  CoUaii4am  io  1S40. 

(c)  G.  Cooper^    ^1^    Jacoi, 
651. 
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charge  there  was  to  be  a  declaration  of  the  Bishop,  that  1840. 
the  house  had  been  finished  and  completed  to  his  satisfac- 
tion. The  accounts  were  to  be  rendered  by  the  trustees, 
and  to  be  approved  of  by  the  Bishop ;  and  moreover,  any 
surplus  raised  by  these  means  was  to  be  applied,  with 
the  approbation  of  the  Bishop,  in  planting  and  in  other 
purposes  for  the  permanent  improvement  of  the  rectory. 
In  all  these  several  particulars,  therefore,  it  is  perfectly 
manifest  that  the  Bishop  had  a  very  important  duty  to 
perform.  He  was  intrusted  not  only  with  the  protec- 
tion of  the  interest  of  the  see  in  regard  to  its  patronage, 
but  also  with  the  protection  of  the  rectory  and  the  in- 
terest of  all  future  rectors.  The  annuity  was  to  be 
granted  by  the  then  rector ;  but  as  the  produce  was  to  be 
applied  for  purposes  which  were  to  be  useful  to  all  suc- 
ceeding rectors,  a  duty  was  imposed  on  the  Bishop,  to 
see  that  the  rector  for  the  time  being  did  not  abuse  the 
power  which  was  thus  vested  in  him. 

In  December  1812,  the  rector  proposed  to  raise  2000/. 
by  the  grant  of  an  annuity  of  \Mt  for  two  lives.  This 
proposal  was  communicated  to  the  Bishop,  who  con- 
ceiving, as  I  think  most  properly,  that  it  was  his  duty 
not  to  give  a  blind  consent,  but  to  exercise  his  judg- 
ment having  regard  to  those  interests  which  he  was 
bound  to  protect,  observed,  that  he  thought  9  per  cent, 
was  too  high  a  rate,  and  in  consequence  of  his  interfer- 
ence the  negotiation  then  pending  was  broken  off. 

It  is  to  be  inferred  from  the  correspondence,  that  the 
Bishop  thought  he  could  probably  be  able  to  find  some 
person  who  would  require  a  less  price,  and  I  cannot 
help  thinking  that  the  necessary  inference  to  be  de- 
rived from  his  own  letter  is  this,  —  that  by  his  own 
proper  inquiries,  and  acting  in  a  manner  in  the  highest 
degree  meritorious  for  the  benefit  of  the  rectory,  he 

had 


60  CASES  IN  CHANCERY- 

184-0.  had  found  a  person  who  was  willing  to  advance  the 
200021  for  a  less  annuity  than  that  which  had  been  pre- 
viously proposed  by  Mr.  Fraser^  the  rector,  under  the 
advice  of  Mr.  //cg^  the  surveyor.  I  cannot  imagine  that 
the  Bishop,  either  at  this  time  or  ever  throughout  this 
transaction,  had  the  least  sinister  object  in  view ;  so  far 
from  it,  I  believe  he  was  then  acting  with  a  desire  to 
promote  the  interest  of  the  rectory,  and  if  he  had  never 
interfered  further,  the  transaction  would  no  doubt  have 
stood  entirely  clear ;  instead  of  any  contrivance  or  fraud, 
or  any  thing  of  that  sort  on  his  part,  I  think  we  have 
indications  of  his  having  been  actuated  by  a  very  con* 
trary  spiriL  Finding  that  Mr.  Broderip,  to  whom  he 
referred,  did  not  tliink  fit  to  advance  the  2000/.  at  a  less 
rate  than  8^  per  cent,  the  Bishop  unfortunately  ima- 
gined it  would  not  be  a  bad  thing  for  him  to  obtain 
the  annuity  at  that  price.  But  even  then,  so  far  from 
being  actuated  by  any  sordid  or  fraudulent  motive,  he 
openly  and  fairly  states  in  his  letter^  that  he  had  come 
to  the  determination  of  taking  it  at  that  rate  himself, 
**  provided  that  in  the  mean  time  the  agent  had  nU  been 

m 

able  to  procure  the  2000/.  at  a  lower  rale;**  so  that  if  it 
bad  been  in  the  power  of  the  rector  or  his  agent,  in  the 
mean  time,  to  procure  the  2000/.  on  lower  terms,  I 
have  no  doubt  the  Bishop  would  immediately  have 
given  up  the  project  he  at  that  time  entertained,  and 
personally,  would  have  had  no  more  to  do  with  this 
transaction.  How  a  communication  of  that  kind  from 
the  Bishop  might  have  affected  Mr.  Fraser^  or  those 
who  were  advising  him,  is  a  matter  of  very  different 
consideration ;  for  if  they  found  that  this  was  a  thing 
agreeable  to  the  Bishop,  they  might  certainly  have  dis- 
continued all  exertions  for  procuring  another  person  to 
accept  the  annuity  at  a  lower  price,  and  would,  perhaps, 
have  felt  very  much  inclined  to  gratify  the  Bishop  on 
whom  Mr.  Frasa^  so  much  depended. 

The 
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The  Bishop  seems  to  have  been  perfectly  aware  that  ]  840. 
there  was  a  difficulty  in  the  transaction, — he  was  con- 
scious, that  being  "  a  party  to  the  deed  **  in  another 
character,  there  existed  a  difficulty  in  making  himself 
the  grantee  of  the  annuity,  and  he  therefore  proposed  to 
have  a  trustee  appointed.  Mr.  VenaUes  was  ultimately 
fixed  upon  for  that  purpose,  and  the  transaction  was 
then  completed*  Thus  the  Bishop,  in  whom  all  these 
powers  were  vested,  in  whom  this  trust  was  reposed  by 
the  act  of  parliament,  made  himself,  in  the  course  of  the 
transaction,  an  interested  party. 

Now  I  apprehend  that  the  question  here,  is  not  whe* 
ther  there  was  fraud  or  no  fraud,  nor  whether  there 
was  a  contrivance  to  get  an  undue  advantage  or  not ; 
but  the  question  is,  whether  this  Court  will  permit  a 
person  standing  in  the  fiduciary  and  confidential  situ- 
ation in  which  the  Bishop  then  was,  to  make*  himself 
an  interested  party  in  the  very  transaction  which  he 
was  bound  as  trustee  most  vigilantly  to  superintend. 
What  Lord  Mdan  said  on  this  subject  is  calculated 
to  make  an  impression  on  every  mind ;  he  says  (speak- 
ing quite  generally  of  trustees  and  persons  in  fiduciary 
situations),  ^*  If  a  trustee  can  buy  in  an  honest  case,  he 
may  in  a  case  having  that  appearance,  but  which,  f[*om 
the  infirmity  of  human  testimony,  may  be  grossly  other- 
wise.'' The  impossibility  of  detecting  the  conduct  of 
parties  placed  in  such  situations,  is  the  reason  which 
imposes  upon  the  Court  a  necessity,  which  I  believe  has 
always  been  acted  on,  of  saying  that  such  transactions 
shall  not  stand  at  all.  You  have  not  the  means  of 
finding  out  all  the  modes  in  which  advantage  can  be 
taken;  and,  tlierefore,  it  is  safer,  and  the  interests  of 
society  require,  that  you  should  forbid  such  transactions 
altogether. 

It 
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1840. 


It  is  undoubtedly  a  great  satis&ction  to  observe^  that 
in  the  course  of  these  proceedings  the  Bishop  intended  to 
do  what  was  right ;  he  however  violated  the  rule  of  law, 
and  at  no  very  long  period  afterwards  he  was  apprised 
of  the  difficulty  in  which  he  had  placed  himself, — he 
was  at  that  early  period  placed  on  his  guard,  and  had 
then  the  opportunity  of  making  provisions  for  the  chance 
of  the  transaction  being  afterwards  set  aside. 


It  appears  to  me  the  Bishop  was  making  what  he 
thought  a  proper  and  an  advantageous  arrangement  ibr 
himself;  but  he  had  not  the  slightest  idea  of  defrauding 
the  rectory.  I  think  it  is  but  due  to  those  who  are  now 
claiming  under  him  to  say,  that  such  is  the  strong  impres- 
sion which  I  have  on  my  mind,  and  that  I  do  not  think 
there  is  the  smallest  imputation  which  can  rest  on  his 
memory ;  —  no  such  charge  is  made  by  the  bill,  and  the 
counsel  for  the  Plaintiff  have  most  carefully  abstained 
from  making  any  such  imputation.  The  simple  ques- 
tion, however,  to  which  we  are  brought  in  this  case  is, 
whether  sudi  a  transaction  as  this  is,  can,  consistently 
with  the  rules  of  law,  be  allowed  to  stand.  I  am  of 
opinion  it  cannot,  because  it  is  a  clear  violation  of  those 
rules  which  have  been  established  for  the  defence  of 
those  whose  interests  and  property  have  been  com* 
mitted  to  the  protection  of  persons  placed  in  a  fiduciary 
situation ;  on  that  ground  alone  I  think  this  case  is  to 
be  determined. 


It  is  said,  that  length  of  time  is  to  operate  as  a  bar ; 
but  I  apprehend  that  time  runs  in  this  case  only  from 
the  period  when  the  present  rector  was  appointed ;  the 
Bishop  was,  in  one  sense,  a  trustee  for  the  several  rectors, 
he  was  to  protect  the  interest  of  the  rectory,  not  only 
for  iilr.Fraser  the  incumbent  at  that  particular  time, 
but  all  future  rectors ;  and  if  Mr.  Frascr  had  either  so 

involved 
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involved  himself  in  the  transaction  that  he  could  not  set 
it  aside,  or  if  he  was  so  interested  or  so  well  satisfied  that 
he  did  not  choose  to  set  it  aside,  surely  that  is  no  rea- 
son whatever  why  the  person  who  succeeded  him  should 
not  be  allowed  to  complain.  The  question  is,  what 
is  now  to  be  done.  The  Bishop  and  those  who  claim 
under  him  have  been  repaid  the  2000/.  and  interest  4 
that  is  admitted  in  the  answer.  Then  who  is  injured  ? 
The  Bishop  and  those  who  claim  under  him  have 
been  repaid  the  money  advanced,  with  interest,  and  al- 
though the  annuity  will  now  be  determined  to  the  dis- 
appointment of  parties  claiming  under  the  Bishop,  yet 
this  is  the  consequence  of  the  transaction  into  which 
he  entered,  and  those  who  claim  under  him  must  be 
bound  by  it.  What  the  Plaintifi*  says  is  this :  -*  the 
rectory  was  benefited  to  the  amount  of  2000/.,  and 
that  has  been  repaid  out  of  the  income  of  the  rectory,-* 
repaid  it  is  true,  out  of  the  income  of  the  rectory  while 
in  the  enjoyment  of  Mr.  Fraser  ;  but  what  has  the  De- 
fendant to  do  with  that  ?  The  Bishop  and  those  claim- 
ing under  him  have  been  repaid,  and  the  debt  incurred 
by  the  rectory  having  been  satisfied,  the  annuity  ought 
to  cease. 

It  being  admitted  in  the  answer  that  the  2000/.  and 
the  interest  have  been  repaid,  I  am  of  opinion,  that  the 
annuity  deed  ought  to  be  delivered  up  to  be  cancelled. 


AfiBnned  by  the  Lord  Chancellory  15th  Jantuuy  is^l. 
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Jic/jf  18.  BARKER  X).  SMARK. 

A  vendor  con-  fTTlHE  Defendant  Smark  purchased  a  moiety  of  cer- 
tate  to  a  pur-     "^    ^^^  property  for  the  sum  of  ^QOOL^  which  was 

chMer.  and       conveyed  to  him  in  September  1829,  in  consideration  of 

took  a  bond  . 

for  the  pur-      8000/.  in  the  deed  expressed  to  be  paid. 

chase  money. 

He  afterwards 

sued  at  law  on       The  purchase-money  was  not  however  paid  at  the 

S'LjSj'i!!!!^  time,  but  a  bond  dated  the  SOlh  of  June  1829  was  given 

fisting  on  bis    by  Smark  for  the  payment  of  the  SOWL  and  interest, 
equitable  lien. 
He  was  put  to 

his  election  in       Qn  the  SOth  of  May  1840,  the  Plaintiffs,  who  repre- 
wbicb  court  ^  '  » 

he  would  pro-  sented  the  vendor,  filed  their  bill  against  Smart  and 

^^  others  to  have  it  declared  that  they  had  an  equitable 

lien  on  the  property  for  the  payment  of  the  8000/.  and 

interest,  and  for  an  account  and  payment  by  means  of  a 

sale  of  the  estate,  or  that  a  legal  mortgage  might  be 

made  to  them  by  the  Defendants. 


On  the  10th  of  June  1840,  the  Plaintiffs  also  com- 
menced  an  action  at  law  on  the  bond,  for  the  recovery 
of  the  3000/.  and  interest. 

On  the  9tli  of  July^  the  Defendant  Smarts  after  put- 
ting  in  his  answer,  obtained  ex  parie^  an  order  that 
the  Plaintiffs  should  elect  within  eight  days  in  which 
court  they  would  proceed.  It  was  now  moved  on  the 
part  of  the  Plaintiffs,  that  tliis  order  might  be  dbcharged 
with  costs. 

Mr.  CAamHIesSj  in  support  of  the  motion  contended, 
that  the  order  liad  been  obtained  on  a  false  suggestion, 
namely,  that  the  Plaintiff  was  prosecuting  the  Defendant 

both 
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both  at  law  and  in  equity  for  one  and  the  same  matter:  1840. 
whereas  the  Plaintiff  was  proceeding  against  the  De- 
fendant personally  at  law  and  against  the  estate '  in 
equity ;  on  that  ground,  be  contended,  that  the  order 
for  election  ought  to  be  discharged ;  Mills  v.  Fty.  (a) 
He  ai^ed  also  that  a  mortgagee  was  entitled  to  avail 
himself  of  all  hb  remedies  at  one  and  the  same  time : 
and  that  the  decision  of  Greenwood  v.  Tqybr  (b)  had 
been  disapproved  of  in  the  recent  case  of  Mason  v. 

Mr.  Pemberion  and  Mr.  Teedf  cofUrdj  insisted  on  the 
r^ularitf  of  the  order  to  elect  and  distinguish  this  from 
the  case  of  a  l^al  mortgage. 

Mr.  CkandlesSf  in  reply. 

T^  Master  of  the  Rolls  said,  that  although  a 
mortgagee  was  entitled  to  pursue  all  his  remedies  con- 
currently, yet  in  this  case  where  the  vendor  hod  taken  a 
bond  to  secure  the  purchase-money,  he  could  not  be 
permitted  to  sue  at  law  and  in  equity  at  the  same  time : 
that  this  order  to  elect  would  not  prejudice  the  Plain- 
ti£^  for  if  he  failed  in  one  remedy  he  might  resort  to 
the  other. 

(a)  8  ¥€9.^3.9.  (e)  9  Myl.4t  Crmg^ 445. 

(b)  I  lL4r  MyL  185. 


Vol.  ni. 
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1840. 


'i^ll:  LANE  V.  PAUL. 

V^^^^  fJN  the  9th  of  3%,  the  Plaintiff  gave  notice  of  a 
cept  to  the  motion  for  the  production  of  documents  admitted 

imnrL  for  in-  ^J  ^®  answer  of  the  Defendants  to  be  in  theur  posses- 
tuffidepcy,  is  sion,  but  the  notice  contamed  no  reservation  of  its  being 
amotion  fo/  °^®  "  without  prejudice  to  the  Plaintiff's  ri^t  of  ex- 

prodaction  of  oq)ting  to  the  answer." 

papen, 

founded  on 

•jj^^;^  ^°        On  the  29th  of  3%  the  motion  was  brou^  on. 

It  if  un-       when  an  order  made  against  one  Defendant;  exoqptioos 

2^^^^^^^^  to  the  answer  for  insuflSciency  were  delivered  on  the 

move  **  widi-    same  day. 
out  prqiidice 
tothePlain- 

tiiTs  nAt  to        On  the  11th  oijune  the  same  motion  was  made  and 
except. 
•It  isnottrae  discussed  as  to  another  Defendant,  and  on  the  same  day 

^|8^[^     the  exceptions  for  insufficiency  were  refierred  to  the 

thataninniA    Master, 
ficient  answer 
b  no  answer. 

A  motion  was  now  made  on  the  part  of  the  Defend- 
ant to  discharge  the  order  referring  the  exception^  on 
the  ground  of  irregularis,  it  having  been  made  after 
the  motion  to  produce  the  documents,  and  after  an 
order  had  been  made  on  admissions  contained  in  the 
answer. 

Mr.  PemberUm  and  Mr.  Kinglake,  in  support  of  the 
motion  contended,  that  by  moving  on  admissions  in  the . 
answer  without  any  reservation  of  the  right  to  excqpt^ 
the  Plaintiff  had  affirmed  the  sufficiency  of  the  answer ; 
for  an  insufficient  answer  being  considered  no  answer, 
the  Plaintiff  by  adopting  it  for  the  purposes  of  the  mo- 
tion had  assumed  its  sufficiency. 

That 
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That  the  practice  was  thus  stated  in  Maddjodfs  Chan^  1 840. 
eery  Practice,  (a)  ^^  After  an  application  to  pay  money 
into  court  founded  on  an  admission  in  the  answer,  the 
Piaintifl^  it  has  been  held,  cannot  except  to  the  ailswer; 
a  special  motion  in  svcb  cases  should  be  made  for  pay- 
ment of  money  into  court  without  prejudice  to  a  refer-, 
enoe  for  insufficiency;  no  direct  authority  was  cited, 
but  that  was  the  opinion  of  the  registrar  which  the  Vice- 
Chancellor  confirmed;''  Bcme  v.  Anderson,  {b) 

Mr.  Lofius  Lcfwndesy  canirdj  pontended  that  the  prac- 
tice was  otherwise.  That  if  such  a  motion  had  the  effect 
of  preventing  exceptions  being  afterwards  taken,  the 
Plaintiff  could  not  prevent  that  result  by  stating  in  hiis 
own  notice  of  motion  that  it  was  to  be  made  <*  without 
prejudice,*'  or  in  such  a  mode  as  not  to  produce  the 
dtfect  which,  it  was  assumed,  the  court  attributed  to 
it ;  in  Philip  v.  Stephenson  (c),  the  Court  refused  to 
insert  this  qualification  in  the  order;  he  referred  also 
to  a  case  of  Davis  v.  Fratiilyn  lately  before  the  Lord 
Chancellor. 

Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls  said  he  would  take  an 
opportunity  of  inquiring  into  the  practice. 


Hie  Master  of  the  Rolls.  jui^  si. 

In  this  case  the  Plaintiff,  having  given  notice  of  a 
motion  for  the  production  of  documents,  stated  in  the 
schedules  to  the  answer,  took  exceptions  to  the  answer, 
and  caused  the  same  to  be  delivered  on  the  same  day 
on  which  an  order  was  made  upon  the  modon ;  and  he 

afterwards 

la)  Vol.  ii.  3d  ed.  p.  432.  (c)  1 1  Price,  755. 

ib)  Jfajf  15. 1819.MSS. 

F  2 
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1 840*  ^    afterwards  obtained  an  order  to  refer  the  exceptions  to 
the  Master  in  the  usual  manner. 

The  notice  of  motion  did  not  express,  as  is  often 
done,  that  the  motion  was  intended  to  be  made  without 
prejudice  to  the  Plaintiff's  right  to  except  to  the  answer; 
and  the  Defendant,  alleging  that  the  motion  was  an  ac» 
ceptance  of  the  answer  or  a  waiver  of  the  exceptions^ 
now  moves  that  the  order  referring  the  exceptions  may 
be  discharged  for  irregularity.  Raraoe  v.  Anderson^  which 
was  cited  at  the  bar,  is  .the  only  decided  case  which  has 
been  found  on  the  subject,  and  it  is  in  favour  of  the 
motion ;  but  it  appears  from  a  note  of  the  late  Mr. 
Walker  that  that  case  was  decided  upon  a  notion  that  a 
like  order  had  been  made  by  Lord  Eldon  in  the  case  of 
JRawe  V.  Gudgeon^  which  seems  to  have  been  a'mistake^ 
the  order  in  JRcwe  v.  Gudgeon  having  been  made  by  Sir 
Thomas  Plumery  and  being  made  in  the  common  form 
for  the  production  of  papers  without  prejudice  to  the 
Plaintiff's  right  to  except. 

Under  these  circumstances  Bxme  v.  Anderson  cannot 
be  considered  as  a  conclusive  authority;  and  it  appears 
to  me  that  the  words  "  without  prejudice  "  so  frequently 
introduced  into  notices  of  motion  made  upon  the  answer 
before  the  time  for  excepting  has  expired,  can  only  be 
considered  as  made  from  abundant  caution,  and  cannot 
in  the  absence  of  direct  decision  be  taken  as  conclusive 
evidence,  that  if  the  words  were  not  introduced,  the  mo- 
tion would  be  a  waiver  of  the  exceptions.' 

Though  an  answer  which  is  found  insufficient  may 
be  treated  as  no  answer,  as  to  the  points  on  which  it  is 
so  found,  yet  it  is  not  true,  as  a  general  proposition,  that 
an  insufficient  answer  is  no  answer :  an  answer,  insuffi^ 
cient  in  many  points,  may  yet  in  other  points  be  most 

important 
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important  to  the  Plaintifi^  and  sufficient  to  bind  the        1840. 
most  important  interests  of  the  Defendant. 

I  recollect  no  instance  in  wliich  an  order  for  pro- 
duction of  papers  or  payment  of  money  into  Court  has 
not  been  made  without  prejudice  to  the  right  of  except- 
ing when  so  asked,  nor  any  instance  in  which  it  has 
been  suggested,  that  the  words  ^'  without  prejudice,  &C.'', 
when  asked  for,  ought  not  to  be  inserted;  and  it  ap- 
pears to  me,  that  if  the  Defendant  by  the  answer  admits 
sufficient  to  entitle  the  Plaintiff  to  a  production  of 
papers,  it  would  be  unjust  to  say,  that  the  Plaintiff  shall 
not  have  the  production,  without  depriving  himself  of 
the  time  to  except  to  other  parts  of  the  answer,  which 
the  general  rules  of  the  Court  permit 

The  answer,  though  sufficient  for  the  motion,  may  be 
Tery  insufficient  in  other  respects ;  and  supposing  that 
upon  the  answer  filed,  there  is  a  dear  right  to  have 
money  or  papers  brought  into  Court,  and  yet  that  it  is 
not  clear  whether  it  would  be  for  the  Plaintiff's  benefit 
to  except  to  any  other  part  of  the  answer,  there  seems 
no  reason  why  during  the  time  which  the  general  rules 
of 'the  Court  allow  for  that  purpose,  he  should  be 
obliged  either  to  delay  his  motion  to  obtain  the  order  to 
which  he  is  entitled,  or  to  lose  the  time  for  further  con- 
sideration upon  the  other  parts  of  the  answer ;  and  it 
being  understood  that  by  the  general  rules  the  Plaintiff 
has  a  certain  limited  time  to  except  to  the  answer,  it 
does  not  appear  that  the  Defendant  can  be  injured  by 
the  omission  of  the  words  <<  without  prejudice,  &c."  in 
the  notice  of  motion  for  production  of  papers. 

I  am  therefore  of  opinion  that  this  motion  must  be 
refused,  but  considering  the  doubts  which  have  existed 
on  the  practice,  and  the  case  of  Bowc  v.  Anderson^  it  is 
refused  without  costs. 

F  3 
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MyM.  FINCH  V.  BROWN. 

t 

The  ordinary  l^R.  FINCH  being  entitled  to  aa  estate  in  the 
mortgagor  and  County  of  Berks^  the  whole  of  which  wag  subject 

mortgagee  in  ^  ^  moitffai^  for  1000^  agreed  to  sell  a  portion  of  it. 
possession  is,  "0"o  -^  -o  r  w 

that  the  Court  called  the  Short^Graoe  Close^  to  a  Mr.  Bnmm. 

will  not  direct 

an  account 

with  annual  In  September  1811   possession   was  taken  by   Mr* 

rests  if  there 

was  an  arrear  BrooM  of  the  part  he  had  purchased,  without  however 
of  interest  due  paying  the  purchase-money  for  it. 

gage  at  the 

time  of  the  j^  January  1813,  Mr.  Braam  obtained  a  transfer  of 

mortgagee  8  ^       ^    ' 

taking  pos-  the  mortgage,  which,  as  before  observed,  extended  over 
*^*  property  ^®  whole  estate.  At  that  time  there  was  due  on  the 
was  subject  to  mortgage  for  principal  the  sum  of  10002.,  and  for  in* 
loooTf^.P.  terest  1012.  On  the  other  band,  there  was  due  from 
agreed  with      Broton  to  Finchj  for  the  amount  of  purchase-money  of 

the  mort-  , 

easor  for  the    the  Short^Grove  Closet  and  for  interest  from  the  time  he 

^~ «-,  ^  p»«»i».  ^  »™  of ....  o.a.uu^ 

property,  and   therefore,  of  accounts  there  was  due  from  Finch  to  Braam 

J^ir  in  J^»««^  1813  the  sum  of  7S6i 
without  pay- 
chase  money.        No  further  interest  appeared  to  have  been  paid  on 

h^^  h^^  ^  h'  ^^  mortgage,  and  Brown,  in  Atsgust  1816,  recovered 

whole  mort-  and  retained  possession  of  the   mortgaged  property. 

i^!o/**on  ^y  "*^°s  of  the  rents  received  by  him,  the  whole 

which  an  ar-  arrear  of  interest  was  paid  off  by  November  1823.   After 

of  101/.  was  ^^^  ^^^^  ^^  annual  interest  amounted  to  about  30/., 

due    There  ^hile  the  average  rental  amounted  to  nearly  70/.  a  year. 

was  at  the  ^  "^  '^ 

same  time  due  1  ne 

from  A.  B.^  in 

respect  of  his  purchase,  56Sl.  Nothing  further  bdng  paid  by  the  raortgagor, 
A.  B,  in  1816  recovered  possession  of  the  properU.  The  rents  exceeded  Uie 
amount  of  interest,  and  in  188S  the  whole  arrear  of  interest  had  been  paid  oC 
The  Court  revised  to  direct  annual  rests. 
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The  sum  otBlSL  was  still  due  to  18S5  on  the  balance 
of  accounts,  about  300/.  havuig  been  paid  for  repairs, 
&C.  by  the  mortgagee. 

The  cause  coming  on  for  further  directions  on  the 
Master's  rqport,  who  had  ascertained  the  particulars  of 
tbeaocounty 

Mr.  Pemberian  and  Mr.  Coleridge  contended,  that 
under  the  circumstances,  and  the  rents  exceeding  the 
interest  from  1828,  the  accounts  ought  to  be  now  taken 
with  annual  rests. 


71 


1840. 


Mr.  Tinney  and  Mr.  E.  Montagu^  contrdf  cited  Wilson 
V.  Metcayis  (a),  Daois  v.  May  (i),  and  Latter  v.  Dash'- 
mod.  (e) 

The  Master  tf  the  Rolls  said  he  must  consider 
that  there  was  an  arrear  of  interest  due  when  the  mort- 
gagee took  possession,  and  that  the  ordinary  rule  there- 
fore applied,  which  was  not  to  direct  annual  rests  in 
such  a  case. 


(a)  1  Fuu.  530. 

(b)  19  Fei.  3B3. 


(c)  6  SmmUf  463. 
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Jviy  15.  MEHRTENS  w.  ANDREWS. 

A  testator,       ^T^HE  testator  J.  G.  jBoss,  being  possessed,  fimongst 
1767  directed  Other  property,  of  two  leaseholds,  the  first  being 

bis  estate  to  be  hgij  for  a  term  of  sixty-one  years  from  Michaelmas  1 75S, 

coDTerted  and 

invested,  and  at  a  rent  of  20/.,  and  die  second  for  a  term  of  twenty- 
be  gave  the      ^jjg     ^^  j^^  Midsummer  175S,  at  a  rent  of  20t, 

same  to  his  •' 

wife  for  life,  made  his  will,  dated  in  1761,  whereby  he  gave  to  Jchn 

wrdaughte?  Savage  and  James  Savage  all  the  residue  of  his  estate 

witb  re-  and  effects,  upon  the  special  trust  that  they  should,  as 

the  Plaintiffs.  ^^^^  ^  might  be  after  his  decease,  convert  the  same 

The  executors  jptQ  money,  and  invest  the  same  at  interest  on  covern- 
neglected  to  "^  .  ° 

convert  some    ment  or  other   securities,  and  pay  the  interest  to  faia 

leaseholds,  ^jf^  jj^j,  jjf^^  ^j^  remainder  to  his  daughter  Sarah 
the  successive  Duppa  for  life,  with  remainder  to  her  children,  and  in 
Hfe  uTenjoy  default,  to  his  next  of  kin  living  at  tlie  death  of  Sarah 
the  same  until  Duppa  (who,  in  the  events  which  happened,  proved 
piration"  ^  ^  ^^^  Plaintiffs  in  this  cause),  and  he  appointed 

•^^^«J  ^^^^^      John  Savage  and  James  Savage  his  executors, 
deaths  the 

Plaintiffs  filed 

their  bill  j^^  j^^y  ^{^^  testator  died,  and  his  will  was  proved  by 

against  the  re-      ,  '  ^  r  j 

presentatives    his  executors.       They  realised    the  other  residuary 

cutor^s  fora      ^^^®»  ®"d  invested  it  in  7000i  consols,  but  they  did 

general ac-  not  sell  the  leasehold  property;  in  the  same  year 
count.    The 

executors,  \*«o*/j 

who  had  no 

personal  knowledge  of  the  matter,  represented  the  residue  to  consist  of  a  sum  in 
the  funds;  and  they,  by  their  answer,  amongst  other  papers,  admitted  the  leases  to 
be  in  their  possession.  At  the  hearing  the  Plaintiffs  waived  the  accounts,  and  took 
the  money  in  the  funds.  They  afterwards  discovered  the  breach  of  trust  in  respect 
of  the  leaseholds,  and  filed  a  supplemental  bill  to  obtain  relief  in  respect  thereof. 
The  Court,  notwithstanding  the  former  decree,  decided  in  their  favour,  but  with- 
out costs. 

Executors  who,  contrary  to  the  trusts  of  the  will,  had  permitted  the  tenant  for  life 
to  enjoy  leasehold  property  in  specie,  the  title  to  which  was  bad,  but  of  which  no 
advantage  was  taken  by  the  owners  of  the  property,  being  responsible  for  the  ndne 
of  the  lea^c  at  the  testator's  death :  Held  that  such  value  should  be  ascertained, 
having  regard  to  the  enjoyment  acluaUy  had  thereunder. 
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« 


(l767)f  the  widow  and  the  two  executors  demised  the 
first-meDtioned  leasehold  property  for  twenty-one  years» 
determinable  at  the  end  of  seven  or  fourteen  years,  at  a 
rent  of  1S5/.  16s, ;  and  in  the  same  year  the  executors, 
for  a  nominal  consideration,  assigned  the  second  men* 
tioned  prc^rty  for  the  residue  of  the  term  unexpired 
therein. 


I8S». 


-  The  first  mentioned  proper^  was  afterwards  let  on 
lease  by  the  widow  and  Sarah  Duppa,  and  the  whole 
rents  were  received  by  them  during  the  continuance  of 
the  lease. 


The  widow  died  in  1789;  the  first  mentioned  lease 
expired  in  1814,  and  TArs.  Sarah  Duppa  having  died  in 
1881  without  issue,  the  ultimate  limitation  thereupon 
took  efiect  in  favour  of  the  Plaintiff,  who  were  fo« 
ragners. 

'  The  Defendant  Gibbs  was  the  executor  of  Sarah 
Duppa^  who  was  the  surviving  executrix  of  the  sur- 
viving executor  of  the  testator;  and  he  thus  represented 
both  the  original  testator  sni  Sarah  Duppa*  In  1832, 
and  after  the  death  of  Sarah  Dtqjpa^  the  Plaintiffs  filed 
their  bill  against  Gibbs  and  others  for  a  general  account 
of  the  estate  of  the  testator.  GibbSf  who  was  a  mere  re- 
presentative, and  was  very  imperfectly  acquainted  with 
the  afiairs  of  the  testator,  stated  by  his  answer,  that  the 
whole  residue  consisted  of  the  money  in  the  funds,  but 
he  admitted  the  leases,  &c.  relating  to  the  leaseholds  to 
be  in  his  possession.  The  cause  came  on  for  hearing, 
when  the  Piaintifts  waived  taking  the  accounts  of  the 
estate,  and  having  on  a  reference  been  found  to  be  the 
next  of  kin  entitled  under  the  testator's  will,  they,  on 
the  cause  coming  on  for  ftirther  directions,  obtained  an 
order  for  dividing  the  funds  amongst  them. 

Having 


u 
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:  Haying  afterwards,  as  they  stated,  disooveijed  the 
&cts  relatii^  to  the  leaseholds,  and  alleging  that  they 
had  been  misled  by  the  erronieous  statement  in  the 
answer  of  GibbSf  they  filed  the  second  bill  to  recover 
the  amount  of  the  value  of  the  leaseholds  at  the  testae 
tor's  death. 


The  leases  were  alleged  by  the  Defendants  to  have 
been  granted  by  a  tenant  in  tail,  who  had  power  to 
lease  for  twenty-one  years  only,  and  who  died  without 
issue,  and  without  having  suffered  a  recovery. 

The  cause  now  came  on  for  hearing,  when 

Mr.  Pemberton  and  Mr.  Wrighi  contended,  that  by 
the  non-conversion  of  the  proper^  according  to  the 
specific  directions  in  the  will,  a  breach  of  trust  had  been 
committed,  for  which  the  Defendants  were  responsible ; 
that  the  Plaintiffs  had  not  been  guilty  of  any  laches  ; 
that  time  did  not  run  until  the  death  of  the  tenant  for 
life,  when  the  class  to  take  became  for  the  first  time  as- 
certained. That  the  waiver  of  accounts  had  been  made 
by  the  Plaintiffs  in  ignorance  of  their  rights,  and  ought 
not  therefore  to  deprive  them  of  the  relief  now  sought 
by  their  supplemental  bill. 

Mr.  Kinderdey  and  Mr.  Shadweli  for  the  Defendants, 
submitted,  that  the  present  suit  ought  not  to  be  enter- 
tained after  the  Plaintiff's  waiver  of  the  accounts  in  the 
former  suit.  They  also  insisted,  that  the  lease  of  1753, 
having  been  granted  by  a  tenant  in  tail  who  had  the 
power  to  lease  for  twenty-one  years  only,  and  who  died 
without  having  suffered  a  recovery,  was  therefore  void 
as  against  those  in  remainder,  and  had  expired  in  1774, 
after  which  the  parties  had  become  mere  tenants  at  will. 
They  argued  also  that  at  this  distance  of  time  it  ought 

tp 
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lo  be  assumed  that  the  tenants  for  life  had  become  th§ 
purchasers  of  the  leasdiolds ;  that  the  Defendants  were» 
at  the  utmost,  liable  only  for  the  value  of  the  leaseholds 
at  the  testator's  death,  having  regard  to  the  bad  title ; 
and  that  the  Plainti£b  were  barred  by  the  lapse  of  time. 

Mr.  PemberUm^  in  reply.  No  length  of  time  will  bar 
a  trust,  and  parties  whose  interests  are  contingent  are 
not  bound  to  assert  their  rights  until  such  interests 
come  into  possession.  The  value  of  the  leases  must  be 
ascertained  with  reference  to  the  enjoyment  had  there- 
under. 

The  Master  qf  the  Roixs. 

This  is  one  of  those  cases  which  one  cannot  contem- 
plate without  very  great  regret,  for  whatever  may  have 
been  the  conduct  of  the  parties  at  the  time  when  this 
transaction  took  place,  still  this  suit,  if  successful,  will 
have  the  effect  of  depriving  innocent  pardes  of  that  to 
which  they  had  every  reason  to  think  themselves  en- 
titled, and  who  have  had  no  reason  to  believe  that  their 
interests  would  be  contested. 

The  direction  in  the  will  of  the  testator  was  distinct, 
it  was  therefore  the  duty  of  the  executors  and  trustees 
to  have  obeyed  that  direction,  and  to  have  converted 
the  leaseholds  into  money.  That  course,  however,  was 
not  pursued,  they  permitted  the, successive  tenants  for 
life  to  enjoy  the  whole  income,  so  that  on  their  death 
the  whole  interest  was  gone,  and  nothing  was  reserved 
for  those  who  became  entitled  in  remainder. 
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It  is  attempted  to  answer  this  by  saying  that  al- 
though the  lease  had  been  gi'anted  for  sixty-one  years, 
yet  it  was  granted  upon  a  bad  title :  that  the  lessor  was 
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only  tenant  in  tail,  and  had  no  right  to  grant  a  Imiger 
lease  than  that  which  a  tenant  in  tail  has  the  power  to 
grant.  It  is  not  very  material  how  that  may  be,  for  if 
the  parties  who  became  saccessively  entitled  to  this  pro- 
perty after  the  death  of  the  tenant  in  tail  did  not  think 
fit  to  dispute  the  lease^  but  allowed  it  to  continue  as  if  it 
were  a  legal  and  valid  lease,  and  thereby  permitted  the 
persons  who  were  to  enjoy  the  benefit  of  it  under  the 
will  to  receive  the  whole  profit,  such  persons  were  not 
entitled  to  retain  the  whole  profit  for  their  own  be- 
nefit, but  ought  to  have  secured  it  for  all  the  persons 
entitled  under  the  testator's  will,  and  amongst  them 
for  the  contingent  legatees.  It  is  said,  and  perhaps 
truly,  that  if  this  property  had  been  sold  at  the  time,  a 
very  small  sum  would  have  been  produced  for  the 
tenants  for  life  and  those  in  remainder,  but,  however 
that  might  have  been,  the  property  ought  to  have  been 
secured  for  the  persons  in  remainder ;  and  if  by  the 
forbearance  of  those  who  were  entitled  to  dispute  the 
validity  of  the  lease,  profit  was  made  by  it,  the  whole  of 
it  ought  not  to  have  been  received  by  the  tenants  for  life 
alone,  but  all  the  persons  entitled  under  the  will  were 
entitled  to  their  proportion  of  the  benefit  of  it. 


It  is  then  said,  that  the  Plaintiffs  are  precluded  by 
the  length  of  time  which  has  occurred  since  these 
transactions  took  place.  The  tenant  for  life  died  in 
1831,  upon  which  event  the  Plaintiff^'  interest  first 
vested  absolutely,  and  this  bill  was  filed  in  1836.  It  is 
true  that  the  Plaintiffs  might  immediately  on  the  death 
of  the  testator  have  filed  a  bill  to  have  their  interests 
secured,  but  they  were  under  no  obligation  to  do  so^ 
and  their  neglect  so  to  do  did  not  authorise  the  trustees 
and  executors  to  deal  with  their  property  in  the  way 
they  have  done ;  persons  entitled  in  remainder  or  con- 
tingency only,  are  not  to  be  precluded  from  relief  be- 
cause 
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cause  they  do  not  file  their  bill  until  after  their  interests 
have  become  vested  in  possession*  I  am  therefore  o£ 
<^inion,  that  no  such  time  elapsed  between  the  death  of 
the  tenant  for  life  in  1891,  and  the  filing  of  this  bill  as 
to  deprive  these  parties  of  relief. 


1SS9. 


MEBBTENfl 

Anossws. 


"V^th  respect  to  the  former  suit,  if  there  were  any 
thing  whatever  to  shew,  that  the  Plaintifis  at  the  Ume 
when  they  prosecuted  that  suit  were  in  any  d^ee 
aware  of  any  right  they  might  have  with  respect  to  the 
matter  now  complained  o^  I  should  certainly  have 
thought  their  conduct  such  as  would  have  prevented 
their  commencing  a  fresh  suit  for  the  relief  they  now 
ask;  but  this  does  appear  to  me  to  be  a  discovery 
made  since  that  time.  It  b  clear  that  the  decree  in  that 
cause  is  not  so  framed  as  to  give  to  the  parties  the  relief 
which  they  seek  for  in  this  cause;  and  I  think,  after 
some  hesitation,  and  having  had  some  doubt  about  the 
matter  in  the  course  of  this  proceeding,  that  I  ought 
not  to  consider  that  decree  as  one  which  deprived  the 
Plaintifis  of  the  relief  they  now  ask,  and  which,  inde- 
pendently of  that  decree,  they  would  be  most  clearly 
entitled  to.  Though  there  has  been  some  neglect,  I  think 
I  am  bound  to  give  the  Plainti£&  relief,  but  I  ought 
not  to  give  them  the  costs,  on  the  contrary,  having 
regard  to  the  other  suit,  the  costs  of  this  suit,  though 
for  redress  against  a  breach  of  trust,  must  come  out  of 
the  sum  recovered. 


It  remains  to  be  considered  to  what  extent  the  De- 
fendants are  liable.  If  the  matter  had  been  rightly  con- 
ducted, the  leases  would  have  been  sold  on  the  testator's 
death:  the  produce  would  have  been  invested:  the  income 
would  have  been  paid  to  the  tenants  for  life,  and  the 
capital  preserve  for  those  entitled  in  remainder.  What 
b  to  be  ascertained  b  the  value  of  the  leases  at  the  time 

when 
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when  they  ought  to  have  been  sold.  I  should  scarcely 
think  it  worth  while  to  take  any  enquiry  as  to  the  one 
which  was  assigned  for  a  nominal  consideration;  with 
respect  to  the  other  the  real  object  is  to  ascertain  what 
was  its  value  to  be  sold  at  the  time  when  it  ought  to 
have  been  sold,  which  I  apprehend  to  be  a  year  after 
the  death  of  the  testator.  Now  if  I  were  to  direct  it 
simply  in  that  way,  the  Defendant  would  of  course  say 
it  was  worth  nothing  to  be  sold,  because  there  was  a 
bad  title.  I  cannot  think  that  that  would  be  right;  what 
is  to  be  ascertained  is  the  value  of  the  lease,  having  re- 
gard to  the  enjoyment  which  was  actually  had  under  it ; 
it  must  then  be  ascertained  how  much  stock  could  have 
been  purchased  with  that  amount,  and  that,  I  think,  is 
what  the  PIainti£&  are  entitled  to. 


1840. 
July  25.  87. 


GILLETT  V.  PEPPERCORNE. 


A.  employed  raiHE  Defendant,  a  stockbroker,  was  largely  interested 
broker,  to  por-  ^^  t^®  South  Lambeth  Water  Works  Company,  of 
chase  some      which  he  was  also  an  active  director.     Having  recom- 

B.  apparently  mended  the  Plaintiff  to  make  investments  therein,  the 
f^m  C^  Ae  Plaintiff,  in  May  1826,  December  1830,  and  January 
ostensible  \M\  respectively,  purchased  through  the  Defendant 
**  h"^}^'"-       twenty-five  shares  in  the  undertakings  and  which  shares 

were  transferred  to  the  Plaintiff  by  persons  named 


wards  turned 
out  to  be  a 
mere  trustee 
for  B,    The 
Court,  after 
a  lapse  of 


Baxifiy  Cokj  and  Manning  respectively,  and  from  whom, 

apparently,  the  Defendant  purchased  such  shares  for 

the  Plaintiff.     It  subsequently  turned  out  that  at  the 

several  years,    ^^^  q{  (he  sales  these  shares  actually  belonged  to  the 

aud  without  -^  r    j 

entering  into  Defendant, 

the  qpesdon 

of  the  fmmess  of  the  price.  Held  that  the  transaction  was  void  on  grounds  of  public 
policy,  and  set  1ft  aside  with  costs. 
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DefisndaDt^  and  that  they  had  shortly  previous  been       1840.' 

trans&rred  into  the  names  of  the  apparent  vendors,  as 

tmstees  for  him.    Some  of  these  shares  had,  after  their 

pinchase,  been  transfisrred  by  the  Plaintiff  to  his  sons  P*w«*coeiir- 

by  way  of  advancement ;  but  they  were  r^ransferred  the  ^ 

day  previoos  to  the  institution  of  thb  suit  The  Hainti^ 

as  he  allied,  made  this  discovery  in  18S7,  and  in  18S8  he 

filed  this  bill  to  set  aside  the  transaction,  on  the  ground 

that  it  was  not  competent  to  a  stockbroker  or  agent 

employed  to  purchase^  to  sell  his  own  shares  to  his 

principal  in  the  name  of  another  par^ ;  that  the  prices 

given  were  extravagant ;  that  the  Defendant  bad  been 

guilty  of  fraudulent  concealment  of  the  real  fact ;  and 

the  bill  prayed  that  the  Defendant  might  return  to  him* 

the  purchase-money  given  for  the  shares,  with  interest. 

at  5  per  cent,  the  Plaintiff  ofiering  to  re-transfer  the 

shares,  and  all  the  profits  received  by  him. 

The  Defisndant^  by  his  answer,  insisted  that  he  had 
not  acted  as  the  broker  of  the  Defendant,  but  merely  as 
a  firiend;  that  the  prices  given  were  the  fair  market 
prices;  that  no  fraud  had  been  intended;  and  that  the 
transfisr  had  been  made  through  the  medium  of  a  third 
party,  in  order  to  prevent  the  depression  in  the  price  of 
diares,  which  would  have  been  created  by  a  transfer  by 
one  so  intimately  connected  with  the  company ;  he  also 
relied  on  the  Statute  of  Limitations. 

There  was  no  evidence  of  the  prices  charged  being 
estravagant,  or  of  any  fraud  having  been  intended,  and 
it  ai^)eared  also^  that  the  Plaintiff  was  a  large  pro* 
prietor  of  shares  purchased  from  other  persons. 

Mr.  Pemberton  and  Mr.  Loftus  Wigram^  for  the  Plain- 
tiff argued  that  shares  of  this  description,  the  number 
of  which  were  limited,  had  no  market  price  like  the 

public 


PBPFSRCORMZ. 


80  CASES  IN  CHANCERY. 

1840.       public  fundsi  and  that  therefore  it  was  not  possible 
*^^^^^^    accurately  to  ascertain  their  real  value.    That  a  party 
o.  employed  as  agent  to  purchase  on  behalf  of  his  prin* 

dpal  was  not  permitted)  by  the  rules  of  equity,  to  sdl 
to  his  principal)  unless  he  clearly  informed  his  employer 
of  the  fact.  That  sales  so  made  were  altogether  void 
in  equity,  and  the  transaction  was  liable  to  be  set  aside. 
That  the  principle  had  been  settled  by  this  Court  and  the 
House  of  Lords  in  the  case  of  Braokman  v.  Rothschild,  (a) 
That  here  there  had  been  an  improper  concealment  of 
the  facts,  which  could  only  be  accounted  for  by  the 
party  intending  to  do  what  was  wrong ;  and  that  the 
Defendant  was  liable  to  refund  the  purchase-money, 
with  interest,  at  5  per  cent ;  Bick  v.  Motley  (6),  BiUe  v. 
Scales  (c),  and  Munch  v.  CockereU.  {d) 

Mr.  C  P.  Cooper^  Mr.  Bethelly  and  Mr.  E.  Moniagaef 
corUrh^  contended  that  the  Defendant  had  not  acted  as 
the  Plaintiff's  broker,  but  gratuitously  as  his  friend ; 
and  that  the  advice  he  had  given  was  bon&Jtde^  and  had 
turned  out  to  be  sound.  That  the  prices  given  for  the 
shares  did  not  exceed  their  market  value,  or  what  would 
have  been  given  to  a  third  party ;  that  no  loss  had  been 
sustained,  and  consequently  that  the  allegations  in  the 
Plaintiff's  bUl  failed.  That  the  Plaintiff  and  his  son,  who 
had  access  to  the  company's  books,  must  be  taken  to  be 
cognizant  of  the  facts;  that  the  delay  in  commencing  pro- 
ceedings was  a  bar  to  relief;  and  that  the  re-transfer  by 
the  son  to  enable  the  father  to  commence  this  suit  was 
contrary  to  the  Statutes  of  Champerty  and  Maintenance^ 
Prosser  v.  Edmonds  (^),  and  had  this  effect,  that  the  Plain- 
tiff now  claimed  not  in  his  own  right,  but  as  represent- 
ing his  son,  who  had  no  right  of  suit.   They  argued  also 

that 

(a)  5  Simons,  155.,  3  Dow.  ^         (c)  12  Vetey,  40S. 
CL  188.,  S  Biigh,  165.  K,  R.  \d)  9  Simons,  539. 

(b)  2  iify/.  4r  jr.  512.  (e)  1  Y.  J-  Col.  481. 
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that  no  fraud  or  intention  to  deceive  existed;  that  the        1840. 

only  reason  for  transferring  through  a  third  party  was 

to  prevent  the  injurious  eflfect  which  would  result  in  the 

price  of  shares  in  the  market,  if  an  active  director  were  ""*»«***• 

known  to  be  parting  with  his  interest  in  the  concern;  that 

the  proceeding  was  common  on  the  Stock  Exchange, 

and  was  known  by  the  name  of  an  assignment  by  double 

transfer ;  they  insisted  also  that  the  case  diffisred  from 

Brootman  v.  Boikschildf  where  there  were  a  series  of 

fictitious  transactions,  terminating  in  a  loss* 

Mr.  Pembetion^  in  reply,  contended  that  no  time 
would  bar  relief  in  respect  of  a  fraud ;  that  where  a  fraud 
had  been  committed  and  concealed,  the  onus  rested  on 
the  person  committing  it,  of  shewing  when  the  veil  had 
first  been  removed,  and  the  party  defrauded  first  made 
aware  of  his  rights. 

The  Master  of  the  Rolls. 

Though  this  case  has  necessarily  occupied  consider* 
able  time,  and  has  been  argued  with  great  ability,  yet 
the  question,  as  it  seems  to  me,  is  a  very  simple  and 
short  one.  I  have  not  now  to  consider  what  was  the 
value  of  the  shares  when  bought  by  the  Plaintiff,  but 
I  have  simply  to  determine  on  the  validity  of  the  dif- 
ferent transactions  at  the  time  when  they  took  place. 
If  they  are  to  be  established,  both  parties  will  remain 
in  their  present  situation ;  but  if  otherwise,  it  must  be 
the  endeavour  of  the  Court  to  restore  them  to  the  situ- 
ation in  which  they  would  have  been,  if  these  transac- 
tions had  never  taken  place. 

It  appears  from  the  facts  admitted,  that  the  Plaintiff 
and  Defendant  in  this  case  had  been  on  terms  of  in- 

« 

timacy  for  a  great  length  of  time,  and  that  the  Plaintiff 
Vol.  III.  G  had 
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1840.  had  very  frequendy  employed  the  Defendant  ^as  his 
stockbroker  and  agent.  The  Defendant  was  a  director 
and  the  principal  manager  of  the  VauxhaU  Water  Works 
^""""^^"^  Company.  The  PlaintifiF  began  to  have  an  interest  in  that 
company  about  April  1826;  and  about  the  same  tune^ 
or  in  the  beginning  of  the  following  month  of  Mmfy 
the  Plaintiff  was  desirous  of  increasing  his  interest  in 
the  company.  The  first  transaction,  which  is  impeached, 
was  completed  through  the  medium  of  the  Defendant 
on  the  8th  of  May;  and  it  appears  to  me  firom  the 
documents,  that  in  that  transaction,  the  Defendant  did 
act  as  the  agent  of  the  Plaintiff;  that  transaction,  on 
the  face  of  it,  was  a  purchase  by  the  Defendant  of 
ten  shares,  from  a  Mr.  Ewart^  the  apparent  owner, 
who  conveyed  those  shares  to  the  Plaintiff  at  a  price 
amounting  altogether,  with  the  stamp,  to  the  sum  of 
931/. ;  and  it  seems  that  on  the  29th  of  Aprilj  a  few 
idays  before,  the  Defendant  had,  for  a  nominal  con- 
sideration, transferred  to  Mr.  Ewari  the  same  number 
of  shares ;  and  on  the  whole,  it  appears  beyond  doubt, 
that  at  the  time  when  the  Defendant  was  apparently 
acting  as  the  agent  of  the  Plaintiff  in  purchasing  the 
shares  for  him  from  Mr.  JEwartj  he  was,  in  fact,  selling 
and  causing  to  be  transferred  shares  which  were*  his  own 
property. 

The  second  transaction  which  is  impeached  took 
place  in  December  1830;  upon  that  occasion  it  appears 
to  me  from  the  documents,  without  going  further,  that 
the  Defendant  was  acting  as  the  gratuitous  agent  of  the 
Plaintiff;  but  the  acting  gratuitously  makes  no  difference 
in  my  mind  as  to  the  result  of  this  transaction.  Mr. 
Benjamin  Cole  then  transferred  ten  shares  in  this  com- 
-  pany  to  the  Plaintiff.  Now,  so  far  as  the  Plaintiff  could 
judge  from  the  transaction,  Mr.  Cole  appeared  to  transfer 
ten  shares  to  him,  or  according  to  his  nommation ;  and 

Mr. 
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Mr.  Peppereome  appeared  to  be  acting  as  the  agent  of       1840. 
the  Plamtifi^  procaring  that  transfer  and  effecting  that    ^TT"'^'^^ 
purchase;  while  the  fact  was,  that  on  that  very  day  Mr.  o. 

Cole  had  received  ten  shares  from  a  person  of  the  name  P*'^*a«o»""« 
of  DavieSj  and  on  the  same  day  Mr.  Davies^  for  a  no- 
minal consideration,  had  received  from  the  Defendant 
six  shares  in  that  company.  It  is  farther  alleged  by  the 
bill,  that  at  some  considerable  time  previous,  Mr.  Dawes 
bad  also  received  from  the  Defendant  the  other  four 
shares  for  a  nominal  consideration;  but  I  do  not  consider 
that  to  be  proved. 

The  third  transaction  which  is  impeached  took  place 
on  the  20th  o(  January  1831.  Upon  that  occasion,  also, 
it  appears  to  me,  that  the  Defendant  was  acting  as  the 
agent  of  the  Plaintiff.  The  transaction,  on  the  face  of 
it,  was  a  purchase  from,  and  a  transfer  by  Mr.  Man- 
nifig  of  five  shares.  The  costs  of  those  shares  was 
454f.  175*  6d..  f  and  in  this  case,  as  in  the  former,  it 
seems  that  the  Defendant  had  previously  transferred 
those  five  shares  to  Mr.  Manning  for  a  nominal  con- 
sideration. To  the  extent,  therefore,  of  the  twenty-one 
shares,  it  appears  to  me  that  the  Defendant  sold  the 
shares  which  were  belonging  to  himself  to  the  Plaintiff, 
when,  at  the  time,  he  was  appearing  to  the  Plaintiff  to 
act  as  his  agent,  and  to  be  purchasing  them  from 
somebody  else.  The  single  question  in  this  case,  I 
apprehend  is,  whether  such  a  transaction  can  be  sup- 
ported. 

It  is  said  that  this  is  every  day's  practice  in  the  city. 
I  certainly  should  be  very  sorry  to  have  it  proved  to 
me  that  such  a  sort  of  dealing  is  usual ;  for  nothing 
can  be  more  open  to  the  commission  of  fraud  thaq  trans- 
actions of  this  nature.  Where  a  man  employs  another 
as  hb  agent,  it  is  on  the  faith  that  such  agent  will  act 

G  2  in 
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IBiO.  in  the  matter  purely  and  disinterestedly  for  the  benefit 
of  hb  employer,  and  assuredly  not  with  the  notion  that 
the  person  whose  assistance  is  required  as  agent,  has 

PEBcoENE.  jjjmg^f  jjj  ^jjg  ^g|.y  transaction,  an  interest  directly  op 

posed  to  that  of  his  principal.  It  frequently,  I  believe, 
happens  that  the  same  person  is  agent  for  both  parties, 
in  which  case  he  holds  an  even  hand,  and  acts,  in  one 
sense,  as  arbitrator  between  them ;  but  if  a  person  em* 
ployed  as  agent  on  account  of  his  skill  and  knowledge  is 
to  have,  in  the  very  same  transaction,  an  interest  directly 
opposite  to  that  of  his  employer,  it  is  evident  that  the 
relation  between  the  parties  then  becomes  of  such  a  na- 
ture, as  must  inevitably  lead  to  continued  disappoint- 
ment, if  not  to  the  continued  practice  of  fraud. 

I  am  of  opinion  that  these  transactions  cannot  be 
supported ;  not  only  are  they  in  themselves  so  extremely 
likely  to  lead  to  the  commission  of  fraud,  as  to  make 
them  directly  against  the  policy  of  the  law ;  but  in  those 
cases  which  have  occasionaUy  come  to  the  knowledge  of 
the  Court,  and  which  fortunately  have  not  been  frequent, 
it  has  invariably  been  found  that  fraud  has  been  the  re- 
sult of  such  transactions.  It  is  not  necessary  to  shew 
that  fraud  was  intended,  or  that  loss  afterwards  took 
place  in  consequence  of  these  transactions,  because  the 
Defendant,  though  he  might  have  entertained  no  inten- 
tion whatever  of  fraud,  was  placed  in  such  a  situation  of 
trust  with  regard  to  the  Plaintiff  that  the  transaction 
cannot,  in  the  contemplation  of  this  Court,  be  considered 
valid. 

Being  for  these  reasons  of  opinion,  that  these  trans- 
actions cannot  stand,  the  next  question  is,  whether  any 
thing  has  taken  place  to  deprive  the  Plaintiff  of  the 
right  of  saying  to  Mr.  Peppercomey  <*  Put  me  in  the 
situation  in  which  I  was  before ;  whether  these  shares 

were 
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were  of  greater  Talue  or  not,  I  do  not  choose  to  be  at       1840. 
the  risk  of  selling  the  shares  which  now  stand  in  my      g*^^^^^ 
name:  they  have  been  transferred  to  mc  in  a  manner  «• 

which  the  law  does  not  warrant,  and  I  desire  to  be  ^'"»c9*n«. 
placed  in  the  sitaation  in  which  I  should  have  been, 
if  the  transaction  had  never  taken  place."  First,  with 
regard  to  the  length  of  time ;  there  is  nothing  to  shew 
that  this  was  discovered  before  the  year  1837;  it  is 
not  sufficient  to  say  that  the  Plaintiff,  being  a  pro- 
prietor, might  have  gone  to  the  books  and  made  a 
search  and  found  out  all  these  matters,  or  that  the  son, 
being  a  director  and  having  the  books  before  him,  might 
have  made  thb  search ;  the  knowledge,  in  my  opinion, 
ought  to  have  been  brought  home  to  the  Plaintiff,  and 
this  has  not  been  done* 

With  respect  to  the  other  point  as  to  the  transfer 
made  previously  to  the  institution  of  the  suit,  I  do  not 
think  it  makes  any  difference.  The  prayer  of  the  bill,  to 
the  extent  of  the  twenty-one  shares,  must,  therefore,  be 
granted :  the  Defendant  ought  to  take  back  those  shares, 
with  all  the  dividends  which  have  been  paid  upon  them, 
and  he  ought  to  pay  to  the  Plaintiff  the  purchase-money, 
with  interest  at  the  rate  of  5  per  cent.,  and  the  costs  of 
this  suit. 
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1840. 


jyly  8.  HODGES  v.  The  CROYDON  Canal  Company. 


com-    T)  Y  ^^  ^c^  incorporating  the  Croydon  Canal  Com* 
""        "^^  pany  (41  G.  8.),  they  were  empowered,  to  borrow 


A  canal 
pany  con- 
veyed, under 

their  common  money  by  mortgage  according  to  a  particular  form. 

seal,  the  canal, 

works  and 

rates  to  a  In  1810  they  borrowed  300/.  from  L.  Brickwood^ 

hold^c\n-  which  was  secured  by  mortgage  under  their  common 
til  repa3;ment  seal,  whereby  the  company  bargained  8cc.,  to  Brickwood 
money  bor-      the  canai  and  all  the  works,  and  all  the  rates  payable  by 

rowed  and  in-  ^j^ue  of  the  act,  to  hold  8cc.,  until  the  said  sum  of  300/^ 
terest.    There      .  ^  .,rr« 

was  no  cove-    with  interest  at  5L  per  cent.,  should  be  repaid.    There 

the  modern 

limitations  ^^  interest  had   been  paid   subsequent  to    October 

that  although    1819,  and  under  an  act  of  the  5th  JV.  4.  the  Croydon 

the  mortgagee  _^  , 

could  recover    Canal  was  sold  to  the  Croydon  Railway  Company  for 

the  principal     40,250/.,  and  it  was  enacted  that  the  purchase-money 

withm  twenty  i  ,         i  .      i 

years,  yet  his  and  all  other  the  monies  belonging  to  the  Croydon  Canal 
arreare  of  in-    Company,  should,  from  time  to  time,  be  paid  and  ap- 

terest  was  plied,  under  the  orders  and  directions  of  the  committee 
limited  to  six     «      ^,      ..        i    .         r        i  •  ^  j     .i 

years.  *^^  ^"®  ^^°^®  being  of  such  company,  m  or  towards  the 

The  point  performing,  observing,  paying,  answering  and  satisfying 
whether  a  '  all  the  mortgage  and  other  debts,  contracts,  engage- 
mortgagee        ments,  damages  and  expenses,  and  all  other  claims, 

iV^CIo  CI  1  LI » I wU 

to  six  years' or  demands  and  liabilities  whatsoever,  to  which  the  said 
*  rr^ear^  oHn-    ^"^^  company  were  or  might  be  subject  or  liable,  and 

terest.  The      which  were  or  ought  to  be  performed,  observed,  paid, 

Defendant, the  ,  ^«  c  j  u     *i.  i 

mortgagor,       answered,  or  satisned  by  the  same  canal  company,  or 

was  willing  ^q 

before  suit  to 

pay  the  principal  and  six  years'  interest,  but  made  no  tender.  At  the  hearing  the 
mortgagor  succeeded  on  the  point  of  interest :  Held,  that  as  there  had  been  no 
tender,  the  mortgagee  must  pay  the  costs. 


CASES  IN  CHANCERY.  87 

80  fiir  as  the  same  monies  would  extend;  and  the  1840. 

sarplns  (if  any)  of  the  said  purchase,  compensation,  and  ^^"^^ 

other  monies,  which  might  ultimately  remain  after  an*  «. 

swering  the  purposes  aforesaid,  should  be  paid  and  i^*^!^* 

distributed,  under  the  like  orders  and  directions,  to  and  Cooipflny. 
amongst  the  proprietors,  for  the  time  being,  of  the  shares 
in  the  said  Croydon  Canal  Company. 

This  bill  was  filed  in  June  1 839  by  Hodges^  the  as- 
signee of  the  estate  of  Briekoooodj  on  behalf,  &c.,  against 
the  canal  company,  for  an  account  of  what  was  due  on 
the  mortgage,  and  for  pajrment.  The  Defendants  stated 
they  w^e  ready  and  willing,  prior  to  the  institution  of 
the  suit,  to  pay  the  Plaintiff  his  principal  and  six  years 
mterest ;  and  the  question  was,  whether  the  Plaintiff  was 
entided,  consistently  with  the  recent  Statutes  of  Limit- 
ations, to  recoTer  more  than  six  years'  arrear  of  interest. 

By  the  3  &  4  ^.  4.  c.  27.,  entituled  <<  An  Act  for  the 
limitation  of  actions  and  suits  relating  to  real  property. 
Sec,"  it  b  enacted  by  the  fortieth  section,  that  no  suit 
shall  be  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage  &c.,  or  otherwise  charged  upon  any 
land,  but  widim  twenty  years  after  the  right  shall  have 
accrued,  unless  some  part  payment  or  acknowledgment 
shall  have  been  made  in  the  mean  time.  The  forty- 
second  section  provides  that  no  arrears  of  rent,  or  of 
interest  in  respect  of  any  money  charged  upon  or  pay 
able  out  of  any  land  &c.,  shall  be  recovered  by  action 
or  suit  but  within  six  years  after  the  same  shall  have 
become  due;  provided  that  where  a  prior  mortgagee  has 
been  in  possession  within  one  year  next  before  an  action 
or  suit  brought  by  any  subsequent  mortgagee,  the  latter 
may  recover  interest  for  the  whole  time  the  former  was 
in  possession. 

G  4  By 
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1840.  By  a  subsequent  act  of  the  8  &  4  ^  4.  c.  48.»  en« 

HoDGBi^    tituled  **  An  act  for  the  further  amendment  of  the  law> 

9.  and  the  better  advancement  of  justice,"  it  is  enacted  by 

Q^^        the  third  section^  that  all  actions  of  debt  for  rent  upon 

Company,     an  indenture  of  demise,  all  actions  of  covenant  or  debt 

upon  any  bond  or  other  specialty,  shall  be  brought 

within  twenty  years  after  the  cause  of  such  action  or  suit. 

but  not  after. 

The  cause  now  came  on  for  hearing. 

Mr.  Piggott  (in  the  absence  of  Mr.  Pemberton)  for 
the  Plaintiff,  contended  that  the  8  &  4  W.  4.  c.  27.  s.  42. 
was  not  applicable  to  this  case,  and  that  the  Plaintiff 
was  entided  to  recover  twenty  years'  arrear  of  interest 
under  the  3  &  4  W.  4.  c.  42.  s.  8.  That  it  would  be 
absurd  to  allow  a  party  to  recover  the  principal  after 
twenty  years,  and  yet  limit  the  remedy  for  interest  to  six 
years.  That  the  point  had  been  raised  in  Paget  v. 
Foley  (a),  where  it  was  insisted  that  an  action  of  covenant 
for  rent  in  arrear  could  not  be  brought  after  six  years ; 
but  the  Court  of  Common  Pleas  held  otherwise,  and 
that  the  statute  of  the  8  &  4  W.  4.  c.  42,  governed  the 
case. 

That  the  mortgagee,  but  for  the  Railway  Act,  might 
have  entered  at  any  time  withhi  twenty  years  after  the  last 
payment  (&),  and  he  would  not  have  been  dispossessed 
.  until  full  payment  of  all  the  arrears  of  interesL  That 
the  Railway  Act  was  not  intended  to  defeat  the  rights  of 
the  mortgagees,  and  although  no  entry  could  now  be 
made,  yet  the  Plaintiff's  rights  must  be  considered  as 
extensive  as  if  that  act  had  never  passed. 

He 

(a)  2JB%fig.  N.  C.679.  {h)  1  Vict.  e.  «8. 
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He  also  argued  that  the  Railway  Act  created  a  trust       1 840. 
for  payment  of  the  creditors  of  the  canal  company.  ^IT^'^^^ 

9, 

As  to  costs,  that  there  having  been  no  actual  tender^  Th«  Choytok 
the  Plaintiff  was  entitled  to  his  costs  of  suit :  Gammon  v.     Company. 
Siane  (a),  and  that  in  Garfinih  v.  Bradley  (A),  where 
there  had  been  several  tenders,  yet  the  mortgagee  was 
considered  entitled  to  costs,  except  for  his  having  been 
vexatious* 

Mr.  Kinderdejf  and  Mr.  Chandlezsj  corUrdf  contended 
that  the  terms  of  the  3  &  4  JVii-.c.  27*  were  express, 
and  that  the  Plaintiff  could  not  recover  more  than  six 
years'  arrear  of  interest*  That  there  was  no  covenant 
or  security  on  which  to  sue  according  to  the  second  cited 
act,  but  the  security  was  on  the  land  alone.  That  the 
second  act  bad  reference  only  to  actions  on  specialties 
where  there  was  a  personal  liability.  That  the  Railway 
Act  did  not  alter  or  extend  the  rights  of  the  creditors. 
As  to  the  costs,  they  insisted  that  the  Plaintiff  had 
clwned  too  much,  and  the  Defendants  having  always 
been  ready. to  pay  the  principal  and  sue  years'  interest^ 
it  must  follow,  that  if  the  Plaintiff  should  fail  as  to  the 
interest,  which  was  the  only  point  in  difference,  he  ought 
to  be  ordered  to  pay  the  costs  of  the  suit  which  had  been 
occasioned  by  his  insisting  on  more  than  he  was  en- 
tided  to. 

The  Master  of  the  Rolls. 

This  bill  is  filed  for  the  recovery  of  a  mortgage 
secured  on  land,  and  not  on  rates  alone ;  and  the  only 
question  is,  what  arrears  of  interest  can  be  recovered  on 
the  principal  sum  of  SOO^    This  must  depend  on  the 

different 

(a)  1  Feg.  ten.  559.  (6)  3  Vet.  sen.  678. 
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1840.  different  statutes  of  limitation.  The  8  &  4  7F.  4.  c.27* 
s.  42.  enacts,  ^  That  after  the  said  8 1st  of  December  1 83S, 
&c."  Now  I  cannot  doubt  that  this  money  is  '^charged 
'^^^^Y^^  upon  or  payable  out  of  land  or  rent,*'  and  according  to 
Company,  this  clause,  interest  cannot  be  recovered  for  more  than 
six  years.  I  am  then  referred  to  another  act,  the 
3  &  4  fF.  4.  r.  42.,  the  third  section  of  which  enacts 
<^  That  all  actions  of  debt,  ftc."  In  this  case,  there  is 
no  covenant  or  engagement  to  pay,  there  is  simply  a 
conveyance  of  the  canal,  &c.  Is  this  then  the  species  of 
action  of  covenant  or  of  debt  upon  bond  or  other  spe- 
cialty referred  to  in  the  second  act  ?  I  think  not,  and 
that  this  case  depends  on  the  first  act;  consequently  no 
more  than  six  years  of  interest  can  be  recovered. 

As  to  the  costs,  there  was  no  tender  or  ofier  to  pay 
until  the  bill  was  filed ;  the  Defendants  must,  therefor^ 
pay  the  costs.  If  there  had  been  a  tender  of  the  prin- 
cipal and  six  years'  interest,  then  the  Plaintifi^  would 
have  had  to  pay  them.  The  result  of  this  litigation  is; 
that  the  Plaintiff  loses  his  fourteen  years'  interest,  and 
the  Defendants  the  whole  costs  of  the  suit 
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1840. 


ATTORNEY-GENERAL  <v  BRETTINGHAM.     J^dg  1 1. 19. 

A   PIECE  of  copyhold  land  often  acres,  without  the  J^J^^j^ 

^^  walls  of  the  city  of  Norwich^  was  held  by  trustees  were  alienated 

for  the  poor  of  the  parish  of  St.  Mary,  under  a  will  fj^^^^ 

dated  in  1561,  which  described  it  as  ten  acres  of  arable  ation  of  55^ 

land.    In  April  1725  the  trustees^  in  consideration  of  a  rent  charge 

yearly  feat -charge  of  6/.  and  SSI*  in  money,  agreed  to  ^l^\  ^^^* 

surrender  the  property  to  Matthew  Brettingham  and  bis  cumbent  on 

heirs,  and  out  of  the  6/.  he  was  to  be  at  liberty  to  J^^'^J"^ 

deduct  9&  U*,  which  was  a  yearly  rent  due  to  the  lord  the  alienation 
g,.  to  shew  that 

of  the  manor.  ^^  ^^ns- 

action  was  be- 

n^  .  -Ill      --.  ••■  neficialforthe 

The  property  was  conveyed,  and  the  SSL  was  paid  charity,  and 

and  invested,  and  now  consisted  of  100/.  consols  stand-  ^^^  having 

done  so  it  was 

ing  in  the  names  of  the  trustees.  held  invalid. 

The  Court 

does  not  con* 

This  information  was  filed  in  1885,  by  the  Attorney-  sider  it  the 

General,  on  the  certificate  of  the  charity  commissioners.  Attorney-^ 

stating  the  present  annual  value  of  the  property  to  be  Greneraf  to 
,         ,      ,  •••11  11         contend  for 

about  IQOU  a  year,  msisting  that  the  trustees  had  no  his  strict 

powers  to  alienate,  and  praying  a  reconveyance  of  the  "ip^^° 

property  upon  the  trusts  of  the  charity;  formations; 

/  in  cases  of 

hardship  it 
There  was  no  relator  named  in   the  informatioiL  sanctions  his 

The  bill  contained  a  statement,  "  that  it  was  generally  **^"8  ^th 

.  ,    ,  *.        forbearance 

understood  m  the  parish  that  the  land  so  devised,  before  towards  the 

it  was  sold,  was  unprofitable,  uninclosed,  and  used  for  S^^Itponc 
play  ground.**     The  agreement  for  sale,  dated  the  6th  its  decision, 
of  April  1725,  stated,  "that  by  this  agreement  the  parties  an  op- 

parish  made  a  considerable  improvement  of  this  charitv,  P<>rtunity  or 

•     entering  into 
for  an  arrange- 
ment wiui 
the  Attomey-General 
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Attorney- 
General 

V. 

Bretting- 

HAM. 
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for  Mr.  Bretttngham  was  to  pay  SO/,  over  and  abore 
the  SL  per  annum,  and  which  30/.  the  trustees  agreed 
to  have  applied  to  the  use  of  the  poor  of  SL  Mary Sf  in 
the  same  manner  as  the  6/.  per  annum  was  to  be  ap- 
plied, and  to  that  end  land  was  to  be  bought  and  settled 
accordingly.** 

The  Defendant,  who  had  become  entitled  to  the  pro- 
perty,  (being  the  fifth  owner  in  succession  from  the 
purchaser,)  stated  his  belief,  that  the  ground  was 
unprofitable  at  the  time  of  the  sale ;  that  the  sale  was 
beneficial  to  the  charity ;  that  large  sums  had  been  since 
expended;  and  he  submitted  that  the  alienation  was 
valid,  and  in  case  of  being  compelled  to  resurrender,  he 
claimed  to  be  allowed  the  monies  laid  out  in  permanent 
improvements. 

,  The  witnesses  on  the  part  of  the  information  deposed, 
that  the  present  annual  value  of  the  property  was  about 
ISO/. 

The  Defendant's  witnesses  proved  that  the  buildings 
erected  about  the  year  1725  must  have  cost  1SS8/.,  and 
that  the  money  expended  in  building,  &c.  since  1820, 
amounted  to  TSOL 


Mr.  Idndersley  and  Mr.  Blunt  in  support  of  the  in- 
formation. 

Trustees  of  a  charity  have  no  power  to  alienate 
the  charity  property,  it  is  of  itself  a  breach  of  trust. 
Even  in  the  case  of  leases,  their  powers  are  limited ;  as 
where  it  is  shewn  that  the  mode  of  letting  is  such,  that 
no  person  meaning  fairly  to  discharge  his  trust  would 
have  resorted  to  it,  Attoimei/'General  v.  Cross,  {a)    Or, 

where 

(a)  5  Mcr.  540. 
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where  there  is  a  lease  for  ninety-nine  years  at  a  fixed 
renty  the  transaction  cannot  be  supported,  ^^om^-G^ne- 
ralr.LordHoiAam{a);  so  wherealease  is  made  for  ninety* 
nine  years,  '<  it  is  incumbent  on  the  lessee,  taking  a 
term  of  that  duration,  to  shew  a  consideration  making 
that  a  proper  lease,  as  in  the  ordinary  course  of  a  pro* 
vident  management  of  an  estate,  it  is  not:"  Attorney-' 
General  t.  Brooke  {b) ;  d  fortiori^  then  must  a  party  who 
takes  under  an  alienation  at  a  fixed  rent  charge  shew 
its  fairness.  Here,  there  is  a  permanent  alienation  of 
charity  property  for  a  fixed  rent  of  125.  an  acre,  which 
cannot  be  supported. 


1840. 


Attornxt- 

Obnbral 

r. 

^Brrttimo- 

■AM. 


Mr.  Pemberton^  Mr.  George  TumeTf  and  Mr.  Bird^ 
conirdf  after  commenting  on  the  harshness  of  this  pro- 
ceeding, in  which  the  Attorney-General  had  filed  an 
information  without  a  relator  responsible  for  costs,  to 
set  aside  a  transaction  after  1 15  years'  acquiescence,,  and 
suggesting  no  fraud,  but  relying  simply  on  the  dry  prin* 
ciple  of  law,  proceeded  to  argue,  that  the  trustees  of  a 
charity  were  under  no  absolute  incapacity  which  pre- 
Tented  them  alienating  the  property,  if  under  the  cir- 
cumstances it  was  beneficial  to  the  charity.  In  the  jIU 
iornej^General  v.  Hungerford  (^),  a  lease  of  charity  lands 
renewable  for.  ever  at  a  fixed  rent,  which  amounted  to 
an  alienation  of  the  inheritance,  was  supported  by  the 
House  of  Lords ;  there.  Lord  Brougham^  in  giving  judg- 
ment, distincdy  stated,  that  an  alienation  might  not  only 
be  harmless  as  regarded  a  breach  of  trust,  but  be  fit  for 
trustees  to  adopt,  and  be  such  as  on  an  information  by  the 
Attorney-General,  they  might  be  compelled  to  do.  The 
case  had  been  previously  decided  in  the  same  way  by  Lord 

PJunhetty 


(a)  Turn,  4-  Ruu.  209. 

{h)  18  Tef.  326. ;  and  see  At- 
tomey»General  v.  Kerr^  2  Bea^ 
vojVy  420. 


(c)  8^^457.;  9  C7.  Sf  JFIii. 
557. 
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Pbmkeitf.  wfao^  in  giving  jadgment,  fully  considered  all 
the  former  decisions,  (a)  In  the  AUcmaf^General  v« 
Warren  (6),  the  Court  observed,  '^  There  is  no  positive 
law  which  sajrs,  that  in  no  instance  shall  th^re  be  an 
absolute  alienation ;"  and  again^  ^'  alienation  not  impro* 
vident,  but  beneficial  to  the  charity,  and  conbnnable  to 
the  rule  which  ought  to  guide  the  trustees,  may  be  gopd.'- 
In  the  Aitomey^General  v.  Pembroke  Hall{c)i  where,  the 
trustees  of  a  charity  conveyed  to  Pembroke  Hali  part  of 
their  lands  in  lieu  of  an  annual  sum  payable  thereout, 
the  Court  would  not  disturb  the  arraiigement,  and  made 
this  observation,  which  is  very  applicable  to  the  present 
case :  ^^  I  cannot  think  it  the  office  of  a  court  of  equity, 
at  the  distance^  of  more  than  two  centuries,  to  undo  an 
arrangement  which  was  perfectly  faur  at  the  tiqie,  be-i 
tween  the  contracting  parties." 


.  .f]^^at  if  this  were  a  case  of  fraud  .or.xndervalu^  it 
ought  to  be  alleged  and  proved  by  the  Attomey-Gre^ 
neral ;  but  now,  after  a  lapse  of  so  many  years,  when 
the  witnesses  were  dead  and  the  evidence  destroyed, 
every  presumption  ought  to  be  made  in  favour  of  the 
transaction,  especially  where  no  aUegatipu  of  improvir 
dence  was  stated  on  the  information. 

*  lAx^  Jeremy  for  the  trustees. 

Tlie  Master  of  the  Rolls,  without  hearing  a  reply, 
observed,  I  am  of  opinion  that  this  transaction  cannot 
stand.  I  think  this  a  hard  case,  and  that  a  discretion 
on  the  part  of  the  public  might  well  have  been  exer- 
cised by  abstaining  from  prosecuting  it,  but  being 
brought  before  the  Court,  it  must  be  dealt  with  strictly 
upon  the  law  and  the  facts  as  they  appear. 

This 


(a)  S  Bit.  455. 
(6)  2  Swan,  302, 


(c)  2Su4r  Stu.44U 
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This  being  an  absdhite  alietiatioa  of  charity  property 
in  consideration  of  a  perpetual  rent  charge  and  a  sum 
of  SOLp  I  think  it  is  incumbent  upon  those  who  claim 
the  benefit  of  that  alienation  to  show  that  it  was  bene- 
ficial to  the  charity.  That  has  not  been  done  on  the 
present  occasioD,  it  is  difficult  even  to  presume  k,  yet 
without  diat  presumpticm  it  is  impossible  to  sustain 
the  tiansaction.  Considering^  therefore,  that  it  cannot 
be  aopportedy  it  is  a  matter  of  difficult  to  determine 
wbBt  relief  is  to  be  given.  It  would,  I  Uiink,  be  better 
to  leave  the  matter  for  the  present  for  the  consideratioxi 
of  the  Attomey*General;  the  case  is  a  very  hard  on^ 
and  the  Attorney-General  will  exercise  a  very  sound 
discretion  liy  treating  with  the  parties  lenientlys  or,  if  I 
may  say  so^  liberally.  If,  however,  he  thinks  fit  to  call 
upon  the  Court  to  act  according  to  the  strict  rules  of  law, 
the  Court,  whatever  regret  it  may  feel,  must  do  so ;  but 
I  cannot  help  saying  that  it  is  much  better  in  this  case, 
as  in  a  case  before  Lord  EUtorij  to  leave  the  consideration 
of  this  matter  for  some  time,  at  leasts  in  the  hands  of 
the  Attorney-General.  I  ought  to  state,  in  consequence 
of  something  that  has  passed  during  the  argument,  that 
I  do  not  think  it  is  the  duty  of  the  Attorney-General  in 
ail  cases  to  contend  strictly  for  the  rights  which  the  law 
may  give  him ;  I  found  my  opinion,  on  reasons  which 
appear  to  me  U>  be  quite  consistent  with  general  policy; 
and,  if  example  were  wanting,  I  have  that  of  Lord 
EldoHf  in  The  Attorney-General  v.  The  Corporation  of 
Exeter  (a),  who  referred  it  to  the  Attorney-General  of 
the  day  to  consider  whether  it  would  be  proper  for  the 
charity  to  accept  a  less  sum  than  was  found  to  be  due 
to  it  Lord  Eldony  in  that  case,  did  not  receive  from 
the  Attorney-General  an  answer  that  it  was  no  part 
of  his  business  to  relieve  the  Court  from  its  perplexity, 

but 

(a)  2  Rust.  370. 


J  840. 


Attobmbt- 
Gbnkral 

«. 
BanruiQ- 
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but  the  Attorney-General  took  the  matter  into  his  con- 
sideration, and  made  his  report^  which  was  afterwards 
confirmed  and  acted  on  by  the  Lord  Chancellor* 

I  should  state,  that  I  have  never  received  an  answer 
of  that  description  from  any  Attorney-General ;  and  I 
hope  that  every  Attorney-General  whilst  he  acts  in  the 
vigorous  discharge  of  his  duty  to  redress  breaches  of 
charitable  trusts,  will  consider  it  to  be  his  duty  to  act 
considerately  and  with  forbearance  in  all  proper  cases. 
The  law  arms  him  with  great  power,  and  enables  him 
to  bring  parties  before  the  Court  without  the  peril  of 
costs.  That  power  is  intended  for  the  benefit  of  the 
public,  and  ought  to  be  used,  as  it  generally  is,  with 
forbearance,  and  withodt  oppression  to  individuals. 


The  cause  was  ordered  to  stand  over  to  enable  the 
Attomey-Greneral  to  take  the  case  into  his  favourable 
consideration. 
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B  ASTIN  V.  WATTS.  ^^y  "• 


UAM  B ASTIN,  the  testator,  by  his  wUl,  A  testator  de- 
dated  in  1818,  devised  and  bequeathed  to  trus-  hold  estate  to 
tees  his  five  copyhold  messuages,  &c.  in  Cheltenham^  trusty,  m 
and  all  other  his  real  and  personal  estate,  upon  trust  to  the  rents  to 
pay  the  rents  and  profits  unto  his  wife,  Sarah  Basting  j,U  youncwt 
until  his  youngest  child  should  attain  the  age  of  twenty-  child  attained 
one  years,  (provided  she  continued  his  widow,)  she  ghe  maintain- 
maintaining,  &c.,  his  four  children ;  but  in  case  his  wife  jj'S  ^"  chil- 
should  die  or  marry  again  before  his  youngest  child  event;  and 
attained  twenty-one,  then  he  directed  his  trustees  to  ^henandw 

bOod  as  uiBc 

apply  such  rents  and  profits  towards  the  support,  &c.,  of  event  should 
his  children  **  until  his  youngest  child  should  attain  the  ^^^o  pay  "^ 
age  of  twenty-one  years ;  and  when  and  as  soon  as  that  one  fifth  of 
event  should  happen^**  the  testator  directed  that  his  trus-  hi,  ^jfe  for 

tees,  &c,  *^  should  divide  his  said  real  and  personal  estate  'j^^*    ^^  , 

.     then  gave  the 

into  five  equal  shares  and  proportions,  and  that  his  said  remaining 

trustees  should  stand  possessed  thereof  upon  trust  to  [g^||,lj[2!  to 
pay  the  rents,  issues,  and  profits  of  one  fifth  part  thereof  his  four 

unto  his  said  wife,  Sarah  Bastin^  and  her  assigns  for  j^onfifJum 

her  life,  or  so  long  thereof  as  she  should  continue  his  for  life,  with 

widow,"  which  he  directed  should  be  made  up  \00L  a  their  respec- 

year.     And  if  she  married  asain  he  revoked  the  devise  *'^5  children  ; 

•^  .        «  a"d  It  was  his 

in  her  favour,  and  in  lieu  cave  her  an  annuity  of  80/;  will  that  if 
And  he  "  further  directed  that  as  to  one  other  equal  children 

fifth  should  die 
without  issue 
ikat  the  thare  of  her  to  dicing  should  ^o  to  the  children  of  such  of  his  daughters  as 
should  leave  issue;  but  in  case  all  his  daughters  should  die  without  leaving  lawful 
issue,  then  he  devised  all  his  said  real  and  personal  estate  unto  his  brothers  and 
nsters;  he  subsequently  devised  the  one  fifth  given  to  the  wife  for  life  in  a  similar 
manner.  A^  one  of  the  daughters,  died  without  issue  before  the  youngest  attained 
twenty-one.  Held,  that  the  shares  vested  on  the  youngest  attaining  twenty-one; 
that  the  gift  over  was  onlv  o(  vetted  shares,  and  therefore  that  there  was  an  intestacy 
as  to  the  one  fifth  intended  for  A. 

Vol.  III.  H 
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fifth  part  of  all  his  said  real  and  personal  estate,  his 
said  trustees  should  pay  the  rents,  issues,  and  profits 
Uiereof  unto  his  daughter,  Mary  Ann  Basting  and  her 
assigns  for  life,  and  after  her  decease  upon  trust  to 
convey  such  share  unto  all  and  every  the  child  or 
children  of  Mary  Ann  Basiin ;  to  hold  to  her,  him, 
or  them,  their  heirs,  executors,  administrators,  and 
assigns  as  tenants  in  common;''  and  he  gave  in  similar 
terms  another  one  fifth  to  his  daughter  Emily  for  life, 
with  remainder  to  her  children ;  and  a  third  one  fifth 
to  his  daughter  Charlotte  for  life,  with  remainder  to 
her  children ;  and  the  remaining  one  fifth  the  said  tes- 
tator directed  should  be  paid  to  his  daughter  JuUana 
Bastin^  under  the  same  provisions,  limitations,  and  res- 
trictions; and  the  testator  directed  the  shares  to  his 
daughters  should  be  for  their  separate  use. 


^^  Provided  and  the  testator's  will  was,  that  in  case 
any  or  either  of  his  said  children  should  die  without 
issue,  that  the  share  or  shares  of  her  or  them  so  cb/ing 
should  go  and  belong  to  all  and  every  the  child  and 
children  of  such  of  his  said  daughters  as  should  happen 
to  leave  issue,  his,  her,  and  their  heirs  and  assigns  as 
tenants  in  common ;  but  in  case  all  his  said  children 
should  die  without  leaving  lawful  issue,  then  the  said 
testator  devised  and  bequeathed  his  said  real  and  per^ 
sonal  estate  unto  his  brother  and  two  sisters^  to  hold  to 
them,  their  heirs,  executors,  administrators,  and  assigns 
as  tenants  in  common. 


And  from  and  after  the  decease  of  Sarah  Bastin,  the 
testator  directed  that  his  trustees  should  stand  pos- 
sessed of  the  said  fifth  part,  or  share  of  his  said  real 
and  personal  estate,  the  rents,  issues,  and  profits  where- 
of were  therein  before  given  to  Sarah  Bastin  for  her 
life,  upon  trust  to  pay  and  apply  the  rents,  issues,  and 

profits 
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profits  thereof  between  his  said  daughters  in  equal 
shares  in  manner  aforesaid,  and  to  convey  and  assure 
the  same  unto  and  between  all  the  children  of  the  said 
testator's  said  daughters,  their  heirs  or  assigns  as  tenants 
in  common,  or  in  default  of  issue  to  the  said  testator's 
brother  and  sisters  in  such  and  the  same  manner,  and 
to  the  same  uses,  intents,  and  purposes  as  were  therein- 
before expressed  with  regard  to  the  said  four  shares 
tberdnbefore  devised." 
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The  testator  died  shortly  after,  leaving  his  widow 
luid  four  daughters  surviving  hun. 

In  1829  the  testator's  daughter  Juliana  died  an 
infimt  without  issue,  and  on  the  24th  of  May  18S7, 
Emify  the  youngest  surviving  daughter  attained  twenty- 
one.  Neither  of  the  surviving  daughters  had  any 
issue. 

The  only  remaining  property  of  the  testator  con- 
sisted of  the  copyhold  houses  in  Cheltenham^  the  rents  of 
the  one  fifth  part  whereof,  originally  intended  for  the 
testators  daughter  Juliana^  had  been  carried  to  a  se- 
parate account  until  the  determination  of  the  rights  of 
the  parties  thereto  under  the  above  circumstances.  A 
supplemental  bill  was  filed  for  determining  that  point, 
and  it  now  came  on  for  hearing. 


Mr.  PemberUm  and  Mr.  Koe^  for  the  surviving  daugh- 
ters contended,  that  the  gift  to  Juliana  did  not  vest 
until  the  youngest  attuned  twenty-one,  and  that  having 
died  before  that  period,  she  had  acquired  no  vested 
interest ;  so  that  even  her  children  (if  she  had  had  any) 
could  not  have  taken.  That  the  gift  over,  being  of  the 
vested  share  only  to  which  the  daughter  Juliana  at  her 

H  2  death 


Bastin 


V, 

Watts. 
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death  might  be  entitled,  had  failed  by  the  death  of 
Juliana  daring  the  minority  of  Emib/ ;  that  there  was 
consequently  an  intestacy  as  to  the  one  fifth  intended 
for  Juliana. 


Mr.  Kindersley  and  Mr.  Bltysvetj  for  the  heir  of  one 
of  the  deceased  sisters  of  the  testator ;  and 

Mr.  G.  Turner  and  Mr.  James  Campbell^  for  a  sur- 
viving brother  and  sister  of  the  testator,  admitted  that 
nothing  vested  in  Juliana  ;  but  they  contended,  that  the 
gift  over  was  of  the  share  intended  for  her;  that  the 
ultimate  gift  to  the  brothers  and  sisters  was  expressed 
to  be  *^  of  my  said  real  and  personal  estate/'  which 
was  a  residuary  gift,  and  not  a  gift  of  the  particular 
contingent  shares  previously  given  to  the  daughters, 
and  that  this  shewed  clearly  the  meaning  of  the  testator 
in  the  previous  gifts  over. 

That  the  gift  over  to  the  brothers  and  sisters  was 
not  too  remote,  and  that  they  would  be  entitled  in  the 
event  of  the  other  daughters  dymg  without  children. 
They  insisted,  that  until  the  one  fifth  vested,  the  rents 
of  that  share  of  the  estate  ought  to  be  accumulated  so 
long  as  the  law  allowed,  and  that  the  accumulated  fund 
arising  from  the  mesne  profits  would  belong  to  those 
ultimately  found  entitled  to  Julianas  share ;  they  cited 
Feame  Cont.  Rem.  (a),  Genery  v.  Fiizgerald  (i),  Gibson 
V.  Lord  Montfort  (c),  Chapman  v.  Blissett  {d) ;  and  see 
Stephens  v.  Stephens  {e). 

Mr.  Pemberton^  in  reply.  The  subsequent  gift  over 
of  the  wife's  one  fifth,  shews  that  the  prior  gift  over  to 

the 


(a)  Page  54 J. 

(b)  Jacob,  468, 

(c)  1  Fes.  sen.  485. 


(d)  Ca.  tern.  Talbot,  145. 

[e)  Ca,  tern.  Talbot^  228. 
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the  brothers  and  sisters  was  not  of  a  residuei  but  of 
the  particular  vested  shares. 

Tke  Master  ^  the  Rolls. 

It  appears  to  me,  that  upon  the  true  construction  of 
this  ivill,  the  brothers  and  sisters  are  entitled  only  to 
such  shares  as  had  become  previously  vested  in  the  wife 
and  children.    I  apprehend  that  this  testator  never  con- 
templated the  event  of  any  child  dying  before  the 
youngest  attained  twenty-one;  and  in  that  respect  he 
seems  to  have  made  a  very  absurd  disposition  of  his  pro- 
per^.    He  gave  the  whole  of  his  property  to  trustees 
upon   trust,  to  pay  the  income  to  the  wife  until  the 
majority  of  his  youngest  child,  for  the  support  of  herself 
and  her  children.    When  the  youngest  attained  twenty- 
one,  then  there  is  a  distinct  gift  in  five  equal  parts, 
one  to  the  wife,  and  the  other  to  each  of  the  four  chil- 
dren ;  and  there  are  remainders  over  as  to  the  shares 
which  were  given  to  the  children,  and  which  were  to 
vest  in  the  children  when  the  youngest  attained  twenty- 
one.   He  proceeds  then  to  consider  certain  events  which 
might  happen:   that  some  of  his  children  might  die 
without  leaving  issue,  in  which  case  he  gives  their  shares^ 
that  is  the  shares  previously  vested,  to  the  children  of 
the  other  daughters.     This,  which  is  certainly  a  very 
singular  provbion,  was  a  gift  over  of  those  shares  only 
which  had  vested  in  his  daughter.     It  was  admitted  in 
the  argument,  that  no  share  vested  in  hb  daughter 
JuUanaf  and  without  relying  upon  that  admission,  it  ap- 
pears to  me  that  this  is  the  true  construction  of  this 
will ;  and  then  comes  the  gift  over  to  the  brothers  and 
sisters,  in  the  very  same  clause,  and  in  the  very  same 
sentence,  in  which  he  has  been  giving  over  those  shares 
only  which  had  become  vested  in  the 'children.     That 
this  is  not  a  general  residuary  clause  applied  to  the 

H  S  whole 
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whole  estate,  is  perfectly  manifest ;  because  it  applies 
only  to  the  shares  of  the  children,  and  not  to  that  of  the 
wife,  and  the  testator  seems  so  conscious  of  it,  that  he 
proceeds  immediately  to  dispose,  separately  from  the 
others,  of  that  share  which  he  had  previously  given  to 
the  wife.  This,  therefore,  is  not  that  general  and  uni- 
versal gift  which  is  required  for  the  purposes  of  the 
argument.  I  think  the  real  effect  of  the  will  is,  to  give 
over  to  these  parties  those  shares  which  were  previously 
vested,  and  no  other;  there  is,  therefore,  an  intestacy 
as  to  the  share  in  question. 


June  6. 10. 


ROBERTSON  v.  CRAWFORD. 


il.^.,  a  widow  TN  this  case  it  had  been  referred  to  the  Master  to  en- 
pension  du-  quire  whether  the  Plaintiffs  Mr.  and  Mrs.  Robetison 
^J^JIul^^A^*  had  contracted  a  valid  marriage  previously  to  the  5th  of 

June^  1828.  The  Master  found  in  the  negative,  and 
the  Defendants  took  an  exception  to  his  report,  thereby 
questioning  the  accuracy  of  the  finding. 


cohabited 
with  C.  D.  in 
Scotland. 
In  regard  to 
society,  they 
held  them- 
selves out  as 
man  and  wife; 
but  with  re- 
spect to  the 
pension,  they 
acted  as  if 
they  were  un- 
married, and 
A.  B.  half, 
yearly  made 
solemn  de- 
clarations of 
widowhood 
for  the  pur- 
pose of  ob- 
taining the 

pension :  Held,  on  exceptions  to  the  Master's  report,  that  on  the  whole,  he  was 
right  in  finding  that  no  valid  marriage  had  taken  place. 


The  circumstances  which  gave  rise  to  the  question  in 
the  suit  are  fully  stated  in  his  Lordship's  judgment. 

Mr.  Ttnney  and  Mr.  K.  Parker,  in  support  of  the 
exception. 

Mr.  Pembertarij  Mr.  Kinderdey,  and  Mr.  Schomberg, 

contra. 

Tke 
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7^  Master  of  the  Rolls. 

In  the  year  1815,  the  Plaintiff  Harriet  Robertson^ 
then  Harriet  Bourchier^  as  the  widow  of  a  civil  servant 
of  the  East  India  Company  belonging  to  the  presidency 
of  Bombay t  became  entitled  to  a  pension  payable  to  her 
daring  her  widowhood,  out  of  the  Bombay  civil  fond. 

On  the  5th  oijune  1828,  it  was  resolved  by  the  sub- 
scribers to  the  fund,  that  the  pension  from  the  fund  then 
enjoyed  by  the  widow  of  any  member  should  not  be 
discontinued  on  her  marriage. 

On  this  resolution  being  communicated  to  Mrs.  2&>- 
hertson,  she  stated  it  to  be  her  intention  to  avail  her- 
self of  it,  and  she  afterwards  sent  to  the  Defendants,  who 
are  the  agents  of  the  trustees  of  the  fond,  a  paper  writing 
purporting  to  be  a  copy  of  a  certificate  of  a  marriage  be- 
tween the  Plaintiffs  on  the  6th  of  March  18S0;  and  in 
the  same  paper  writing  the  parties  were  stated  to  have 
been  re-married,  *^  having  been  previously  irregularly 
wed.*' 


1840. 

KOBBRTSON 

V. 
CBAWrORD. 

June  10. 


This  reference  to  a  previous  marriage  which,  though 
stated  to  be  irregular,  might  have  been  perfectly  valid, 
induced  the  trustees  of  the  fund  to  enquire  when  such 
previous  marriage  took  place.  If  it  took  place  before 
the  5th  day  of  June  1828,  the  pension  payable  to  Mrs. 
Bourchier  during  her  widowhood  then  ceased.  No  satis- 
factory answer  having  been  given  to  the  enquiries  which 
were  made,  the  trustees  refused  to  continue  the  pay- 
ment ;  Mr.  and  Mrs.  Robertson  therefore  filed  this  bill 
against  the  agents  of  the  trustees,  and  at  the  hearing  it 
was  referred  to  the  Master  to  enquire  whether  the 
Plaintiffs  had  contracted  a  valid  marriage  previous  to 
the  5th  oiJune  1828.    The  Master  has  found  that  they 

H4  did 
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4840.       did  not  contract  a  valid  marriage  before  that  time^  and 

^^^^^^^"^^    the  question  comes  before  me  upon  an  exception  to  his 

V.  report. 

Cba'wford. 

Upon  the  evidence  produced  before  the  Master,  it 
appears  that  if  any  marriage  took  place  between  Mr. 
and  Mrs,  Robertson  on  the  5th  o£  March  1830,  the  cir- 
cumstances under  which  the  marriage  took  place  were 
greatly  misrepresented  by  Mr.  and  Mrs.  Robertson^  and 
the  certificate,  of  which  a  p^)er  writing  purporting  to 
be  a  copy  was  produced,  i^pears  to  have  been  a  mere 
invention.  The  sanction  upon  oath  of  so  gross  a  fiction 
as  this  appears  to  me  to  have  been,  necessarily  takes  finom 
the  credit  of  the  guilty  parties ;  but  innocent  persons 
involved  in  the  appearance  of  guilt  or  dishonour,  and 
not  knowing  how  to  extricate  themselves  by  direct 
means,  have  often  been  found  to  resort  to  improper  and 
guilty  means  to  defend  themselves  against  a  diarge 
really  unfounded ;  and  it  is  necessary  to  be  very  cautions 
not  to  convert  the  disapprobation  of  the  improper 
means  employed  for  defence,  into  a  belief  of  the  truth 
of  the  charge  which  those  improper  means  of  defence 
were  intended  to  meet :  the  credit  of  the  party  is  most 
materially  affected,  but  proof  of  the  charge  is  not  the  less 
required. 

I  have  read  the  evidence  with  the  impression  that 
no  fact,  depending  solely  on  the  oaths  of  Mr.  and  Mrs. 
Bjobertsorij  ought  to  be  relied  upon ;  but  the  case  is  to 
be  made  out  against  them :  they  cannot  prove  a  nega- 
tive ;  and  where  their  statement  is  corroborated  by  other 
witnesses  it  must  be  attended  to ;  and  it  is,  I  think,  not 
to  be  rejected  in  cases  where  it  is  consistent  with  all  the 
facts  otherwise  proved,  and  where,  if  false,  it  might 
have  been  easily  contradicted;  and  so  considering  the 
evidence,  it  appears  to  me  that  Mr.  and  Mrs.  Robertson 

formed 
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fonned  an  illicit  oonnection,  and  went  to  Scotland  in  the 
year  1818  or  1819,  that  they  cohabited  there,  and  per- 
mitted themselves  to  be  called  Mr.  and  Mrs.  Robertson^ 
and  were  by  several  persons  considered  to  be  married ; 
bat  that  Mrs.  Robertson  half-yearly  made  a  solemn  de- 
daratimi  that  she  was  not  married,  and  that  their  con- 
duct was  so  equivocal,  that  although  some  persons 
considered  them  to  be  married,  there  were  several  others 
who  considered  them  not  to  be  married. 


1840. 


robbrtsom 
Crawpobd. 


'  From  the  beginning  of  this  connection  Mr.  and  Mrs. 
BitAertum  were  desirous  to  preserve  her  pension,  which 
was  only  payable  during  her  widowhood,  and  also  to 
preserve  some  reputation  in  society,  which  could  only  be 
hudbymvriageorsupposednuirriage.  Widowhoodwas 
the  title  to  the  pension,  marriage  was  the  title  to  respect 
in  socie^ ;  there  could  be  a  real  tide  only  to  one ;  but 
the  parties  desired  to  have  both,  and  consequently,  what- 
ever the  real  fiict  was,  there  was  constant  practice  of 
misrepresentation,  —  to  the  Defendants  there  was  a 
periodical  declaration  of  widowhood,  to  the  society 
where  they  lived  there  was  a  course  of  conduct  from 
which  marriage  was  to  be,  and  perhaps  was  intended  to 
b^  inferred. 

It  is  from  the  midst  of  this  miserable  equivocation, 
this  habitual  and  d^rading  deception,  that  it  has  been 
necessary  to  collect  the  evidence  by  means  of  which  it 
is  to  be  ascertained,  if  possible,  what  was  the  real  feet. 

Bearing  in  mind  that  marriage  is  every  where  a  con- 
tract, and  requires  the  consent  of  parties,  and  that  what- 
ever may  be  the  circumstances  from  which,  by  the  law  of 
some  countries,  consent  may  be  presumed,  it  is  plain  that 
in  this  case^  as  in  other  cases  of  presumption,  all  the 

must  be  considered,  as  well  those  which  re- 
pel. 
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ROBKSTSON 
V, 

Cbawfoed. 


pd,  as  those  whidi  support  the  presumptknialkged.  On 
the  whole,  I  think,  that  the  evidence  preponderates  in 
favour  c^  the  Master's  finding.  It  appears  to  me,  that 
the  parties  when  they  first  went  to  &)odaiM{  were  not  mar* 
ried — the  first  connection  between  them  was  illicit— their 
conduct  whtti  they  first  went  to  Scotland  gave  rise  to  a 
belief,  that  the  connectbn  was  illicit,  in  the  minds  of 
other  persons,  and  the  question  seems  to  be,  wheth^ 
their  equivocal  conduct  is  to  be  accounted  for  by  sup- 
posing that  they  were  not  married,  and  desired  to  keep 
up  i^ipearances,  or  by  supposing  that  they  were  really 
married,  and  yet  acted  in  a  way  to  excite  suspici<m  at 
least,  for  the  purpose  of  disguising  the  marriage  and  de» 
firauding  the  trustees  of  the  pension  fimd ;  and  it  seems 
to  me  greatly  more  probable,  that  persons  who  were 
under  a  strong  desire  to  preserve  the  pension,  and  whose 
notions  of  virtue  and  morality  did  not  preserve  them  firom 
the  illicit  connection  they  formed,  should  rather  deter* 
mine  to  maintain  a  valid  title  to  the  pension,  and  trust  to 
such  contrivances  as  chance  offered  for  acquiring  and 
maintaining  without  just  title  some  respect  in  society,  than 
that  they  should  act  virtuously  and  morally  in  their  per- 
sonal connection,  whilst  they  were  defrauding  the  trustees 
of  the  fund,  by  actual  declarations  on  oath  before  a 
magistrate,  and  by  equivocal  conduct  destroying  the 
title  to  consideration,  to  which  their  lawful  connection 
entitled  them ;  and  I  think  that  on  the  whole,  the  evi- 
dence supports  this  view  of  the  case,  and  shews,  that  so 
far  as  these  parties  cohabited  in  such  a  manner  as  to 
create  a  habit  and  repute  from  which  marriage  might  be 
inferred,  they  did  so  for  the  sake  of  appearances  only,  and 
without  any  notion  or  consent  by  either  party  that  a  mar^ 
riage  would  thereby  be  constituted  or  evidenced.  The 
opinions  which  I  have  read  by  the  consent  of  the  parties 
inform  me,  that  the  mere  appearance  to  the  world,  and 
the  habit  and  repute  will  not  necessarily  make  a  nuur>- 

riage 
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riage  by  the  law  of  ScoUandj  if  it  can  be  soffidetitly        184*0. 
inferred  that  the  contract  of  marriage  had  never  truly 
been  formed  by  the  consent  of  parties :  that  is  to  say,  v. 

that  the  circumstances  on  which  the  belief  of  others  Crawford. 
might  be  founded  or  leading  to  the  inference,  were  per* 
#mitted  or  arranged  for  the  purpose  of  disguise  and  ap* 
pearance  only,  and  that  the  parties  privately  knew  that 
no  tie  actually  exbted  between  them ;  and  considering 
the  mode  in  which  the  connection  between  these  parties 
was  formed,  their  loose  morality,  their  interest  to  pre- 
serve the  pension,  the  equivocal  drcumstances  in  which 
they  appeared  in  Scotland  to  several  persons  who  have 
made  affidavits,  and  the  periodical  declarations  made  on 
oath  by  Mrs.  Robertson^  and  exposing  her  to  the  risk  of 
punishment  if  shewn  to  be  false,  I  think  I  must  con- 
dude  that  the  title  to  the  money  is  that  which  they 
preserved  valid,  and  that  they  were  content  to  rest  on 
appearances  only  for  any  claim  which  they  made  for 
admission  into  virtuous  and  respectable  society. 

Their  whole  life  seems  to  have  been  passed  in  at- 
tempts to  maintain  appearances,  without  losing  their 
tide  to  the  pension.  Isabella  Gvthrie  had  heard  Mr. 
Bobertson  speak  of  his  wife  Mrs.  Robertson^  and  other 
witnesses  depose  nearly  to  the  same  effect,  but  only  one 
direct  admission  or  declaration  is  proved.  Mrs.  Robert^ 
soHj  then  Mrs.  BourcAierj  had  placed  three  of  her  sons 
by  Mr.  Bourckier  under  the  care  of  Mr.  Graham  the 
rector  of  a  school  at  Haddington.  In  March  or  April 
1819  she  went  to  see  them,  accompanied  by  Mr. 
Bobertson;  she  was  pregnant,  and  Mrs.  Graham  sup- 
posed that  a  private  marriage  had  taken  place.  In  the 
summer  of  the  same  year  she  again  visited  her  sons,  and 
placed  another  with  Mr.  Graham^  and  then  told  Mrs. 
Graham  that  she  was  married  to  Mr.  Robertson^  and 
had  borne  him  a  son,  who  was  pursing  at  Thomingside. 

Considering . 
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Considering  the  circumstances,  the  communication  with 
Mrs.  Graham^  with  whose  husband  her  sons  were  boarded, 
that  when  she  visited  her  sons  her  state  of  pregnancy 
was  apparent,  and  that  she  repeated  her  visit  after  that 
pregnancy  had  ceased ;  the  occasion  seems  to  have  been 
one  in  which,  for  the  sake  of  appearances  for  herself, 
and  to  avoid  serious  inconveniences  to  her  sons,  she 
might  be  most  desirous  to  represent  herself  as  married, 
though  the  fact  were  otherwise. 


Taking  this  declaration  or  admission  in  connection 
with  all  the  other  facts  of  the  case,  I  do  not  think  that 
it  can  be  held  to  constitute  a  marriage,  or  to  be  any 
evidence  of  a  consent  to  marry. 

It  appears  from  the  evidence,  and  particularly  from 
the  affidavits  of  Dr.  StnUhers  and  Mr.  Glen^  that  what- 
ever doubts  might  have  arisen  in  the  minds  of  some 
persons,  Mr.  and  Mrs.  Robertson  had  so  far  succeeded 
in  keeping  up  appearances,  as  to  sustain  a  respectable 
character,  and  to  be  deemed  married  persons  to  a  con- 
siderable extent ;  how  important  this  was  to  their  re- 
ception into  society,  and  to  the  welfare  of  the  daughters 
of  Mrs.  Robertson  by  Mr.  Bourchier^  may  well  be  con- 
ceived, yet  she  half  yearly  made  her  declaration  on 
oath  that  she  was  not  married. 


It  can  hardly  be  doubted,  that  when  the  certificate 
of  the  5th  oi  March  1830  was  fabricated,  the  expressions 
which  gave  rise  to  this  litigation,  were  inserted  with  a 
view  to  persuade  some  persons  that  there  had  been  a 
marriage  during  tlie  whole  time  of  cohabitation,  with- 
out suggesting  to  the  other  persons  who  had  received 
the  periodical  declarations,  that  any  marriage  had 
taken  place  during  the  time  that  such  declarations  had 
continued. 

Nothing 
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Nothing  is  to  be  said  in  any  way  to  excuse  or  palliate 
the  conduct  which  Mr.  and  Mrs.  Robertson  have  pur- 
sued, but  it  is  my  duty  to  adjudicate  on  their  civil 
rights, '  and  with  a  view  to  that  object,  to  determine 
upon  the  evidence  before  roe,  whether  the  Master  has 
rightly  found  that  these  parties  were  not  married  before 
the  5tb  of  June  1828,  and  I  think  that  he  has;  and, 
therefore,  that  the  exception  must  be  over-ruled. 
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BUNNY  V.  BUNNY. 


Jidy  27. 


npHE   question  in   this    case  was,   whether  certain  By  her  will  a 

-■-    legacies  of  200/.  each,  given  by  the  first  codicil  to  i^^^'o^'''' 

the  will  of  the  testatrix,  were  or  were  not  revoked.  »oo/.  each  to 

the  teven 
children  of 

On  the  20th  of  November  1824,  the  testatrix  made  •/•  A^.,nnd 

also  other  in« 
her  will,  which  was  prepared  in  a  formal  manner,  com-  terests.    By 

mencing,  «  this  is  the  last  will,"  &c.,  and  she  thereby,  ^Uhe  re^"^'' 
amongst  other  legacies,  gave  as  follows :  —  ^*  I  give  to  voked  the 
the  seven  children  of  my  said   cousin  Joseph  Blandy  ^^^^  the 
Bumy  a  legacy  of  200/.  each.*'     She  also  thereby  gave  children  of 
to  each  of  such  children  as  should  be  living  at  her  all  oth^' 
death,  a  reversionary  interest  in  a  sum  of  1 750/.  b  ^h  ^  ^n  ^" 

and  in  lieu 
On  the  15th  of  Ai^tst  1835,  she  made  a  codicil  to  ff^oc^Mdll 
her  will,  which  was  also  prepared  in  a  formal  man-  to  Samuel  and 

ner,  commencing  with  the  words,  "  This  is  a  codicil  cWiJren^of 

to  J*  B,  B,  by 
name.  By  her 
lecond  codicil  she  cancelled  all  legacies  lefl  tit  her  wiU  to  J.  B.  B.^s  children,  and 
b^  a  third  codicil  she  revoked  the  legacy  of  200/.  by  a  previous  codicil  to  her  will 
given  to  Samuel.  Held,  that  the  legacies  of  SCO/,  each,  given  to  the  other  four 
children  by  the  first  codicil  were  not  revoked. 
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1840.  to  my  will''  dated  the  10th  Naoember  1824,  and  it  con- 
tained this  passage :  -^  <^  I  revoke  the  legacy  of  200/. 
each  to  the  children  of  my  late  cousin,  Joseph  BlanA^ 
Bunny^  and  all  and  every  other  legacy,  benefit  or 
bequest,  given  to  them  or  any  of  them  under  my  said 
willy  and  in  lieu  thereof,  I  give  only  the  legacy  of  200/. 
each  to  Samuel  Buttmf^  Joseph  Bunny^  Martha  Bunny^ 
Elizabeth  Bvnry^  and  Anna  Bunrty^  five  of  the  children 
of  my  said  cousin  Joseph  Blandy  Bunrn/" 

On  the  18th  of  August  18S6,  the  testatrix  wrote  on  a 
small  piece  of  [paper  the  following  memorandum,  which 
was  proved  as  a  testamentary  paper  :  —  *^  I  cancel  all 
the  legacies  I  have  left  on  my  (a)  will  to  my  late  cousin 
Joseph  Blandy  Bunnies  children. 

A.  Bunny ^  August  1836.'* 

On  the  21st  of  December  18S6,  she  made  another 
formal  codicil,  commencing,  <*  This  is  a  further  codicil 
to  the  last  will  and  testament  of  me,"  &c.,  which  bears 
date  the  20th  November  1824,  and  which  contained  the 
following  passage :  —  *^  I  revoke  the  legacy  of  200/.  by 
a  previous  codicil  to  my  said  will,  given  to  Samuel 
Bunny^  the  eldest  son  of  my  late  cousin,  Joseph  Blandy 
Bunny!*  She  thereby  also  gave  other  legacies,  and  de- 
clared it  to  be  a  further  codicil  to  her  said  will,  and  to 
be  deemed  and  taken  as  part  thereof. 

Joseph^  Martha^  Elizabeth^  and  Anna  Bunny^  by  this 
bill  claimed  the  legacies  of  200^  each  given  by  the  first 
codicil  of  the  15th  of  August  1835,  and  the  question  was, 
whether,  on  the  context  of  the  testamentary  papers, 
these  legacies  had  or  had  not  been  revoked. 

Mr. 

(a)  It  was  argued  that  this  word  in  the  original  yras  *^  anj/'  and 
not "  my." 
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Mf.  Pemberion  and  Mr.  John  Bailyj  for  the  Fbtintifib.        1 840. 

By  her  first  codicil  the  testatrix  revokes  the  gift  of 
2002.  each  to  a  class  of  seven  persons,  and  in  lieu  gives 
like  l^;acies  of  2002.  each  to  five  of  those  individuals, 
nomifuUim.  The  testatrix,  who  throughout  makes  a 
distinction  between  her  will  and  codicil,  by  the  second 
codicil  cancels  the  legacies  given  by  the  will ;  she  did  not 
refer  to  the  gifts  in  the  first  codicil,  and  therefore  leaves 
the  legacies  given  by  the  first  codicil  untouched ;  this 
construction  is  confirmed  by  the  third  codicil :  for  she 
thereby  retx)kes  a  legacy  of  200/*  <<  by  a  previous  co- 
dicil,"  given  to  Samuel^  one  of  the  five  persons ;  this 
shews  that  she  conceived,  that  the  legacy  given  to  him 
by  the  previous  codicil  had  not  already  been  revoked : 
for,  if  revoked,  it  would  have  been  perfectly  useless  to 
have  made  another  codicil  expressly  revoking  it;  and, 
further,  if  she  had  intended  the  other  four  persons  'to 
take  nothing,  why  not  revoke  their  legacies  at  the  same 
time  with  that  of  Samuel  f  Even  if  the  second  codicil 
revoked  the  legacies  given  by  the  first,  the  third  codicil 
would  operate  as  a  restitution  of  them.  A  construction 
must  be  put  on  these  instruments  which  will  make  the 
whole  consistent;  that  can  only  be  done  by  holding 
that  the  Plaintifis  are  entitled,  which  construction  is 
dearly  in  accordance  with  the  intention  of  the  testatrix. 

The  principle  which  ought  to  guide  in  the  decision 
of  such  cases,  is  thus  stated  by  Tindal  C.  J.  in  giving 
judgment  in  Doe  dem,  Hearle  v.  Hicks  (a) :  ^^  If  the 
devise  in  the  will  is  clear,  it  is  incumbent  on  those  who 
contend  it  is  not  to  take  efiect  by  reason  of  a  revocation 
in  the  codicil,  to  shew  that  the  intention  to  revoke  is 
equally  dear  and  free  firom  doubt,  as  the  original  in- 
tention to  devise ;  for  if  there  is  only  a  reasonable  doubt, 
whether  the-  clause  of  revocation  was  intended  to  in- 
clude 

(a)  ^Bing.ASQ. 
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dude  the  particular  devise,  then  such  devise  ought 
undoubtedly  to  stand." 

A  codicil  ought  not  to  be  presumed  a  revocation, 
unless  it  distinctly  appears :  Griffiths  v.  Grieve  (a).  The 
case  of  Miles  v.  Clark  {b)  was  very  similar  to  the 
present:  there  the  <^ testatrix  bequeathed  a  legacy  to 
A.  for  life,  with  remainder  to  his  children ;  by  a  codicil 
she  revoked  all  gifts  to  A.  and  his  children,  except 
Amelia^  to  whom  she  gave  400/. ;  the  testatrix  subse- 
quently, in  a  letter  to  Amelia,  which  was  proved  as 
testamentary,  said,  **  I  cut  A.  and  his  children  off  from 
every  bequest  I  have  formerly  given  to  him  or  them:" 
It  was  held,  that  the  gift  to  Amelia,  though  one  of  ^.'s 
children,  was  not  thereby  revoked. 

Mr.  Tinney  and  Mr.  PiggoU,  conird,  contended  that 
at  the  time  of  making  the  second  codicil,  the  original 
will  and  the  first  codicil  together  formed  the  will  of  the 
testatrix,  for  all  codicils  form  part  of  a  will :  CroAie  v. 
MacDoual(c\  so  that  by  the  second  codicil  the  testatrix, 
in  cancelling  all  the  legacies  she  had  left  in  her  will  to 
the  children  of  Joseph  Blandy  Bunny  revoked  the  gifts 
both  in  the  will  and  in  the  first  codicil.  If  she  had  died 
immediately  after  the  execution  of  the  second  codicil, 
there  could  have  been  no  question ;  and  if  so  the  gift  by 
the  first  codicil  could  not  be  revived  by  implication : 
Sterrati  v.  Oakley  (d) ;  that  whatever  might  be  conjec- 
tured as  to  the  intention  of  the  testatrix,  that  intention, 
if  omitted,  could  not  now  be  supplied :  Holder  v.  /7an>- 
en{e).  That  there  was  no  greater  inconsistency  in  the 
testatrix  twice  revoking  the  legacies  to  Samuel,  than 
there  would  be  in  adopting  the  Plaintiff's  construction, 

which 


(a)  iJoc.  4  W.5\. 

{b)  1  Keen^  92. 
(c)  4  Vet.^XO. 


{d)  7  Term  Rep.  492. 
[e)  8  Vei.  97. 
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which  assumed  that  she  had  twice  revoked  the  legacies 
of  200/.  given  by  the  will,  namely,  by  the  first  and  third 
codicils. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls. 

It  appears  to  me  that  the  Plaintiffs  are  entitled.  The 
testatrix  commences  her  will  and  the  first  and  third 
codicils  with  formal  words;  she  terms  the  first  ^^her 
will,''  and  the  two  others  <^  a  codicil  to  her  will,"  and  ^^a 
further  codicil  to  her  will,  bearing  date  the  20th  of  No^ 
vember  1824;"  and  the  principal  question  is,  what  the 
testatrix  means  by  the  word  ^^  will,"  when  used  in  the 
second  codicil.  She  must  mean  either  her  will  or  her 
will  and  codicil  taken  together ;  if  she  meant  the  former, 
she  was  doing  what  was  unnecessary,  as  the  legacies  by 
the  will  had  already  been  revoked ;  and  if  she  meant 
her  will  and  codicil,  then  it  is  not  easy  to  account  for 
the  subsequent  revocation  of  a  supposed  existing  gift  to 
Samuel  In  thb  state  of  inconsistency,  by  far  the  most 
reasonable  hypothesis  is,  that  she  was  desirous  of  having 
it  clearly  known  that  she  had  revoked  the  bequests  of 
200/.  each  given  by  her  will,  and  that  in  the  absence  of 
advice,  she  wrote  the  paper,  which  was  a  short  repetition 
of  what  she  had  Already  done ;  any  doubt  seems  re- 
moved by  the  subsequent  codicil,  when  she  appears  to 
have  had  advice :  no  longer  relying  on  her  recollection, 
and  having  the  assistance  of  a  professional  person,  she 
revokes  the  legacies  of  200/.  by  a  previous  codicil  given 
to  Samuel.  It  is  manifest  that  she  and  the  person  who 
was  advising  her  then  considered  that  Samuel^  and  con- 
sequently the  Plaintiffs  also,  had  at  that  time  legacies 
left  by  the  previous  testamentary  *  papers.  I  am  of 
opinion,  therefore,  that  the  Plaintiffs  are  entitled,  and 
must  decree  accordingly. 

Decree  for  the  Plaintiff's. 

Vol.  III.  / 
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Jtdi,  8, 9.  NEWMAN  V.  HUTTON. 


The  bill  al-  rilHE  bill,  in  effect,  stated  that  the  Pl^tiff  had  been 
^dnt^^had^  employed  by  the  Defendante  as  captain  and  super- 
paid  to  the  cargo  of  the  Defendants'  ships  trading  to  AJricOj  at  a 
sum  of  1250/.  fixed  salary,  and  a  commission  on  the  goods  sold.     That 

as  the  balance  jjg  niade  four  voyaiFes  without  having  any  settlement  of 
of  accounts  ^^  ,•  •    j 

between  them,  accounts,  and  that  he  returned  to  England  m  a  very  baa 

£ingSIt  *^^  ^f  ^^^  *°^  ^^  *^  ^™^  deranged.  That  he 
timederan^,  pressed  for  a  settlement  of  accounts,  and  that  the  De- 
SSteSr^"^  fendants,  pretending  that  the  Phdntiff  had  been  guilty 
erroneous  of  embezzlement,  which  the  bill  alleged  to  be  untrue, 
that  the  De-  threatened  to  prosecute  him  for  felony.  That  a  meet- 
fendanu  could  j^^   ^^j^  pj^^   foj.  ^g   settlement  of  the  accounts, 

transport  him;      or 

and  it  alleged  and  that  the  Defendants  made  claims  on  the  Raintifi^ 
^s'du(ffi^  amounting  to  1650i,  which  were  afterwards  reduced  to 
the  Plaintiff;     1250Z.,  which  sum,  as  the  bill  alleged,  <^the  Plaintiff 

an  acraunt  ^^  ^'^^  ^^  ^^  ^^  ^™^  ^  ^  deranged  state  of  mind,  agreed 
and  repay-  should  be  paid  to  the  Defendants."  The  bill  aliened 
Defendants,      ^^that  the  Plaintiff  was  not,  in  fact,  indebted  in  the 

by  a  pl^         gym  Qf  I250t  or  in  any  sum  of  money,  but  that  the 

stated  that  ,  •'  "^         , 

the  parties       Defendants  were,  in  fact,  at  that  time[largely  indebted  to 

Mttlement^of*  ^^^'  ^^  **'  ^^  consented  to  pay  the  said  sum  of  12S0i 
account,  and  while  labouring  under  temporary  derangement,  and 
credit  to  £e     ^^^^^  ^^  erroneous   impression  that  the  Defendants 

Plaintiff' for  had  it  in  their  power  to  transport  him,  and  in  order  to 
the  sum  due  _^ 

to  him,  a  sum  prevent  their  so  doing."  The  bill  alleged  that  it  was 
exceeding  ^ 

1250/1  was 

found  due  to  the  Defendants,  which  by  final  settlement  was  paid,  and  receipts  Ctven ; 
there  was  an  a?ament  that  the  accounts  were  just,',that  credit  was  giTen  to  the  Plain- 
tiff for  an  sums  due,  and  that  Defendants  were  justly  entitled  to  credit  for  all  sums 
Ibr  whidi  credit  had  been  given :  that  there  was  no  error  in  the  account,  and  that 
tlw'Plaiiitiffwas  of  sound  mind.  There  was,  however,  no  denial,  by  answer  oraver- 
that  the  1S50/.  was  not  due.    The  plea  was  overruled. 


CASES  IN  CHANCERY. 


115 


then  agreed  that  the  12502.  should  be  paid  by  the 
Plainti£^  and  that  mntual  receipts  should  be  given  in 
fiill  of  all  demands,  which  was  done  the  next  day. 

The  bill  prayed  that  an  account  might  be  taken  of 
what  was  due  to  the  Plainti£P;  that  the  12502.  might  be 
repaid,  and  that  the  agreement  and  receipt  might  be  de- 
livered up  to  be  cancelled* 

The  Defendants  put  in  a  plea  and  answer  to  this  bill ; 
the  plea  stating  that  disputes  having  arisen  between  the 
Plainti£P  and  Defendants,  they  met  for  the  purpose  of 
coming  to  a  final  setdement ;  that  the  books  of  account 
of  the  PIainti£P  and  Defendants  were  produced  and 
examined,  and  the  state  of  the  accounts  ascertained  (a 
calculation  being  made  of  the  commission  due  to  the 
Plaintiff  on  certain  unsold  goods),  and  after  giving 
credit  to  Plaintiff  for  9042.,  which  sum  was  calculated  to 
be  due  to  him,  there  was  or  would,  under  such  com- 
putation, be  due  to  the  Defendants  a  sum  considerably 
exceeding  1250/.;  which,  by  way  of  final  settlement  of 
all  accounts  between  them,  it  was  agreed  should  be  pdd 
by  the  Plaintiff  to  the  Defendants ;  and  that  receipts  in 
full  of  all  demands  were  to  be  mutually  given.  The 
plea  then  set  out  the  written  agreement,  and  stated  that 
on  the  following  day  the  money  was  paid,  and  mutual 
receipts  were  given ;  it  averred  that  the  books  of  ac- 
count were  just  and  true,  that  credit  was  justly  given 
to  the  Plaintiff  for  all  sums  due,  and  that  the  Defend- 
ants were  jusdy  entided  to  credit  for  all  sums  in  respect 
of  which  credit  was  taken ;  that  there  were  no  errors 
in  the  account,  and  that  the  Plaintiff,  at  the  time,  was 
of  sound  and  accounting  mind.  There  was  an  answer 
to  the  part  of  the  bill  omitted  from  the  plea,  but  there 
was  no  denial,  by  answer  or  averment,  of  the  allegation 
in  the  bill  that  the  12502.  was  not  due. 

/2  Mr. 


1840. 


Nbwman 

HUTTON. 
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plea. 


Kinderdey 


Mr.  Pembetion  and  Mr.  Eldaianj  contrd. 


The  Master  of  /^^  Rolls. 

Considering  the  nature  of  this  suit,  and  the  extreme 
improbability  that  the  allegations  can  be  true,  I  am  not 
surprised  at  the  effort  which  has  been  made  to  shorten 
the  suit  and  lessen  the  expences. 

This  bill  states  matters  of  account  between  the  par- 
ties, and  that  it  was  necessary  to  settle  them ;  that  the 
Plaintiff  was  in  a  deranged  state  of  mind  from  the  time 
of  leaving  Africa,  and  that  the  Defendants  procured  a 
settlement  of  these  accounts  when  he  was  in  that  state 
of  insanity. 

The  bill  also  states  that  the  Defendants  alleged  that 
they  had  the  grounds  for  establishmg  a  criminal  charge 
against  the  Plaintiff,  and  that,  if  convicted,  he  would 
necessarily  have  been  transported ;  and  alleges  that  in 
this  state  of  mind,  and  to  avoid  the  consequences  stated 
in  this  threat,  he  paid  the  1250/.;  there  is  also  an  alle- 
gation that  the  Plaintiff  was  not,  in  fact,  at  all  indebted 
to  the  Defendants  at  the  time  of  the  settlement  and 
payment. 

The  bill  prays  that  an  account  may  be  taken  of  what 
remains  due  to  the  Plaintiff,  for  the  repayment  of  the 
sum  of  125021,  and  for  the  delivery  up  of  the  memoran- 
dum of  agreement  and  receipt. 

I  need  not  state  that  if  these  facts  were  true,  the 
Plaintiff  would  be  entitled  to  have  the  transaction  re-in- 
vestigated,  and  it  would  seem  a  very  common  equi^  in 

this 
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this  Court  to  have  accounts  opened  and  re-investigated 
where,  under  threats,  payment  of  a  sum  not  due  has 
been  obtained. 

To  this  bill  the  Defendants  put  in  a  plea  and  answer; 
the  plea  stating  that  a  sort  of  agreement  or  settlement 
of  accounts  was  made,  averring  that  the  accounts  in  the 
books  were  just  and  true,  that  there  were  no  errors, 
and  that  the  Plaintiff  was  then  of  sound  mind ;  and  they 
answer  that  part  of  the  bill  which  is  omitted  from  the 
plea;  but  there  is  no  answer  to  the  statement  that 
nothing  was  due  to  the  Defendants. 

The  Defendants  say,  that  the  parties  met  to  settle 
these  accounts,  that  a  great  part  of  the  PlaintiTs  claim 
related  to  commission  on  goods  actually  sold,  another 
part  to  commission  on  goods  not  sold ;  and  it  is  stated 
that  they  ascertained  what  was  due  in  respect  of  the 
goods  sold,  and  computed  what  was  due  in  respect  of 
goods  unsold,  and  that,  on  the  balance  of  accounts, 
more  than  12502.  appeared  due  from  the  Plaintiff  to 
the  Defendants;  and  they  state  that  the  accounts  in 
the  books  were  just  and  true  accounts.  But  can  these 
statements,  taken  together,  be  considered  as  an  answer 
to  the  charge  in  the  bill,  that  the  Plaintiff  was  not  in- 
debted to  the  Defendants  in  12502.  or  any  sum  of 
money  ?  I  think  they  cannot.  It  therefore  does  appear, 
from  the  allegation  remaining  uncontradicted,  that  12502. 
was  not  due,  and  that  as  the  Plaintiff  was  induced  to 
sign  the  receipt  under  threats,  he  is  still  entitled  to  re- 
lief, and  the  plea  must  be  overruled,  with  costs. 
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July  A.  18. 


DAVIES  V.  HARFORD. 


The  Defend-    PTHHE  point  in  this  case  is  fully  stated  in  the  judg- 

"*"    ment. 

Mr.  Pemberionj  for  the  PlaintiS 

Mr.  Tinnei/j  for  the  Defendants. 

77ie  Master  of  the  Rolls. 

In  this  case  the  Plaintiff  has  obtained  an  order  that 
the  Defendants  do  produce  and  leave  with  their  deriL 
in  court  certain  books  and  papers,  and  the  Plaintiff  is 
to  be  at  liberty,  at  all  reasonable  times  and  upon  giving 
reasonable  notice^  to  inspect,  at  the  office  of  the  Defend- 
ants, three  several  ledgers,  and  to  take  copies  thereof,  or 
extracts  therefrom  at  the  Plaintiff's  expence ;  and  the 
Defendants  and  their  clerk  in  court  respectively  are  to 
produce  the  books  and  papers  on  the  examination  of 
witnesses,  and  at  the  hearing.of  the  cause. 

The  parties  differ  upon  the  minutes  of  the  order,  only 
in  thb  respect,  that  the  Defendants  say,  that  as  the  pro« 
duction  of  the  ledgers  on  the  examination  of  witnesses 
and  at  the  hearing  is  to  be  for  the  benefit  of  the  Plain- 
tiff, it  ought  to  be  at  the  Plaintiff's  expence,  and  to  be  so 
expressed  in  the  order;  whereas  the  Plaintiff  says,  that 
according  to  the  rules  of  the  Court,  which  are  relaxed 
only  for  the  convenience  of  the  Defendants,  the  ledgers 
ought  to  be  deposited  in  the  hands  of  the  clerk  in  court, 
and  that  if  they  were  so,  there  would  be  no  expense  in- 
curred by  the  production  on  the  examination  of  wit- 
nesses 


ants  were 
ordered  to  de- 
posit certain 
documents 
with  their 
clerk  in  court 
for  the  usual 
purposes,  and 
to  give  an  in- 
spection of 
tne  remainder 
at  their  office, 
and  produce 
them  at  the 
examination 
of  witnesses 
and  at  the 
bearing:  Held, 
that  the  pro- 
duction on  the 
examination 
of  witnesses  in 
town  and  at 
the  bearing! 
should  be  at 
the  expence 
of  the  De- 
fendants; and 
for  production 
on  the  ex- 
amination of 
witnesses  in 
the  country, 
at  the  ex- 
pence  of  the 
Plaintiff. 
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nesses  in  town  or  at  the  hearing;  and  that  the  expence 
of  production  on  the  examination  of  witnesses  in  the 
country  would,  if  required  by  them,  have  to  be  paid  by 
them  in  the  usual  course,  but  that  in  consequence  of  the 
ledgers  being  left  in  the  hands  of  the  Defendants  for 
their  convenience,  there  will  be  considerable  expence  in 
the  production  on  the  examination  of  witnesses  in  town, 
and  at  the  hearing. 
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No  precedent  has  been  found  of  any  provision  for 
costs  in  such  an  order  as  this. 

Let  the  production  be  ordered  on  the  examination  of 
witnesses  in  town  and  at  the  hearing  at  the  expence  of 
the  Defendants,  and  for  production  on  the  examin- 
ation of  witnesses  in  the  country  at  the  expence  of  the 
Plaintiff. 


The  DURHAM  and  SUNDERLAND  RAILWAY    «A<§^18-  2«. 

Company  v.  WAWN. 


npHE   Defendant    Mr.  Wa*mn    was    tenant  by  the  The  Court 
I  will  restrsiD 

curtesy  with  remainder  to  his  infant  son  of  one  one  tenant  in 

undivided  sixth  part  of  two  messuages,  and  two  quays  ^^'"™^1?  ^'J^™ 

or  wharfs  adjoining  thereto,  situate  in  Sunderland;  the  stmction  of 

remfuninir  five  sixths  beinir  vested  in  other  persons.   This  the  common 

^      o  -       o  ^  ^       property;  but 

property  was  let  at  an  annual  rent  of  3021     The  Plain-  where  a  rail- 

tiflS  being,  in  1835,  desirous  of  obtaining  this  property  jj^j  ob^Sned^ 

for  a  lease  from 
five  out  of  six 
tenants  in  common,  and  had,  contrary  to  the  wishes  of  the  remaining  tenant  in  com- 
moDy  constructed  a  nulroad  on  the  property,  which,  at  law,  had  been  held  to  be  an 
oufter.  the  Court  refused  to  interfere  by  injunction  to  prevent  the  dissenting 
tenant  in  common  removing  the  rails,  &c.,' though  the  rent  agreed  to  be  paid  by  the 
company  was  three  times  the  former  rent. 

/4 
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The  Durham 
and 

SUNDBRLAND 

Rulway 
Company 

V, 

Wawn. 


for  the  purposes  of  their  railway,  agreed  with  the  other 
teiuults  in  common  for  a  lease  of  it  for  ninety-nine  years 
at  the  old  rent,  until  the  railway  had  commenced  its 
operations,  and  thenceforward  at  a  rent  of  90Z.  a  year. 
A  lease  had  been  prepared  by  which  the  several  tenants 
in  common  purported  to  grant  the  property  to  the  com- 
pany on  the  above  terms,  with  liberty  to  pull  down  the 
houses  and  to  erect  works  and  machinery,  and  the  com- 
pany covenanted  at  the  expiration  of  the  lease  to  replace 
the  property  in  its  former  condidon.  This  lease,  dated 
the  1st  of  July  1835,  was  executed  by  the  other  tenants 
in  common,  but  the  Defendant  refused  to  execute  it, 
alleging  that  he  had  entered  into  no  agreement  to  grant 
a  lease. 


In  August  1835,  the  company  nevertheless  entered 
into  possession,  and  pulled  down  the  houses,  and  erected 
the  railway,  works,  &c  on  the  site  at  some  consider- 
able expence.     A  lengthened  correspondence  took  place 
between  the  company  and  Mr.  fVawn  as  to  his  con- 
curring in  the  lease,  but  which  it  is  unnecessary  to  set 
forth.     In  December  1835,  Mr.  fVawn  gave  notice  of 
his  intention  to  bring  an  action  against  the  company, 
and  he  accordingly  brought  an  action  of  ejectment  to 
recover  possession,  but  was  defeated  by  an  outstanding 
term  set  up  by  the  company,  {a)    He  afterwards  brought 
a  second  action  and  recovered,  {b)    On  the  11th  of  Mmf 
1840,  the  Defendant  caused  a  writ  of  possession  for  one 
sixth  of  the  property  to  be  issued ;  and  on  the  29th  of 
June  the  company  filed  this  bill  against  Mr.  JVceaon  and 
the  other  tenants  in  common,  stating  the  above  fiicts, 
and  that  from  information  they  had  received,  they  be- 
lieved that  the  Defendant  JVawn  would,  on  being  put  into 
possession  of  his  one  sixth,  pull  down  the  buildings,  &c. 

erected 

(«)  See  Doe  d.  Wawm  ▼.  Hom^         (^)  5  Mettom  4-  fK.  564. 

3  JmftSOM  Jf  Fr  .  335* 
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erected  by  the  company,  and  pull  up  the  railway  by 
▼iolence;  and  unless  prevented  by  injunction  would  take 
such  proceedings  as  would  in  all  probability  lead  to  a 
breach  of  the  peace;  the  bill  prayed  for  an  injunc- 
tion. 

On  the  SOth  oijuney  the  Master  of  the  Rolls,  for  the 
purpose  of  preventing  any  damage  until  the  question 
could  be  discussed,  granted  an  injunction  ex  parley  re- 
straining the  Defendant  from  damaging  the  buildings 
and  railway. 


1840. 


TheDuBHAM 

and 

SUNDRBLANP 

Rulway 
Company 

Wawn. 


The  Defendant  now  moved  to  dissolve  the  injunc- 


tion. 


Mr.  Beihell  and  Mr.  Hare^  in  support  of  the  motion, 
contended,  that  an  injunction  to  stay  waste  had  in  no 
case  been  granted  on  the  application  of  one  tenant  in 
common  against  another;  that  such  was  the  distinct 
opinion  of  Lord  Eldon  in  Hcle  v.  Thomas  (a)^  who 
granted  an  injunction  in  that  case,  on  the  express  ground 
that  the  Defendant  was  there  cutting  timber  of  one  third 
growth  at  an  improper  season,  his  Lordship  observing, 
**  for  that  is  destruction.''  So  in  Taoori  v.  Twortljb)^  Lord 
Eldjon  expressed  the  same  opinbn  that  there  was  no  in- 
stance of  an  injunction  having  been  granted  between 
tenants  in  common  or  coparceners,  nay,  further,  that  such 
motions  had  been  refused  (c) ;  the  injunction  was  granted 
in  that  case  expressly  on  the  ground  that  the  tenant  in 
common  in  possession  was  an  occupying  tenant  to  the 
Plaintiff.  That  it  had  been  determined  in  this  very  case 
at  law,  that  there  had  been  a  legal  ouster  by  laying  down 
the  railway,  and  that  there  was  no  equity  to  prevent  the 

Defendant 


(a)  7  Veu  589. 
\h)  16  Vet.  1S8. 


(c)  See   Goodwyn   v.  Spray^ 
8  Dietens,  667. 
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1840.       Defendant  from  removing  it  if  he  pleased.     That  there 
Th^Du^*^     had  been  no  acquiescence  on  the  part  of  the  Defendant, 

who  had  all  along  repudiated  the  agreement  of  the  other 
tenants  in  common* 


and 

SUMDBBLAMD 

Railway 
Company 

Wawn. 


Mr.  Pemberton  and  Mr.  Elderton^  cantrdj  contended 
that,  although  a  tenant  in  common  had  an  unquestion- 
able right  of  using  property  in  a  beneficial  manner  for 
himself,  still  he  had  no  right  so  to  deal  with  it  as  to 
destroy  the  profitable  enjoyment  of  it  by  the  other 
tenants  in  common;  that  here  it  was  evidently  moat 
beneficial  to  all  parties  to  lease  the  property  at  a  triple 
rent,  and  that  a  mere  tenant  for  life  of  one  sixth  could  not 
be  allowed  to  prevent  the  other  parties  interested  in  the 
property  fix>m  enjojring  that  benefit.  That  to  take  up 
the  rail  would  be  a  mere  wilful  destruction  of  the  pro- 
perty, and  in  the  cases  cited  the  Court  admitted  that  an 
injunction  would  be  granted  between  tenants  in  common 
<*  in  a  case  of  malicious  destruction  (a).**  So  in  Daoort 
V.  7\D07f,  it  was  said  by  Lord  Eldon,  ^^  Where  a  case  of 
positive  and  actual  destruction  appeared,  I  granted  an 
injunction,  as  that  was  not  the  Intimate  exercise  of  the 
enjoyment  arising  out  of  the  nature  of  the  party's  title 
to  that  which  belonged  to  him  and  the  other  party.'' 
There,  aTso,  the  Defendant  had,  by  acquiescence,  —  by 
standing  by  and  allowing  the  Defendants  to  make  a 
great  outlay  on  the  property,  prevented  himself  enforcing 
his  strict  legal  rights  to  the  Plaintifi^s  prejudice. 


Mr.  BeiheUj  in  reply. 

No  acquiescence  is  stated  in  the  bill,  nor  has  any 
been  shown.  The  Plaintiffi>  have  put  the  property  in 
its  present  state  by  their  own  wrong  and  violence,  and 

in 


(a)  7  Fn.590. 
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in  opposition  to  the  whh  of  the  Defendant,  who  has  a 
strict  right  to  place  it  in  its  former  position. 


The  Master  of  the  Rolls. 

I  have  read  the  papers  in  this  case,  and  am  of  opinion 
that  the  injunction  cannot  be  sustained.  There  are  two 
grounds  on  which  it  has  been  put  by  the  Plaintifis; 
namely,  acquiescence,  and  secondly,  that  the  circum- 
stances are  such  as  to  amount  to  wilful  destruction  of 
the  common  property.  It  cannot  be  sustained  on  the 
first  ground,  for  it  appears  that  the  Defendant  through- 
out has  kept  the  company  at  arm's  length.  On  the 
second  point,  that  it  involves  the  destruction  of  the 
property,  two  cases  have  been  stated  which  are  material 
as  showing  this,  that  if  property  be  held  by  tenants  in 
common,  and  enjoyed  in  conformity  with  their  common 
rights,  and  one  makes  wilful  destruction  of  the  common 
property,  he  will  be  restrained  by  the  Court  This 
state  of  thmgs  does  not  exist :  the  state  of  things  which 
now  exists  was  brought  about  by  the  Plaintifis,  in  de- 
fiance of  the  legal  rights  of  the  Defendant.  This, 
therefore,  does  not  appear  to  me  to  come  within  the 
principle  of  the  cases  cited,  and  the  injunction  must  be 
dissolved  with  costs. 


1840. 


The  DuBHAM 
and 

SUNDBELAND 

Kailway 
Company 

V, 

Wawn. 

July  S8. 


The  Plaintifis  appealed  to  the  Lord  Chancellor,  but, 
after  the  hearing,  the  case  was  compromised. 
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Juiff^.^.  GRAHAM  V.  OLIVER. 

A  parly,  acting  HPHIS  was  a  bill  for  specific  performance)  filed  by 

owner*  con-  William  Graham  against  John  Oliver. 

tracted  to  sell 

property.    He  t      -rv  r     ^        ^».  .  i 

was  the  ab-  In  18  38,  the  Defendant  Oliver j  acting  as  the  owner, 

solute  owner  entered  into  an  acreement  for  the  sale  to  the  Plaintifi^of 
of  part,  and  ^  ^ 

as  to  the  about  ninety-three  acres  of  freehold  land,  some  lease- 

wM  ten^nt^^  holds,  and  two  leasehold  cottages  for  the  sum  of  5500L 
for  life,  with  a  The  Defendant  having  refused  to  perform  his  con- 
a^his'^request  tract,  the  PIainti£P  filed  this  bill,  praying  a  specific 
and  by  his  performance  of  the  agreement,  upon  the  Defendant 
vested  in'trus-  making  a  good  title ;  or  if  he  should  not  be  able  to 

^f?;. .  ^P?"  make  a  ffood  title  to  the  whole,  then  for  a  specific 
a  bill  by  the       %  »  ,  .  ,   7  n        , 

purchaser  for   performance  as  to  that  to  which  he  could  make  a  good 

f  ^'^^^nce^n"  ^*^^  ^^^^  *  reasonable  abatement  from  the  purchase 

enquiry  was       money. 

directed 

**  whether 

the  De-  According  to  the  answer,  it  appeared  that  the  De- 

make  a  good     fendant  was  absolutely  entitled  to  the  leaseholds ;  that 

title,  or  could,  ^j^^  cottages  belonc^ed  to  his  mother,  who  had  verbally 

by  application  . 

to  the  trustees,  promised  to  make  him  a  present  of  them;  and  as  to  the 

^ood"tkle  to  freeholds,  that  on  his  marriage  they  had  been  settled  on 
be  made."  the  Defendant  for  life,  or  until  bankruptcy,  &c.,  with 
in  decreeing'  a  remainder  to  his  wife  for  her  separate  use,  with  re- 
partial  per-  mainder  to  the  children  of  the  marriage  (which  last 
a  contract,  limitations  had  failed  by  the  death  of  his  wife  without 
^^^r  \  issue),  with  remainder  over  to  other  persons ;  and  it  was 
not  the  power  declared  that  it  should  be  lawful  for  the  trustees  of  the 
foSr  settlement. 

Evidence  of  conversations  not  put  in  issue  is  inadmissible,  but  where  conversations 
are  alleged  in  the  answer,  evidence  is  admissible  on  the  part  of  the  Plaintiff  to  shew 
their  effect,  notwithstanding  they  are  not  stated  in  the  bill. 
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settlement,  ^  at  the  request  and  by  the  direction  of  the 
Defendant  during  his  life/'  to  be  testified  by  some  writ- 
ing, to  sell  the  property  at  such  price  as  to  the  trustees 
should  seem  reasonable. 


1840, 


The  Defendant  resisted  the  performance  of  the  agree- 
ment on  the  following  grounds :  first,  he  insisted  that 
the  memorandum  was  a  proposal  only,  and  not  a  con- 
cluded agreement ;  secondly,  he  alleged  that  the  word 
^*  cottages''  had  been  struck  out  of  the  agreement  before 
he  executed  it,  and  that  therefore  there  was  no  existing 
contract  as  to  them ;  thirdly,  that  the  agreement  had 
been  unfairly  obtained  at  an  undervalue ;  and,  fourthly, 
he  insisted  that  he  could  not  make  a  good  title  to  the 
freehold,  having  no  power  to  compel  the  trustees  to 
execute  the  power  of  sale,  and  that  he  was  wholly 
unable  to  complete  the  contract  as  to  the  cottages. 

Mr.  PembertoHy  Mr.  G.  Turner^  and  Mr.  G.  RusseUj 
for  the  PlaintiiT,  after  combating  the  first  three  objec- 
tions to  a  specific  performance,  depending  on  facts 
which  it  is  not  necessary  to  set  out,  argued,  that  the 
contract  being  valid,  the  Plaintiff  was  entitled  to  a 
specific  performance,  either  as  to  the  whole,  or  as  to 
such  part  as  the  Defendant  was  able  to  make  a  good 
tide  to,  and  that  this  was  a  case  for  a  partial  perform- 
ance with  a  compensation :  Thomas  v.  Dering  (a), 
Mortlock  V.  BuUer  (6),  Hill  v.  Buckley  (c),  MiUigan  v. 
Cooke,  {d)  • 

That  as  yet  there  was  no  proof  of  the  Defendant's 
being  unable  to  make  a  good  title,  or  that  the  trustees 

would 


(a)  1  Keen^  729. 

(b)  \QVes.5\e. 


(c)  17  rif«.594. 
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1840.       would  not  ooncur^  they  therefore  asked  for  a  refisrenoe 
^^^^^-^  ^  the  Master,  similar  to  that  in  Glyn  v.  Sanie.  (a) 


V, 

Qliybb* 


Mr.  Kinderdey  and  Mr.  S.  Sharpen  for  the  Defendant 

Courts  of  equity  will  not  decree  the  specific  perform- 
ance of  every  contract  to  purchase,  if  any  doubt  or  hard- 
ship exists  in  the  case,  it  will  leave  the  parties  to  their 
remedy  at  law  for  damages  on  the  contract ;  here  suffi- 
cient doubt  has  been  thrown  on  the  transaction  to  in- 
duce the  Court  to  withhold  its  intervention,  especially 
in  a  case  where  the  rights  of  persons  not  parties  to  the 
cause  are  deeply  concerned.  If  the  trustees  were  parties 
to  the  cause^  which  they  are  not,  they  would  not  be 
compelled  to  perform  a  contract  to  which  they  were  not 
parties,  or  commit  a  breach  of  trust ;  even  the  tenant  for 
life  may,  for  the  benefit  of  the  parties  interested  under 
the  settlement,  insist  that  he  has  not  exercised  a  sound 
discretion.  The  settled  and  unsettled  property  has  been 
sold  for  one  gross  sum ;  this  was  improvident  as  regards 
the  setded  property,  as  the  respective  values  cannot  be 
clearly  and  satisfactorily  ascertained,  and  the  prices 
severed. 


As  to  a  partial  performance,  the  case  cited  of  Thomas 
V.  Dertng  negatives  the  right  of  the  Plaintiff  to  have  a 

conveyance 


(a)  Gltm  t.  Sawlb  was  a  lull 
by  TeDdors  for  specific  perform- 
ance  of  agreement  to  purchase 
lands  in  Contwail,  One  objec- 
tion  raised  by  the  Defendants 
was  that  on  part  of  the  estate 
there  existed  certiun  rights  of 
tin  bounds,  which  authorized 
persons,  not  otherwise  interested 
in  the  estate,  to  enter  for  the 
purpose  of  searching  for  and 
working  tin  mines. 


By  the  decree  of  the  Master 

of  the  Rolls,  dated  85th  of  Jmfy 
1838,  it  was  referred  to  the 
Master  to  inquire  whether  a  good 
title  could  be  made  to  the  estate 
in  question,  and  at  what  time  it 
was  first  shewn,  ''and  in  case 
the  Master  should  be  of  opinion 
that  a  good  title  could  not  be 
made,  he  was  to  state  the  rea- 
sons upon  which  each  opinioa 
founded.'* 
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oanveyance  of  the  life  estate,  and  here  there  is  no  al- 
ternative prayer,  as  there  was  in  that  case. 

Mr.  Gear^  Turner^  in  reply,  refisrred  to  Clark  v. 
Seymour,  {a) 

The  Master  of  the  R0I4LS. 

This  bill,  for  the  specific  performance  of  an  agree- 
ment or  contract,  is  certainly  filed  under  very  unfortu- 
nate and  very  peculiar  circumstances. 

The  Defendant  being  entitled  to  part  of  the  property 
as  tenant  for  life,  and  as  to  other  part  being  absolutely 
entitled,  and  with  regard  to  the  remainder,  it  being  very 
doubtful  whether  he  had  any  title  at  all,  enters  into  a 
contract  to  sell  the  whole  property  to  the  PlaintiiT,  as  if 
it  was  his  own.     Being  called   upon  to  perform  the 
agreement,  he  first  of  all  disputes  the  validity  of  the 
contract    I  am  of  opinion,  however,  upon  the  evidence, 
that  the  contract  is  binding  upon  the  Defendant,  and 
that  there  is  no  reason  whatever  for  saying  that  it  was 
unfidrly  obtained.    The  Plaintiff  is,   therefore,  either 
entitled  in  this  court  to  a  specific  performance  as  to  the 
whole  or  in  part,  or  he  is  entitled  to  damages  at  law 
for  the  non-performance  of  his  contract.    It  does  not  at 
present  appear  whether  this  contract  can  be  specifically 
performed  and  carried  into  execution  or  not  It  certainly 
can,  provided  the  trustees,  who  have  a  power  of  sale,  at 
the  request,  and  by  the  direction,  of  the  Defendant, 
think  it  an  advantageous  and  proper  transaction  to  be 
carried  into  effect  by  them.    If  this  appeared  to  be  the 
case,  I  should  have  no  difficulty  in  compelling  the  De- 
fendant to  perform  his  part  of  the  contract     If  the 

trustees 


1840. 


{a)  7  Sm.  67. 
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trustees  do  not  so  consider  it|  the  Plaintiff  then  de* 
mands  to  have  the  contract  carried  into  effect,  so  Cur 
as  it  can  be,  by  the  Defendant;  and  this  case  must 
then  be  considered  with  relation  both  to  the  freehold 
or  settled  property,  and  the  leaseholds.  If  the  Plaintiff 
demands  the  conveyance  of  the  mere  interest  which 
the  Defendant  has  in  the  freehold  or  settled  property 
and  in  the  leaseholds,  then  the  question  arises,  which 
was  considered  by  me  in  the  case  of  Thomas  v.  Dering, 
whether,  having  regard  to  all  the  circumstances,  to  the 
nature  of  the  property,  and  to  the  trusts  of  the  settle* 
ment,  to  which  part  of  it  is  subject,  there  ought  to  be 
that  partial  performance. 


The  general  rule,  subject  to  some  qualification,  un- 
doubtedly is,  that  where  a  party  has  entered  into  a  con- 
tract for  the  sale  of  more  than  he  has,  the  purchaser,  if 
he  thinks  fit  to  accept  that  which  it  is  in  the  power  of 
the  vendor  to  give,  is  entitled  to  a  performance  to  that 
extent 


There  is,  however,  a  very  great  difficulty  in  all  these 
cases,  and  I  scarcely  know  how  it  can  be  overcome ; 
though  a  partial  performance  only,  it  has  been  some- 
what incorrectly  called  a  specific  performance;  the 
sentiments  of  Lord  Redesdale  on  this  point,  as  expressed 
by  him  in  two  cases  before  him  (a},  are  strongly  im- 
pressed on  my  mind.  The  Court  has  thought  it  right 
in  many  cases  to  get  over  those  difficulties  for  the  pur- 
pose of  compelling  parties  to  perform  the  agreements 
into  which  they  have  entered ;  and  it  is  right  they  should 
be  compelled  to  do  so  where  it  can  be  done  without 
any  great  preponderance  of  inconvenience. 

I  think 

(a)  LMwrtnmm  y.  BuOer^  1  Sdu  i  L^.  15.;  HamtU  v.  TeUdmg^ 
%Sdi.i  Lrf*  555. 


CASES  IN  CHANCERY. 

I  think  it  right  to  direct  an  inquiry  in  the  terms 
asked,  making  no  declaration  however  at  present  as  to 
the  specific  performance  of  the  contract;  the  inquiry 
however  is  directed  with  a  view  to  a  specific  perform- 
ance, if  upon  the  result  it  shoyld  be  ascertained,  that  it 
can  be  properly  directed  in  this  case. 

It  is  clear  as  to  the  leaseholds,  that  the  Defendant  has 
an  absolute  power  of  selling  them,  and  I  am  not  pre- 
pared to  say,  if  the  Plaintiff  asked  for  a  specific  perform- 
ance of  the  agreement  so  far  as  it  related  to  those  lease- 
holds, that  he  would  not  have  a  right  to  insist  upon  it ; 
whether  he  would  or  not  does  not  now  appear. 

As  to  the  costs,  it  is  not  at  present  clear  that  a  specific 
performance  will  be  decreed;  it  may  possibly  happen, 
that  notwithstanding  the  situation  in  which  things  now 
appear,  this  bill  may  ultimately  be  dismissed.  I  think 
it  premature  to  give  the;  costs  in  the  present  state  of  the 
cause ;  they  must  therefore  be  reserved. 


129 
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A  point  occurred  during  the  progress  of  this  cause  in 
respect  to  the  admissibility  of  evidence.  The  Plaintiff  pro- 
posed to  give  in  evidehce  certain  conversations  with  the 
Defendant  which  were  not  charged  in  the  bill,  but  which 
to  some  extent  were  stated  in  the  answer. 


The  Master  of  the  Rolls  said,  I  do  not  mean  in 
any  way  to  prejudice  the  existing  rule,  that  conversations 
not  put  in  issue  cannot  be  read  in  evidence,  but  in  this 
case  I  think  that  to  some  extent  the  evidence  is  admissible. 
In  the  answer,  communications  to  a  particular  effect  are 
stated ;  these  allegations  being  made  by  the  Defendant, 
the  Plaintiff  has  a  right  to  meet  them  by  evidence ;  and 
to  the  extent  of  shewing  tlie  real  eflect  of  these  com- 

VoL.  III.  K  municatious, 
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municatioDs^  or  that  they  were  not  such  as  are  stated 
in  the  answer,  I  am  of  opinion  that  these  depositions 
may  be  read.  So  far  as  they  tend  to  shew  something 
quite  unconnected  with  that' which  is  alleged  in  the 
bill  and  answer,  I  think  it  would  be  an  infiringement  of 
the  rule  to  admit  them. 


EXTRACT   OF  DECREE. 


Refer  it  to  the  Master  to  enquire  whether  the  Defendant  can 
make  a  good  title,  or  can  by  application  to  the  trustees  of  the  in- 
denture of  settlement  of  the  Sd  and  3d  days  of  November  1837,  in 
the  pleadings  mentioned,  procure  a  good  title  to  be  made  to  the 
premises  comprised  in  the  contract  or  agreement  in  the  pleadingt 
mentioned,  including  the  cottage  therein  mentioned,  or  to  any  and 
what  part  thereof;  and  in  case  the  said  Master  shall  find  that  a 
good  title  cannot  be  made  to  the  said  premises  or  any  part  thereof, 
then  he  is  to  state  to  the  Court  the  reason  why  such  good  title 
cannot  be  mad^  with  liberty  to  state  special  drcumstanoes. 


\1. 


\ 


A  Master  in 
ordinary  har- 
ing  become 
incapacitated 
from  attend- 
ing to  the 
business  of  his 
office,  the 
matters  were 
transferred  to 
the  Master  in 
rotation,  with 
liberty  for  him 
to  adopt  the 
proceedings 
already  had. 


ATTORNEY-GENERAL  v.  The  HABER- 
DASHERS'  COMPANY. 

/^NE  of  the  Masters  in  ordinary  having  by  illness 
^^^  become  permanently  incapacitated  from  attending 
to  the  business  of  hb  office,  frequent  applications  were 
made  by  motion  to  the  Court,  to  transfer  the  matter  to 
the  office  of  another  Master.  In  some  of  these  cases 
the  Master's  report  had  been  actually  prepared,  and 
only  required  his  signature;  and  the  application  in  such 
cases  was,  that  the  Master  in  rotation  might  sign  the 
report 

Tlie  Master  of  the  Rolls  settled,  in  all  these  casesi 
that  the  proper  order  to  be  made  was,  *^  to  transfer  the 
matter  to  the  Master  in  rotation,  with  liberty  for  him,  if 
he  should  think  fit,  to  adopt  the  proceedings  already  had 
in  the  Master's  office." 


\^. 
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MATTISON  V.  TANFIELD.  ^Y^i^  ^' 

Aug.  I. 

THE   testator  in    this   cause    devised   certain    real  A  testator  de- 
estates  to  trustees,  to  bold  to  them  their  heirs  and  ^^^^  ^^  ^^^^ 
assigns,  and  proceeded  to  express  himself  as  follows :  for  ^e  per- 
^  bat  in  trust,  nevertheless,  for  the  person  or  persons  his  decease 

who  at  the  time  of  my  decease  shall  be  the  next  of  km  •'JouJd  be  the 

•^  next  of  km  of 

of  Bdchard  Dixon,  late  of  Thoralby  aforesaid,  grocer,  22.2).  de- 
deceased,  (the  ereat  irrandfather  of  my  late  wife  Elizas  ^^^^  ^ 

'  ^        ^  ®  •'  cording  to  the 

heth  Terry  deceased),  according  to  the  statute  made  for  statute  of  dis- 

the  distribution  of  intestates'  effects,  and  his,  her,  or  S,e^^^em  as 

thdr  heirs  and  assigns  for  ever ;  and  if  there  shall  be  tenants  in 

more  than  one  such  person,  they  shall  take  as  tenants  next  of  kin 

b  common,  and  not  as  joint  tenants.'*  consisted  of 

*^  great  grand- 

children's 

At  the  death  of  the  testator,  there  were  living  de-  ^ethi"d^^ 
scendants  of  Bichard  Dixon,  coming  under  the  descrip-  of ereatgrand- 
tioD  of  next  of  kin  according  to  the  statute  of  distribution,  children  -* 
seventeen  persons,    seven  of  whom    descended  from  Held,  that 
Isabdloj  the  only  daughter,  and  ten  of  whom  descended  g^^g^  and^'^ 
from  Thomas  Dixon^  the  only  son  of  the  same  Bichard  ^^ot  per  capUa. 
Dixon^  and  they  stood  in  different  degrees  of  propin- 
quity.     The  next  of  kin  of  equal  degree  were  great 
grandchildren's  children;    the  rest  were  children   of 
great  grandchildren's  children,  who  by  representation 
according  to  the  statute  of  distribution  are  deemed  to  be 
next  of  kin.     That  these  were  the  persons  to  take  was 
admitted,  and  the  question  was,  whether  they  were  to 
take  per  capita  or  per  stirpes.    The  Plaintifi&,  and  the 
others  who  claimed  as  children  of  great  grandchildren's 
children,  insisted  that  the  seventeen  next  of  kin  thus 
ascertained,  were  to  take  per  capita^  and  that  each  was 

K  2  entitled 


1S2 


1840. 


Mattison 
Tanfibld. 
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entitled  to  an  equal  seventeenth  share  of  the  whole 
estate ;  the  others  contended,  that  the  division  ought  to 
be  per  stirpes^  and  that  the  children  of  each  great  grand- 
child's child  ought  to  take  among  them  no  more  than 
the  parent  would  have  been  entitled  to  if  livmg  at  the 
testator's  death. 


Mr.  Pemberton  and  Mr.  Torriano^  for  the  Plaintifis. 

Mr.  Temple^  Mr.  Stuarty  Mr.  Atkinson^  Mr.  Romillyf 
Mr.  Koe^  Mr.  J,  Russell  and  Mr.  Keene  for  other  parties. 


iug.  u  The  Master  of  the  Rolls. 

It  appears  to  me  that  the  next  of  kin  must  take  per 
stirpes.  Those  who  are  not  next  of  kin  in  fact,  but  only 
deemed  to  be  such  according  to  the  statute  of  distribu- 
tions, make  out  their  title  by  representation  as  the 
statute  directs,  and  I  think  that  they  can  be  entitlbd 
only  to  such  interest  as  might  have  belonged  to  the 
person  they  represent,  unless  there  be  words  in  thie  wfll 
which  shew  a  contrary  intention.  In  the  absence  of 
such  words,  it  appears  to  me,  that  the  testator,  by  refbf- 
ring  to  the  statute  must  have  referred  to  the  tstking 
by  representation,  allowed  to  persons  standing  in^a 
remoter  degree  of  propinquity  than  others. 

The  question  is,  therefore,  reduced  to  this,  whether 

T 

the  words  of  the  will  import  an  intention  that  the  next 
of  kin,  though  some  of  them  derive  their  character  as 
such  by  representation,  are  nevertheless  to  take  per 
capita.  The  cases  seem  to  shew  that  the  word  **  equnUy " 
or  the  words  *^  share  and  share  alike,"  would  her^  haVe 
had  that  effect.  But  the  gift  in  this  case  is  to  the  per- 
sons, and  their  heirs  as  tenants  in  common,  and  these 

words 


k 
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words  are  not  exclusively  applicable  to  equal  interests  as 
the  words  *^  equally,"  and  *^  share  and  share  alike; "(a) 
and  there  being  nothing  in  the  will  to  shew  a  contrary 
intention,  I  think,  that  the  parties  who  made  out  their 
right  to  be  legatees,  or  devisees  as  next  of  kin  by  repre- 
sentation according  to  the  statute,  must  under  the  will 
take  by  virtue  of  that  representation,  and  only  take  the 
share  of  the  person  they  represent  I  think,  therefore, 
that  the  estate  belongs  to  the  next  of  kin  in  shares  to 
be  determined  by  a  distribution  per  stirpes. 


1840. 


Mattison 

V. 

Tanfield. 


(a)  Thomoi  y*  EoU^  Forrester,  251. 


,   LEWIS  V.  CHAPMAN. 

^T^HE  Plaintiffs,  Leans  and  PrifigUy  who  were  the 
■*■  publishers  of  a  work  called  "  The  Topographical 
Dictionary  qf  England^"  applied  for  an  injunction  to 
restrain  the  Defendants,  Messrs.  Chapman  and  Hall^ 
from  printing,  publishing,  vending,  &C.,  a  work  called 
",  Gorton* s  Topographical  Dictionary  of  England  and 
WaleSi*  portions  of  which,  as  they  alleged,  had  been 
pirated  from  the  Plaintiffis'  work  in  a  similar  way  to 
that  stated  m  Letxiis  v.  Fidlarton.  {a) 

Thc^  principal  circumstances  are  stated  in  the  Master 
of  the  Rolls'  judgment. 

Mr.  Pembertorif  Mr,  Kinder sley^  and  Mr.  Hardy ^  for 
the  Plaintiffs. 

Mr. 

(fl)  2fieqottn,6^ 
KS 


Jan.  17.  SO. 
Aug.S. 

Injunction  to 
restrain  the 
piracy  of  a 
publication, 
to  which  the 
Plaintiffs 
would  have 
been  other- 
wise entitled, 
refused  on 
the  ground  of 
delay  in  mak- 
ing the  ap- 
phcation. 
^  Construc- 
tive knowledge 
imputed  to 
the  Plaintiffs 
by  the  Court, 
of  an  infringe- 
ment of  their 
copyright  by 
the  Ddfend- 
ants. 
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1840.  Mr.  G.  Rickards  and  Mr.  Millery  cofUrd,  contended 

that  no  injunction  ooght  to  be  granted  until  the  Plain- 
titk  had  established  their  title  at  law ;  that  the  two  works 
had  been  compiled  firom  common  authorities,  and  that 
the  Plaintifi  had  deprived  themselves  of  their  right  to 
an  injunction  by  acquiescence  and  delay;  they  dted 
Saunders  v.  Smith*  {a) 

The  Master  of  the  Rolus  reserved  his  judgment 
until  he  had  again  read  the  affidavits. 


Aug.  8.  JTie  Master  of  the  Rolls. 

In  this  case  it  has  appeared,  and  upon  reconsideration 
now  appears  to  me,  that  the  injunction  for  which  the 
PlaintiiTs  have  moved  ought  not  to  be  granted.  The 
work  of  the  Defendant  which  is  sought  to  be  restrained 
is  on  the  same  subject  as  the  work  in  which  the  Plain- 
tiff claim  copyright 

The  two  works  were  preparing  for  publication  at  the 
same  time.  The  publication  of  the  Defendants  began 
first,  and  the  attention  of  the  Plaintiffs  was  drawn  to  it 
at  the  commencement,  and  afterwards  during  the  pro- 
gress of  the  Defendants'  publication,  which  was  com- 
pleted six  years  and  a  half  before  the  bill  was  filed ;  and 
for  more  than  one  year  before  the  bill  was  filed  a 
complete  copy  of  the  Defendants'  work  was  in  the  pos- 
session of  the  Plaintifis,  and  had  been  obtained  by  the 
Plaintifis  for  the  express  and  avowed  purpose  of  inves- 
tigating the  contents  and  comparing  them  with,  the 
contents  of  the  Plaintiffs'  work,  and  the  contents  of  Ful* 
lartorCs  book,  which  at  that  time  was  under  consideration 
here.     The  delay  of  the  Plaintiffs  is  accounted  for  by 

reasons 
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reasons  which  affect  them  and  relate  to  their  own  conve- 
ninence  only.  In  the  consideration  of  the  case  I  have 
seen  no  reason  to  doubt  the  Plaintiffi*  copyright ;  and 
upon  the  examination  oC  the  exhibits  I  have  found 
reason  to  think  that  in  the  preparation  of  Mr.  Gorton's 
third  volomey  considerable  use  was  made  of  the  Phiin- 
ti£&*  work :  and  although  the  small  extent  to  which  the 
Hftintiffii  from  time  to  time  made  themselves  acquainted 
with  the  contents  of  the  Defendants'  work,  may  in  point 
of  fact  be  entirely  true ;  yet  it  appears  to  me,  that  the 
Plaintiflfs  having  so  strong  an  interest  in  the  subject, 
having  such  powerful  motives  for  vigQant  attention,  and 
having  such  means  of  information,  cannot  be  allowed  in 
a  court  of  justice  tp  state  that  they  remained  ignorant  of 
that  which  they  had  the  perfect  means  of  knowing,  and 
which  it  was  their  avowed  purpose  qs  well  as  their 
strong  interest  to  learn ;  and  under  these  circumstances 
I  think  it  my  duty  to  impute  to  them  such  a  knowledge 
of  the  contents  of  the  Defendants'  work  as  made  it  their 
duty  to  apply  for  an  injunction,  if  at  all,  at  a  much 
earlier  period. 


1840. 


And  on  the  ground  of  delay,  and  not  for  any  other 
reason,  I  think  that  the  injunction  moved  for  must  be 
refused. 


K* 
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Jufy  ir;  WILSON  V.  CLUER. 

Aug.  1. 

Generally,  ^i^HIS  was  a  bill  for  redemption  filed  by  a  party 
^^001 X*  entitled  to  the  equity  of  redemption  of  the  pro- 

rected  againit  perty  in   question  against  the  representatives  of  the 

a  mortgagee 

in  possession,    mortgagee. 

when  the  in- 
terest is  in  X        ^       .,  rwyr  ^. 

arrear  at  the  in  April  1789,  Thomas  CUier  mortgaged  the  property 
time  he  took    ^^  ^iis  brother  John  Cbser,  for  securing  4M.  and  lawfU 

possession ;  '  o 

and  in  the        interest;  this  was  efiected  by  the  assignment  of  an  old 

speciaUir-       ^^^  ^  ^^  years.    John  Chier  in  the  same  year  took 
cumstances,  if  possession,  but  when,  in  particular,  or  whether  any  arrear 
not  Habfe  to"  ^^  interest  was  then  dne  did  not  clearly  appear ;  he  con- 
account  with    tinned  in  possession  until  1824. 
annual  rests, 
when  he  enters 

into  posses-  jjj.  i^jg^j  ^j  account  was  taken  between  the  parties, 

sion,  he  does  '^     ^ 

not  become  so  when  it  was  ascertained  and  settled,  that  the  sum  of 

the  whoL'^if  128/.  18s.  5d.  was  due  to  the  mortgagee  for  principal 
the  mortgage  interest  and  expenditure.     In  1824  possession  was  re- 
paid off.  taken  by  the  Plaintiff,  and  a  sum  of  40^  was  tendered 
Where,  \jy  him  to  the  mortgagee  in  payment  of  his  demands. 

oowcTer,  a 
mortgagee  in 

possession  jj^„  qi^^  ^^^  mortgagee  died  in  1832,  and  the  De- 

came  to  an  "o  o 

account  with  fendant  Hannah  Cluer^  who  was  his  sole  executrix 
^hm^^^*  brought  an  ejectment  in  1833  and  recovered  possession 
the  arrears  of  Jq  the  folk>wing  year;  she  had  ever  since  retained 

interest,  &c. 

^^ere  con.        possession. 

Yelled  into 

principal, 

laiving  there-       At  the  hearing  of  the  cause,  it  had  been  referred  to 

*^nd"hc*I^^  the  Master  to  take  the  accounts  between  the  parties ; 

ttoiicd  in  po6-  by  his  report  he  treated  the  128/.  1 85.  5^.,  found  to  be 
I.  the 


rent  being  due 

more  than  saffident  to  keep  down  the  interest,  the  Court  directed  annual  rests. 
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due  in  1797  upon  the  settlement  of  accounts^  as  prin- 
cipal, and  calculated  interest  thereon;  and  he  found 
that  45/.  55.  Id.  was  due  to  the  Defendant.  It  appeared 
that  the  annual  rents  were  more  than  sufficient  to  dis- 
charge the  interest  on  the  128/.  185.  5d. 

The  cause  now  came  on  for  .further  directions  on 
the  Master's  report,  to  which  no  exceptions  had  been 
taken. 

Mr.  Pemberton  and  Mr.  Coleridge^  for  the  Plaintiff. 
If  the  interest  be  not  in  arrear  when  a  mortgagee 
takes  possession  and  the  rents  exceed  the  interest,  he 
is  bound  to  apply  the  surplus  in  the  liquidation  of 
the  principal,  Shephard  v.  Elliot  (a),  and  the  Court 
in  such  a  case  will  direct  annual  rests  to  be  made 
against  the  mortgagee;  this  may  be  done  on  further 
directions,  Wilson  v.  Metcalfe  (&)•  The  mortgagee  in 
ibb  case  took  possession  the  same  year  in  which  the 
mortgage  was  made,  and  there  could  not  have  been  any 
interest  then  due ;  besides  which,  by  the  settlement  of 
accounts  in  1797,  the  interest  was  converted  into  prin- 
cipal^ and  then,  at  least,  nothing  was  due  for  interest. 
There  ought  therefore  to  be  a  reference  back  to  the 
Master  to  review  his  report  and  take  the  account  with 
antiual  rests,  in  which  case  it  will  appear  that  the  Plain- 
tiff has  tendered  more  than  was  due. 


1840. 


Mr.  Stintoth  contra^  contended  that  the  pleadings  and 
decree  precluded  the  account  now  asked.  That  a  very 
special  case  was  required,  to  authorize  an  account  with 
annual  rests ;  Davis  v.  May  {c).  Latter  v.  Dashwood  {d). 
That  by  the  settlement  of  1797,  the  parties  !  agreed 

amongst 


(a)  4  Mad.  S54. 
{p)  I  Run,  830, 


(c)  19rM.382.,Andro(>per,S38. 
{d)  6  i9im.462.;  and  see  infiid& 
▼•  Brown^  atUe^  p.  70. 
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amongst  themselyes  in  taking  an  account  without  rests^ 
and  had  thereby  recognized  the  principle  that  they 
should  be  taken  in  the  usual  mode. 

Mr.  Tinney  and  Mr.  JS.  Montague^  for  oth^  parties. 

Mr.  Pembertanj  in  reply. 


Aug.  1.  Tke  Master  of  the  Rolls. 

This  cause  came  on  for  further  directions  on.  the 
Master's  report,  in  a  suit  instituted  for  the  redemption 
of  a  mortgage. 


The  mortgage  consisted  of  a  term  of  500  years, 
was  created  in  the  year  1758,  and  in  the  month  o(  April 
1789  was  assigned  to  John  Cher  to  secure  the  rqiay^ 
ment  to  him  of  40/.  and  lawful  interest  The  eqoity  of 
redemption  was  then  vested  in  Thomas  Cluer  the  brother 
of  John,  the  mortgagee. 

John  Cluer  in  the  year  1 789  (the  same  year  in  which 
the  mortgage  was  assigned  to  him),  took  possession  of 
the  mortgaged  estate,  and  he  continued  in  such  posses* 
«ion  till  the  year  1824,  a  period  of  about  thirty*five 

years. 

At  the  time  when  possession  was  taken,  there  could 
not  have  been  more  than  half  a  year's  interest  doe  on 
the  mortgage  money,  and  it  does  not  appear  whether,  in 
fact,  any  interest  was  due  at  the  time  of  taking  posses- 
sion in  the  year  1789. 

The  Master  states  in  his  report,  that  in  the  year  1797 
an  account  was  state^  between  John  Cluer  the  mort^ 
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gagee^  and  his  then  late  brother  Thomas  Chter^  of  the 
S5th  qS  March  17979  which. contained  an  account  of  the 
expenditure  of  John  Cluer  the  mortgagee  in  respect  of 
the  mortgaged  premises,  and  also  of  the  principal  sum 
of  40{.  and  interest  secured  thereon  by  the  mortgage ; 
and  that  by  such  account  it  was  then  ascertained  and 
settled)  that  there  was  then  due  to  John  Chier,  the 
mortgagee,  the  sum  of  128/.  IBs.  5(L  upon  the  entire 
balance  of  such. account  for  principal,  interest,  and 
expenditure;  in  the  subsequent  part  of  report,  the 
Master  treats  this  sum  of  12SL  185.  Sd.  as  principal 
money,  and  computes  interest  thereon.  The  particulars 
of  the  account  are  not  stated,  otherwise  than  as  I  have 
mentioned,  nothing  is  said  of  rent,  although  at  that  time 
the  mortgagee  had  been  about  eight  years  in  possession 
of  the  estate ;  but  taking  this  (as  upon  the  Master's  re- 
port not  objected  to  I  think  I  ought)  as  a  settled  ac- 
count between  mortgagor  and  mortgagee  in  possession, 
in  relation  to  the  mortgage  debt  and  the  amount  due 
on  the  security,  it  appears,  that  all  which  was  then  due 
to  the  mortgagee,  either  was,  or  was  then  converted  into^ 
principal  money ;  after  the  settlement  of  the  account, 
1S8/L  185.  Sd.  principal  money  was  due  on  the  mort- 
gage, and  nothing  was  due  for  interest  The  mor^ 
gagee,  having  nothing  due  to  him  for  intei'est,  neverthe- 
less continued  in  possession  of  the  estate ;  and  the  rents 
and  profits  in  every  year  exceeded  the  annual  interest 
accruing  due  on  the  principal  sum  of  128/.  185. 6d^  and 
on  a  further  sum  of  21.  05.  4(f.  which  at  a  subsequent 
period  became  due  to  the  mortgagee  for  substantial 
repairs. 


Under  these  circumstances,  the  question  is,  whether 
the  surplus  of  the  rents  after  satisfying  the  interest, 
ought  or  ought  not  to  be  annually  applied  in  reduction 
of  the  principal  mcmey  due  on  the  mortgage ;  or  in 

other 
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V. 


;  ' ,  I 


I  ' 


pther  words,  wh^er  the  account  ought  to  be  taken 
again/si  the  mortgagee  with  annual  rests. 

With  some  qualification  perhaps,  it  may  be  said  to  be 
a  general  rule,  not  to  direct  annual  rests  to  be  made  in 
the  accounts  of  a  mortgagee  in  possession,  when  the  in« 
t^rest  is. in  arrear  at  the  time  when  he  takes  possession; 
and  in  the  absence  of  any  special  reason,  I  conceive  that 
if  a  mortgagee  is  not  liable  to  account  with  annual  rests 
wjien  he  enters  into  possession,  he  does  not  become  so 
liable^  when  the  arrear  of  interest  is  paid  o£^  or  till  after 
the  whole  of  the  mortgage  debt  has  been  paid  08*  ^y 
receipt  of  the  rents,  although  from  the  time  when  the 
d^bt  is, ascertained  to  be  paid  off,  annual  rests  will  be 
decreed^  though  none  were  ordered  previously.  , . 

I  am  not  aware  of  any  case,  in  which,  although  the 
mortgagee  may  have  taken  possession  under  circum- 
stances which  did  not  render  him  liable  to  account,  with 
annual  rests,  there  was  afterwards  a  settled  account,  by 
which  it  appeared  either  that  no  interest  was  due,  or 
that  any  interest  which  was  due  was  satisfied  as  interest, 
by  being  converted  into  principal,  aqd,  the  mortgagee 
continued  in  the  receipt  of  rents  of  amount  more|h|n 
sufficient;  to  satisfy  the  interest  of  such  principal.  But  it 
fippear^  to  me^  that  such  settlement  of  account  ought 
to  be  considered  as  a  rest  made  by  the  parties  them- 
selves ;  and  that  the  mortgagee  continuing  in  possession 
after  the  statement  of  such  an  account,  and  with  no 
interest  due  to  him,  must,  from  that  time,  be  dealt  with 
as  a  mortgagee  who  takes  possession  without  any  in« 
terest  being  in  arrear. 

Declare  that  from  the  25th  of  March  1797,  when 
the  accounjt  was  settled  as ,  in  the  report  mentioned, 
the  annual  surplus  of  the  rents  after  satisfying  the  in- 
terest 
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tcfh&si  of  the  principal,  or  so  moch  tiiereof  as  refhiaiiifeld  16^. 

due  ought  to  be  applied  in  reductiOfH  of  the  prineipal;  "^^w^ 

and  for  that  purpose  refer  it  back  to  the  Master  to  make  v. 

arninal  rests  in  the  account  of  rents  and  interest.  Clvkh. 

Having  read  the  pleadings,  I  obseirve,  that  the  account 
of  1797  is  not  mentioned,  either  in  the  bill  br  in  the 
answer.  There  was  in  the  year  1 824,  a  tender  of  40?. 
which,  upon  taking  the  account  as  directed  by  the  de^ 
cree,  appears  to  have  been  2f.  Bs.  ^d.  less  than  the 
amount  then  actually  due ;  and  whether  it  was  or  not  * 
sofficient,  being  the  principal  point  in  the  causie,  the 
Plaintiff  has  failed  in  establishing  his  allegation,  upok)  the 
mode  of  taking  the  account  which  he  api^eared  to  be 
entitled  to  upon  his  bill ;  the  question  of  costs,  utidef 
these  circumstances,  will  have  to  be  considered. 


HICKS  i;.  KEAT.        -  .     ^ 


to' 


l&VrRY  GRAY  ICE  AT  died  iritestate;  leaving  a  Pending  a  suit 
'^■^  widow  and  an  onty  son  Ebenezer  Keai\  wtib  there-  nistration  of 
upon  betome  entitled  to  his  personal  estate.'   His  iiriddiv  ^^^*t  a"^ 
diecl  shortly  ader,  and  JS^^^2;^r'%?a^  took 'but  letters^'^'f  accounts  had 
administration  to  his  father,  swearing  the  property  i6  hi  \\^^j^^^' 
under  l^^OOO/.,  and  paying  300/1  tor  probate  d'uty.      "  Genernl  pre- 

.        '     '     •  •*•■'•    \'\     ■•■   •■«•>:■       ■  ^'    ij;'»r    sented  a  pcti- 

TT  tion  for  pay- 

•  '■.#  I)   ..i  .■!  .-■■••      ;    .  •  .   *'iiD0n  .       i.   V 

^r**"   ment  out  of 

-..•  ;'•••■  ■  .^    -  •  i;  •     •!'  -.     .••  •.  ••  •     -f,-         -I-    tlie asselH,  of 

a  sum  which,  under  false  representations,  had  been  returned  to  the  administrator  as 
o?er  paid  in  respect  of  probate  duty,  and  ibr  iht  legacy  daty^piifiSble  by  the  adini-    • 
nistrator  on  his  share  of  the  residue.    The  administrator  had  wasted  the  assets,  and 
the  widow,  who  was  entitled  to  one  third,  had  not  been  paid :  Hel J,  that  the  up- 
piicBtioD  waspremotare,  iod  ihe  petition  wax'iistakaed^     < 

VVhether  the  money  thus  repaid  focuied.a  primary  charge  on  the,  fund,  qutsre, 
liji'n  adiirinistratrbn  suit,  the  Court  [iroviacs  for  thd'pa^rifient  of  the  legacy  duty 
bfTore  payment  to  the  ilegatce.:.!  .  I    ..ii  >'  <  ' 
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1840.  Upon  the  affidavit  of  Ebenezer  Ktai^  stating  that  a 

mistake  had  been  made  in  the  valuation  of  the  intestate's 
estate^  and  that  the  value  thereof  did  not  exceed  6OOO2.9 
the  commissioners  of  stamps  returned  him  147/L  15^.  in 
respect  of  over  paid  probate  duty.  Ebenezer  Keat 
wasted  the  assets,  and  a  suit  was  instituted  against  him 
in  this  Court  by  the  representatives  of  the  widow,  for 
the  administration  of  the  intestate's  estate;  the  usual 
accounts  had  been  directed  to  be  taken  before  the 
Master,  a  sale  of  the  leasehold  property,  which  was  the 
only  remaining  estate,  had  been  directed,  and  a  receiver 
appointed.  No  report  had  yet  been  made  by  the  Master. 
Ebenezer  Keat  being  called  upon  by  the  usual  rule 
issuing  out  of  the  Court  of  Exchequer  to  render  an 
account  of  the  intestate's  estate,  rendered  one,  by  which 
it  appeared  that  the  value  amounted  to  1 1,000/.  and 
upwards,  and  the  duty  of  1  per  cent,  on  two  thirds, 
being  the  share  o( Ebenezer  Keaty  amounted  to  ^^L  8&  lOdL 

The  Attorney-General  presented  this  petition  in  the 
cause  praying  a  declaration  that  the  leaseholds  were 
liable  to  answer  the  debt  of  225/.  S5.  lOtLj  composed  of 
the  two  above  named  sums  of  147/.  155.  and  llL  8s.  \0d^ 
due  to  Her  Majesty ;  that  the  same  might  be  paid  by 
the  receiver  out  of  the  rents  and  profits,  and  if  not  paid 
out  of  the  rents  previous  to  the  sale,  then  that  it  might 
be  paid  out  of  the  produce  of  the  sale. 

Ebenezer  Keat  had  become  bankrupt 

Mr.  J.  Romtlfyj  in  support  of  the  petition,  contended 
that  the  probate  and  legacy  duties  were,  under  the 
statutes,  a  primary  charge  on  the  assets,  and  ought  to 
be  paid  in  priority  to  all  other  claims. 

Mr. 
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Mr.  Panberton^  conird,  contended,  as  to  the  probate  184a 
dotj,  that  even  if  it  were  a  lien  on  the  property,  which 
he  did  not  admit,  still  having  been  once  actually  paidf 
the  assets  had  been  released;  and  that  the  oonunis^ 
sioners  had  no  right,  under  the  statutes,  to  revert  to 
the  assets  belonging  to  others,  for  payment  of  money* 
which  the  administrator,  by  &lse  representations,  had 
obtained  from  the  commissioners. 

As  to  the  legacy  duty  on  the  son's  share,  that  it 
formed  no  lien,  and  that  the  commissioners  had  no  right 
to  throw  the  burthen  of  the  son's  legacy  duty  on  the 
mother's  share  of  the  residue. 

That  the  present  application  was  unwarranted  by  the 
practice  of  the  Court,  and  altogether  premature. 

Mr.  J.  BomiUyy  in  reply. 

The  36  G.  S.  c.  52.  and  the  5S  G.  3.  c.  184.  were 
referred  to. 

The  Master  of  the  Rolls. 

It  appears  that  the  probate  duty  having  been  pro- 
perly paid,  the  commissioners,  on  the  representations  of 
the  Defendant,  returned  him  147/*  ISs.  Upon  that  pro- 
ceeding it  would  appear,  that  the  commissioners  of 
stamps  and  the  Crown  were  defrauded ;  and  the  ques- 
tion made  in  that  respect  is  this,  what  is  the  situation  of 
the  Crown  as  against  the  estate?  what  is  the  demand  of 
the  Crown  ?  and  how  is  it  to  be  enforced  ?  There  was 
a  bon&^fide  debt  due  to  the  amount  stated,  which  was 
bond  fide  paid ;  a  part  of  it  was  repaid  upon  a  false 
statement,  and  the  question  is,  what  are  the  rights  of 
the  Crown  in  respect  of  the  sum  so  repaid?  It  is 
argued  by  the  petitioners,  that  tlie  debt  is  remitted  to 

the 
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1840.  the  very  same  situation  in  whicb  it  originally  stood ; 
and  that  the  Crown  has  the  same  rights  against  the 
estate,  as  it  would  have  had,  if  the  sum  of  SCO/,  had 
never  been  paid.  On  the  other  side  it  is  said,  that  the 
SOO/.  was  actually  paid;  and  if  the  commissioners, 
having  ample  means  of  satisfaction,  allowed  themselves 
to  be  deluded  in  this  manner,  the  Crown  has  not^  to 
the  prejudice  of  those  entitled  to  the  estate,  the  same 
remedy  which  it  originally  had. 

The  act  of  parliament  is  wholly  silent  upon  this  sub- 
ject ;  yet  this  petition  is  presented  during  the  adminis- 
tration of  the  estate,  in  an  early  stage  of  the  cause,  un- 
supported by  any  statement  in  the  Master's  report, 
desiring  that  this  claim  of  the  Crown  may  be  satisfied 
out  of  the  assets ;  I  cannot  help  thinking  that  this  is 
premature.  I  do  not  know  how  I  am  to  arrive  at  a 
satbfactory  conclusion  upon  the  important  point  which 
has  been  raised ;  and  I  doubt  whether  I  ought  to  take 
upon  me  to  decide  it  without  the  assistance  of  another 
tribunal ;  at  all  events,  it  is  not  necessary  to  be  decided 
in  this  stage  of  the  cause. 

The  other  part  of  the  case  is  different.  Legacy  duty, 
or  residue  duty,  is  payable  out  of  the  shares  which 
belong  to  the  son  and  the  widow ;  the  usual  mode  is 
to  pay  the  legacy  duty  at  the  time  when  the  legacy  is 
paid  or  retained ;  and  I  do  not  find  any  statement  here 
that  there  has  been  any  appropriation  of  the  different 
parts  of  the  residue,  or  that  the  son,  who  was  entitled 
to  two  thirds,  ever  did  appropriate  any  part  to  himself^ 
or  retain  any  portion  in  satisfaction  of  his  two  thirds ; 
if  he  had  done  so,  his  share  of  the  duty  would  be 
payable.  It  does  not  appear  that  the  widow  has  re- 
ceived any  thing,  and  nothing  has  been  retained  for 

her. 
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her;  the  tiine» therefore,  has  not  arrived  for  the  pajmept        1840« 
of  her  share  of  the  legacy  duty. 

In  the  administration  of  property  in  a  cause  like  this* 
care  is  always  taken  that  the  amount  of  the  legacy  duty 
shall  be  paid  before  the  party  receives  any  thing  by  the 
order  of  the  Court,  (a)  Then  why  is  there  to  be  a  peti- 
tion in  this  stage  of  the  cause  desiring  the  payment  of 
the  duty  upon  the  share  of  the  residue  said  to  be  re- 
tained ? 

It  is  said  there  b  a  portion  of  the  estate  existing  i^ 
specie;  —  that  the  son  retained  his  share  of  the  residue, 
and  that  therefore  the  duty  on  this  ought  to  be  paid 
oat  of  what  remains ;  in  what  character  he  retained 
that  share  of  the  residue  we  do  not  know;  but  it  ap- 
pears that  the  portion  of  the  estate  now  existing  in 
specie  is  in  a  due  course  of  administration.  I  think 
this  application  is  premature:  whatever  may  be  ulti- 
mately ascertained  to  be  his  share  of,  the  residue  will 
no  doubt  be  secured  for  the  payment  of  the  legacy 
duty.  This  Court  would  make  no  order  for  a  party  to 
receive  any  share  of  the  legacy  till  the  duty  has  been 
secured ;  and  I  do  not  understand,  why  the  Court  is  to 
interpose  at  this  early  stage  of  the  cause  to  order  this 
payment  out  of  the  specific  p9rtion  of  the  a^ts,  when 
it  has  not  been  ascertained  that  it  has  been  retained  in 
satisfaction  of  this  party's  share.  I  do  not  give  my 
opinion  upon  the  real  question,  this  is  not  the  time  for 
it ;  apd  I  even  doubt  whether  the  Qrst  question  can 
be  properly  decided  in  this  Court.  I  make  no,  order ;. 
and  the  petition  must  be  dismissed. 

ia)  36  G.9.  C.52.  i,95.  ^ 


.1  ■  :;       < 


Vol.  hi. 
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J-in  ««•  FORD  V.  FOWLER. 

A  testator  TN  this  case  the  testator  William  Ftmiery  after  be- 
his'daugh^ier  °  queathing  to  his  daughter  Elizabeth  W*  Tender 
-£•»  ^^^  ^*^®  °^  10,000^,  to  be  paid  to  her  in  six  months  next  after  his 

A,  a  legacy  of  ,  _ 

10,000/1,  pay-  dteease,  and  to  his  son  John   W.  FawUr  the  sum  of 

months  after  ^^y^^^'  ^^  be  paid  to  him  in  like  manner,  expressed 
his  decease;  himself  as  follows :  ^^  I  also  give  and  bequeath  to  my 
mendedhi^  "  slaughter  Sarah  Matilda^  the  wife  of  William  Ford^  &c^ 
daughter  and  the  sum  of  10,000/.  to  be  paid  to  her  in  like  manner ;  and 
to  settle  it,      I  recommend  to  my  said  daughter  and  her  said  husband^ 

together  with   ^^^  ^gy  j^  forthwith  settle  and  assure  the  said  sum  of 

such  suoa  of  "^  ^ 

money  of  the    10,000/.,  together  also  with  such  sum  of  money  of  his  own 

for  the  benefit  my  said  daughter  Sarah  Matilda^  and  her  children.'' 
of  A,  and  her 
children : 

Held,  a  trust        The  daughter  Sarah  Matilda  died  in  the  lifeUme  of 

for  the  . 

children,  and    the  testator. 

that  the  le- 

lapse  by  the  This  bill  was  filed  by  the  infant  children  of  Sarah 

^^th  Uf ^  Matilda  Ford,  by  the  father,  and  next  friend  against 

ofthetes-  the  executors  and  the  residuary  legatees,  for  payment 

*^'-  of  the  legacy  of  1 0,000/. 

The  infant  Plaintiffs  contended,  that  the  words  of 
recommendation  created  a  trust  for  them. 

The  residuary  legatees  insisted,  that  no  trust  had  been 
created,  and  that  the  legacy  had  lapsed  by  the  death  of 
'  the  testator's  daughter  in  his  lifetime. 

Mr.  Pemberton  and  Mr.  Osborne  for  the  Plaintiffi. 

Mr.  Kindersley  and  Mr.  HaUett  contrd. 

MaUm 
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Malim  v.  Keighley  (a),  Wright  v.  Aikyns[b\  Lechmere        1840. 
V.  Lavie  (c),  Eade  v.  £acfe  (rf),  Curtis  v.  Rippon.  {e)  ^^^^^^^^^ 

V, 

Mr.  Pemberton  in  reply.  Fowlbb. 


7%^  Master  ^M^  Rolls.  j^yg^  7 

I  am  of  opinion  that  a  trust  was  created.  The  word 
**  recommend"  as  here  employed  is  imperative,  accord- 
ing to  the  authority  of  several  cases ;  the  subject  of  the 
recommendation,  the  disposition  of  which  the  testator 
had  power  to  command,  was  the  certain  definite  sum  of 
10,000/.,  and  the  objects  of  the  recommendation  were 
the  children  of  the  daughter.  I  am  of  opinion,  that  the 
husband  could  not  have  claimed  the  legacy  in  right  of 
his  wife,  and  that  the  wife  could  not  have  claimed  it  for 
her  own  use.  A  settlement  upon  the  wife  and  children 
was  intended  by  the  testator  to  be  made  by  the  husband 
and  wife.  The  wife  being  dead,  the  settlement  cannot 
be  made ;  and  I  am  of  opinion,  that  the  children  are 
entitled  equally.  It  was  argued  that  the  subject  was 
uncertain,  because  the  testator  recommended,  that  be- 
sides the  10,000/.  of  his  own,  something  of  the  hus- 
band's to  be  settled  also ;  but  there  being  certainty  as 
to  that  which  was  in  the  testator's  power,  the  trust  as  to 
this  does  not  fail,  because  the  testator  expressed  a  wish 
as  to  something  over  which  he  had  no  power.  His 
wish  or  recommendation  that  the  husband  should  settle 
something  of  his  own  is  perfectly  consistent  with  his 
wish  or  reconmiendation  that  the  whole  of  the  10,000/* 
should  be  settled,  whether  the  husband  settled  any 
thing  or  not 

(a)  8  Va.  jun.  535.  529.  (c)  8  Myl,  ^  K.  isV. 

(6)  17  Vet,Q85,;  and  19  Vet.  (d)  5Mad.l\S. 

9994  and  &•  Cooper,  1 1 1.;  8  Eq,  (e)  5  Mad,  434. 
(k.Ab.29U 
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^  ^sf9.  KNIGHT  V.  KNIGHT. 

Dec.  17,  18, 
19,  20,  21. 

1840.  jniCHARD  KNIGHT  being  entitled  to  the  manors 

Aug,  7.       ^t/  Qf  Leintvoardine  and  Downtouj  executed  an  in- 

Principlesof     denture  of  settlement,  dated  the  26th  of  April  1729, 

in  cases  of  '    ^Q^  made  between  himself  and  Elizabeth  his  wife  of  the 

precatory  first 

words  m  wills, 

and  the  requisites  to  enable  the  Court  to  construe  them  as  imperative. 

Where  property  is  given  absolutely  to  one»  who  is  by  the  donor  recommended, 
intreated,  or  wished,  to  dispose  of  it  in  favour  of  another,  the^words  create  a  trust, 
if  they  are  such  as  ought  to  be  construed  imperative,  and  the  subject  and  objects 
are  certain  :  thus,  if  a  testator  gives  1000/.  to  A.  B.^  desiring,  wishing,  recommend- 
ing, or  hoping  that  A.  B.  will,  at  his  death,  give  the  same  sum  or  any  certiun 
part  to  C.  Jb.,  a  trust  is  created  in  favour  of  C.  D, 

Bequest  to  A,  B,  of  a  residue,  with  a  recommendation  to  him  after  hb  death  to 
give  it  to  his  own  relations,  or  such  of  his  own  relations  as  he  shall  think  most  de- 
serving, or  as  he  shall  choose,  has  been  considered  sufficiently  certain  both  as  to 
subject  and  object,  as  to  create  a  trust. 

Where  it  is  to  be  collected  that  the  donor  did  not  intend  the  words  to  be  im- 
perative, or  if  the  first  taker  was  to  have  a  discretionary  power  of  withdrawing  any 
part  of  the  subject  from  the  object  of  the  wish,  or  if  the  objects,  or  the  interests  they 
are  to  take,  are  not  ascertained  with  sufficient  certainty,  no  trust  is  created. 

A  testator,  B.  P,  K,,  was  entitled  to  real  estates  in  tail  male,  with  remainder  to 
his  cousins  in  tail,  with  remainder  to  himself  in  fee  as  right  heir  of  the  settlor,  as 
to  part  under  a  settlement  made  by  his  grandfather,  and  as  to  other  part  under  the 
will  of  his  same  grandfather.  B.  P.  K,  suffered  a  recoverv  and  acquired  the  fee 
simple.  He  afterwards  made  his  will,  by  which  he  devised  all  his  estates,  real  and 
personal,  to  his  brother  T,  A,  A".,  if  living  at  his  decease,  and  if  not  to  T,  A.  A'.'s 
son,  T,  A.  K,  the  younger,  and  in  case  he  should  die  before  the  testator,  to  his 
eldest  son  or  next  descendant  in  the  direct  male  line ;  and  in  case  he  should  leave 
no  such  descendant,  to  the  next  male  iseue  of  his  said  brother,  and  his  next  de- 
scendant in  the  direct  male  line;  but  in  case  that  no  such  issue  or  descendant  of 
his  said  brother  or  nephew  should  be  living  at  the  time  of  his,  the  testator's,  decease, 
to  the  next  descendant  in  the  direct  male  line  of  his  said  grandfather,  according 
to  the  purport  of  his  will  under  which  the  testator  inherited  those  estates  which  his 
industry  had  acquired  &c.  He  constituted  the  person  who  should  inherit  his  said 
estates  his  sole  executor  and  trustee,  to  carry  the  same  and  every  thing  therein 
duly  into  execution, "  confiding  in  the  approved  honour  and  integrity  of  his  family 
to  take  no  advantage  of  any  technical  inaccuracies,  but  to  admit  all  the  comparatively 
small  reservations  which  he  made  out  of  so  large  a  property  according  to  the  plain 
and  obvious  nieaning  of  his  words:"  he  then  gave  some  small  legacies,  and  pro- 
ceeded thus :  **  I  tnut  to  the  liberality  of  my  succctson  to  reward  any  others  of  my 
old  servants  end  tenants  according  to  their  deserts,  and  to  their  justice  in  continuing 
the  estates  in  the  male  succession,  according  to  the  will  of  the  founder  of  the  family,  wy 
above  named  grandfather'*  T,A,K,  survived  the  testator.  Held,  that  the  words 
I  were  not  sufficiently  imperative,  and  that  the  subject  intended  to  be  affbcted,  and 
the  interests  to  be  enjoyed  by  the  obiects,  were  not  sufficiently  defined  to  create  a 
trust  in  favour  of  the  male  line,  and  that  T,  A.  K.  took  the  property  unfetUred  by 
'«ny  trust  in  favour  of  such  male  line. 


CASES  IN  CHANCERY.  149 

first  part ;  his  four  sons,  Richard  Knight  the  younger,        ]  840. 
Thomas  Knight^  Edward  Knight^  and  Ralph  Knight^  of 
the  second  part ;  and  William  Bradley  and  Joseph  Cox 
of  the  third  part :  and  it  was  thereby  witnessed  that  the 
said  Richard  Knightj  for  the  love  and  affection  which  he 
bore  to  his  said  wife  and   sons,  and  for   settling  an 
annuity  by  way  of  jointure  upon  his  wife  in  lieu  of 
dower,  and  *^Jbr  settling  and  assuring  the  hereditaments 
ihereincffler  mentioned,  to  continue  in  the  name  and  blood 
of  the  said  Richard  Knight  the  elder,  so  long  as  it  should 
please  Mmighty  God,  4*^.;"  and  to  the  end  that  the 
hereditaments  might  be  settled  and  established  to  and 
lor  the  uses,   intents,  and  purposes,   and  upon  and 
under  the  powers,  provisoes,  limitations,  and  agreements 
after  expressed,  he,  the  said  R.  Knight,  conveyed  the 
manors  oi  Leintwardine  and  Doramton,  and  the  heredita- 
ments therein  described,  to  trustees,  to  the  use  of  him* 
self  for  life;  and  after  his  decease,  to  the  use,  intent, 
and  purpose,  that  his  wife  might  receive  the  annuity 
.  therein  mentioned,  with  powers  of  distress  and  entry, 
and  subject  to  the  annuity,  and  the  remedies  for  the 
recovery  thereof,   to  the  use  of  Richard  KniglU  the 
younger  and  his  assigns  for  life;   with  remainder    to 
the  use  of  the   trustees,   to  preserve  contingent  re- 
mainders;  with    remainder   to   the  use   of   the   first, 
second,  third,   fourth,  fifth,  sixth,   and  all  and  every 
other  sons  of  the  body  of  the  said  Richard  Knight  the 
yoimger,  on  the  body  of  his  then  wife  to  be  begotten, 
and  the  heirs  male  of  such  sons ;  with  remainder  to  the 
use  of  the  sons  of  the  body  of  the  said  Richard  Knight 
the  younger,  begotten  on  the  body  of  any  other  wife  in 
tail  male ;  with  remainder  to  the  use  of  his  son  Thomas 
for  life ;  with  remainder  to  the  sons  of  Thomas  suc- 
cessively in  tail  male ;  with  remainder  to  the  use  of  his 
son  Edward  and  his  assigns  for  his  life ;  with  remainder 
to  the  sons  of  Edward  successively  in  tail  male ;  with 
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remainder  to  the  use  of  his  son  Balph  and  his  assigns 
for  life ;  with  remainder  to  the  sons  of  Balph  succes- 
sively in  tail  male ;  with  remainder  to  the  use  of  the 
right  heirs  of  Richard  Knight^  the  settlor  himself;  the 
deed  contained  powers  of  jointuring  and  leasiug. 

Richard  Knight^  by  his  will  dated  the  27th  day  of 
October  1744,  devised  his  real  estates  to  trustees,  to  the 
uses,  trusts,  intents,  and  with  and  upon  and  under  the 
same  powers,  provisoes,  limitations,  and  agreements  as 
he  had  theretofore  settled,  conveyed,  and  assured  the 
manor  of  Leiniwardine ;  and  he  directed  the  residue  of 
his  personal  estate  to  be  laid  out  in  the  purchase  of  lands, 
to  be  settled  to  the  same  uses. 

The  testator  died  on  the  6th  of  Febrtuay  1745, 
leaving  his  four  sons  surviving  him.  Richard^  the  eldest 
son,  died  in  1765,  without  leaving  any  issue  male. 
Tliomas^  the  second  son,  who  died  in  1764,  was  the 
father  of  the  testator  Richard  Payne  Knight  and  of 
Thomas  Andrew  Knight.  Edward^  the  third  son,  who 
died  in  1780,  was  the  grandfather  of  the  Plaintiff  John 
Knight^  and  of  the  Defendant  Thomai  Knight.  Ralphs 
the  fourth  son,  died  in  1754,  leaving  two  sons,  both  of 
whom  died  long  ago  without  issue  male.  (See  the 
pedigree  in  the  next  page.) 

The  eldest  son,  Richard  Knight,  enjoyed  the  estates 
until  his  death  in  1765,  and  was  succeeded  by  his 
nephew  Richard  Payne  Knight^  who  held  the  estates 
until  his  death  in  1824. 


Richard  Payne  Knight  being  tenant  in  tail  of  the 
estates,  suffered  common  recoveries  thereof,  and  having 
thereby  barred  the  entail,  became  the  owner  thereof 
in  fee. 

On 
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On  the  8d  of  June  1814  he  made  his  will.  At  that 
time  his  nearest  relation,  and  the  next  male  descendant 
from  Bichard  Knight  his  grandfather,  was  his  brother 
Thomas  Jndrew  Knight^  who  had  an  only  son,  Thomas 
Andrem  Knight  the  younger;  after  his  brother  and 
nephew,  the  next  male  descendants  from  Richard  Knight 
the  grandfiither,  were  the  Plaintiff  John  Knight  and  his 
sons,  and  the  Defendant  Thomas  Knight  and  his  sons. 


1840. 


The  will  was  expressed  as  follows  :  —  <^  I  give  and  be- 
queath all  mxf  estates^  real  and  personal  (except  such 
parts  as  are  hereinafter  excepted),  to  my  brother  Thomas 
Andrem  Knight^  should  he  be  living  at  the  time  of  my 
decease;  and  if  not,  to  his  son  Thomas  Andrem  Knight 
the  younger ;  and  in  case  that  he  should  die  before  me^ 
to  his  eldest  son  or  next  descendant  in  the  direct  male 
line;  and  in  case  that  he  should  leave  no  such  descend- 
ant 
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ant  in  the  direct  male  line,  to  the  next  male  issue  of  tey 
said  brother,  and  his  next  descendant  in  the  direct  male 
line;  but  in  case  that  no  such  issue  or  descendant  of 
my  said  brother  or  nephew  shall  be  living  at  the  time 
of  my  decease,  to  the  ^lext  descendant  in  the  direct  male 
line  of  mf  late  grandfather^  Richard  Knight  of  Damnton^ 
according  to  the  ptirport  of  his  'will,  under  'which  I  have 
inherited  those  estates  which  his  industty  and  abilities 
had  acquired,  and  of  'which  he  had  therefore  the  best 
right  to  dispose;  subject,  nevertheless,  and  liable  in  every 
case  to  the  following  reservations  and  deductions  out  of 
the  rents  and  profits  thereof,  which  I  give  and  bequeath 
tO'the  purposes  and  in  the  manner  following,  viz^:  in 
the  first  place,  I  give  and  bequeath  the  sum  of  SOOi^ 
ta  be  distributed,  within  one  month  after  my  decease, 
among  the  poor  of  the  several  parishes  of  Dawntan^ 
Barrington,  Aston,  Elton,  Leinthall,  Starke^  and  the 
northern  division  of  Leintwardine,  all  in  the  county  of 
Hereford,  in  such  portions  to  each  individual  pauper  or 
poor  &mily  as  my  executor,  or  such  person  as  he  shall 
appoint  for  that  purpose,  shall  think  equitable  and  ex- 
pedient, on  condition  that  no  diminution  of  the  parish 
allowance  to  any  person  receiving  the  same  shall  be 
inade  in  consequence  thereof." 


<^  And  I  do  hereby  constitute  and  appoint  the  person 
ivho  shall  inherit  my  said  estates  under  this  my  will  im/ 
sole  executor  and  trustee,  to  cany  the  same  and  every 
thitig  contained  therein  duly  into  execution;  cof^Uing  in  the 
appraoed  honour  and  integrity  of  my  family,  to  take  no  ad- 
vantage of  any  technical  inaccuracies,  but  to  admit  all  the 
comparatively  small  reservations  whidi  I  make  out  tf  so 
large  a  property,  according  to  the  plain  and  obvious  meem- 
if^  of  my  'words  ;  accordingly  I  give  and  bequeath  in  the 
second  place,  out  of  the  said  reserved  rents  and  profits, 
the  weekly  sum  of  25^.  of  good  and  lawful  money  of 
Great  Britain  to  my  faithful  old  servant  Ann  Pin^nCf 

to 
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to  be  paid  into  her  hands  every  seventh  day,  ootn-  1840. 
mencing  from  the  day  of  my  decease,  so  long  as  she 
shall  live*  And  I  also  give  and  bequeath  the  sum  of 
S/»  weekly  out  of  the  said  reserved  rents  and  profits,  to 
be  paid  in  the  same  manner  into  the  hands  of  Caroline 
EUxabelh  Gregory^  commonly  called  Ford^  of  No.  4>4>. 
WetU  Sireeif  Oxford  JELoadf  London^  as  a  reward  for  the 
affectionate  kindness  and  sincerity  with  which  she  has 
always  behaved  towards  me." 

<*  And  I  moreover  give  and  bequeath  all  coins  and 
medals,  and. all  wrought  and  sculptured  arddes  in  every 
kind  of  metal,  ivory,  and  gems  or  precious  stones,  toge- 
ther with  all  descriptive  catalogues  of  the  same,  and.  all 
drawings,  and  books  of  drawings  of  every  kind,  which 
shall  be  found  in  the  gallery  or  western  room  of  my  house 
in  Soho  Square^  to  the  British  Museum^  on  condition  th^t, 
within  one  jrear  after  my  decease,  the  next  descendant  in 
the  direct  nude  line  then  living  of  my  above  named  grand* 
foiier  be  made  an  hereditary  trustee,  with  all  the  privi- 
ties of  the  family  trustees,  to  be  continued  in  perpetual 
suoeession  to  his  next  descendants  in  the  direct  male  line, 
so  long  as  any  shall  exist(<i);  and  in  case  of  their  failure, 
to  the  next  in  the  female  line;  and  also  on  condition 
that  all  duties  and  other  expenses  attending  the  taking 
possession  of  and  removing  the  said  articles  be  paid 
out  of  the  funds  of  the  said  Museum.    I  had,  in  a  will 
which  I  hereby  revoke,  bequeathed  these  articles  to  the 
£qyal  Academf:  and  it  is,  not  out  of  any  change  of 
sentiment  or  disrespect  towards  that  body  that  I  now 
alter  that  bequest,  but  because  I  think  that,  under  the 
regulations  now  adopted  in  the  Museum,  they  will  be 
of  more  service  to  the  academicians  and  students,  as 
well  as  to  the  public  at  large,  if  added  to  those  of  my 
kte  respected  friends  Tomnley  and  Cratchrode^  so  as  to 

make 
(a)  See  5  Cr.  4.  c.  60, 
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1840.  make  one  great  ooUectioiiy  such  as  no  other  nation  can 
boast,  and  afford  a  more  complete  comparative  view  of 
the  rise  and  progress  of  imitative  art  than  is  any  where 
else  to  be  obtained.  /  int^  to  the  liberality  of  my  suc^ 
cesscrsj  to  reward  any  others  of  my  old  servants  and  tenants 
according  to  their  deserts^  and  to  their  JusticCf  in  continuing 
the  estates  in  the  male  succession^  according  to  the  will  of 
the  founder  rf  the  Jatnily^  my  above  named  grandfixther, 
Richard  Knight:* 

Richard  Payne  Knight  Aiedi  the  29th  of  April  1824, 
and  his  brother  Thomas  A.  Knight  proved  his  will. 

The  state  of  the  family  was  not  altered  during  the 
time  which  elapsed  between  the  date  of  this  Will  and 
the  death  of  Richard  Payne  Knight. 

Thomas  Andrew  Knight  took  possession  of  the  estates, 
and  certain  indentures,  dated  the  27th  and  28th  days  of 
December  \S25^BXidi  made  between  Thomas  Andrew  Knight 
of  the  first  part,  Thomas  Andrew  Knight  the  younger  of 
the  second  part,  and  I^omas  Pendarves  Stacthouse  of 
the  third  part,  were  executed:  whereby  after  reciting  that 
it  was  apprehended  that  Thomas  Andrew  Knight  was  not 
made  subject  to  or  bound  by  any  trust  of  the  will  of 
R.  P.  Knight ;  or  if  bound  by  a  trust,  that  he  might 
exercise  or  perform  the  same  trust,  by  settUng  the  de- 
vised real  estate  on  Thomas  Andrew  Knight  the  younger, 
his  only  son  in  tail  male,  and  by  settling  the  personal 
estate  on  him  and  the  heirs  male  of  his  body,  subject 
nevertheless  to  an  estate  for  the  life  of  himself  therein ; 
and  that  T.  A.  Knighty  with  the  consent  and  approbation 
of  his  said  son,  had  determined  to  settle  the  said  real 
and  personal  estate  accordingly;  it  was  witnessed  that 
he  conveyed  the  said  real  estates  to  a  trustee  and  his 
heirs,  to  the  use  of  Thomas  Andrew  Knight  for  life^ 

without 
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witboQt  impeachment  of  waste ;  with  remainder  to  the 
use  of  Thomas  Andrew  Knight  the  younger,  and  the 
heirs  male  of  his  body  lawfully  issuing;  with  remainder 
to  the  use  of  Thomas  Andrew  Knight  in  fee,  subject 
nevertheless  to  the  trusts,  if  any,  created  by  the  will 
of  the  said  JR.  P.  Knight^  and  which  were  not  thereby 
performed  and  duly  executed.  By  the  same  deeds  the 
personal  estate  was  limited  to  a  trustee,  in  trust  to 
permit  Thomas  Andrew  Knight  to  use  the  same  during 
his  life ;  and  after  his  death,  in  trust  for  Thomas  Andrew 
Knight  the  younger  and  the  heirs  of  his  body. 


In  TriniUf  term,  1826,  a  common  recovery  was  suf- 
fered of  such  of  the  real  estates  as  were  situate  in  the 
county  of  Hereford^  and  Thomas  Andrew  Knight  and 
his  son  Thomas  Andrew  Knight  the  younger  were 
vouched  therein,  and  the  uses  thereof  were  declared 
to  be  in  favour  of  Th(mias  Andrew  Knight  in  fee. 

On  the  80th  of  November  1827  Thomas  Andrew 
Knight  the  younger  died  intestate  and  without  issue,  and 
his  father  Thomas  Andrew  Knight  became  his  legal  per- 
sonal representative.  The  trustee  of  the  deeds  of  De- 
cember  1825,  afterwards  died,  and  the  Defendant,  Ed- 
ward  W*  W.  Pendaroesj  was  his  legal  personal  repre- 
sentative. 


Thomas  Andrew  Knight  the  elder  afterwards  executed 
certain  indentures,  dated  the  24th  and  25th  oi  April  1835, 
the  release  being  made  between  Thomas  Andrew  Knight  of 
the  one  part  and  Sir  William  Edward  Rouse  Botighton 
of  the  other  part ;  and  after  reciting  that  doubts  were 
entertained  whether  Thomas  Andrew  Knight  was  not 
tenant  in  tail  at  law  or  in  equity  of  the  lands  therein 
mentioned,  being  lands  devised  by  the  will  of  the  said 
Richard  P.  Knight,  and  that  he  was  desirous  and  had 

determined 
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determined  to  bar  the  same  estate  tail,  if  any»  and 
enlarge  his  estate  and  interest  therein  to  a  fee-simple,  it 
was  witnessed  that,  in  pursuance  of  the  said  determin- 
ation and  of  the  statute  of  the  3  &  4r  W.  4.  c.  74.,  Thomas 
Andrew  Knight  conveyed  the  lands  in  Middlesex^  Salqp^ 
and  GloucesieTf  discharged  of  all  estates  in  tail  and  in- 
terests of  the  nature  of  estates  tail,  to  Sir  William  EA' 
ward  Rouse  Boughton  and  his  heirs,  to  the  use  of  Thomas 
Andreas  Knight  in  fee.  The  memorial  of  this  deed  was 
duly  enrolled. 


On  the  5th  of  February  1836  Thomas  A.  Knight  the 
elder  made  his  will ;  and  thereby,  after  bequeathing  cer- 
tain legacies,  he  stated  that  in  the  lifetime  of  his  son  they 
had  fully  considered  and  arranged  as  to  the  settlement 
and  future  disposition  of  the  real  and  personal  estate  of 
which  hb  late  brother  22.  P.  Knight  had  died  seised  and 
possess^,  over  which  they  had  a  disposing  power,  and 
accordingly  had  executed  the  deeds  of  the  27th  and 
28th  of  December  1825 ;  and  that  it  was  the  avowed  and 
fixed  determination  of  his  said  deceased  son,  expressed 
to  him  in  conferences  and  consultations  between  them 
on  the  subject  of  their  family  interests  and  a£&irs,  that 
if  it  had  pleased  God  that  his  said  son  should  survive 
him.  and  become  possessed  of  the  said  real  estate,  and 
have  no  issue,  he,  the  said  son,  would,  in  that  events 
settle  or  otherwise  devise  or  bequeath  the  property  of 
the  said  22.  P.  Knight  unto  or  amongst  or  for  the  benefit 
of  his  three  sisters  Frances  Acton^  Elizabeth  Walpole^ 
and  Charlotte  Lady  Boughton^  or  their  issues  &c.,  in 
such  manner  as  he  should,  under  existing  circumstaqces, 
for  the  time  being  and  from  tingle  to  time  think  most 
fitting  and  expedient ;  his  said  son  considering  that  it 
would  be,  on  his  part,  an  act  contrary  to  every  prin- 
ciple of  natural  and  moral  justice,  if,  in  the  events  of  his 
surviving  him  and  leaving  no  issue,  whereby  the  power 

of 
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of  disposing  of  the  said  real  estate  would  reside  and  rest  184-0. 
solely  in  himself,  he  shoald  pass  by  and  disinherit  those 
so  nearly  connected  in  blood  with  him  as  hb  sisters  and 
their  issue  and  descendants,  in  order  to  prefer  and 
benefit  remote  relations'  descendants  in  the  male  line 
of  his  greatgrandfather  Richard  Knight;  and  that  there- 
for^ as  under  the  calamitous  and  heavily  afflicting  event 
which  had  happened  in  the  death  of  his  son  the  power 
and  right  of  disposing  of  the  real  estate  of  his  brother, 
as  well  freeholds  in  fee  and  for  lives,  as  copyholds,  and 
also  his  personal  estate,  had  devolved  on  him,  he  thereby, 
in  accordance  with  the  wishes  and  intentions  of  his 
son,  &C.,  and  in  the  events  before  mentioned,  and  also 
according  to  his  own  sense  of  justice,  and  wish  and 
desire  in  all  things,  made  his  said  will,  and  thereby 
devised  and  bequeathed  all  his  real  estates,  comprising 
as  well  those  which  were  his  late  brother's  as  his  own 
(with  certain  exceptions),  to  Sir  W.  E.  R.  Boughtofi  and 
Charlotte  his  wife^  and  such  son  as  therein  mentioned  of 
the  said  Sir  W.  K  R.  Boughton  and  Charlotte  his  wife. 
And  in  case  it  should  thereafter  be  decided  that  he  had 
not  the  power  of  disposing  of  the  estates  and  property 
which  belonged  to  his  late  brother,  but  which  upon  the 
assumption  and  full  conviction  that  they  did  belong  to 
him,  and  that  he  had  such  power,  he  had  included  in 
the  aforesaid  general  devise,  then  he  devised  his  own 
estate  in  the  manner  therein  mentioned.  He  then  stated 
hb  will  to  be,  that  the  costs,  &c«  of  the  said  Sir  W.  E. 
R^Boughtofty  and  every  other  party  interested  in  his 
will,  in  establishing  his  right  to  the  estates  of  his  late 
brother,  and  of  any  appeal  to  the  House  of  Lords, 
should,  in  case  the  decision  should  be  pronounced 
against  his  claim,  and  such  costs  should  not  be  decreed 
to  be  paid  out  of  such  estate  of  his  said  late  brother,  be 
charged  upon  and  payable  out  of  his  own  copyhold  and 
leasehold  estates. 

And 
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1840.  And  the  same  testator,  after  giving  various  other  di- 

rections by  his  will,  further  provided,  that  if  by  the  judg- 
ment it  should  be  ultimately  decided  that  he  had  not  the 
right  and  power  of  dbposing  of  the  said  real  and  per- 
sonal estates  of  his  said  brother,  &c«,  as  he  had  done  by 
diat  his  will,  then,  and  in  such  case  only,  and  if  under 
any  devise  and  bequest,  limitation,  or  power  in  his  said 
brother's  will  contained,  he  was,  in  consequence  of 
failure  of  his  own  issue  male,  authorized  and  empowered 
to  direct  the  order  of  succession,  and  appoint  the  real 
and  personal  estate,  &c.,  to  such  one  or  more  of  the 
male  descendants  of  his  grandfather,  Richard  Kfiightj  as 
be  should  think  most  proper,  he  thereby  in  exercise  of 
his  best  judgment  and  discretion,  and  in  order  to  con- 
tinue and  preserve  the  real  estate  in  the  male  line  of  the 
family  descended  from  Richard  Knight^  by  limiting  and 
appointing  the  same  in  manner  after  mentioned  to  the 
persons  in  succession,  whom  he  considered  the  most 
likely  to  keep  and  preserve  the  same  in  the  family,  but 
subject  to  the  previous  devises  and  bequests,  gave  and 
devised  the  real  estates  which  were  the  property  of  his 
jate  brother  to  his  cousin  the  Defendant,  Thomas  Knight 
of  Pap  Castle,  for  life,  and  after  his  death  to  John 
Knight,  his  second  son,  and  the  heirs  male  of  his  body 
lawfully  issuing,  with  other  remainders  over. 

Thomas  A.  Knight  the  elder  died  in  May  1838. 

Previously,  however,  to  this  event,  John  Knight,  who 
was  the  male  heir  of  Richard  Knight  of  Dawnton  who 
died  in  l?45(a)|,  together  with  his  three  sons,  filed  this 
bill  in  May  1886,  against  Thomas  Andrew  Knight  the 
elder  and  others ;  pra3ring  a  declaration  that  according 
to  the  true  construction  of  the  will  of  Richard  Payne 

Knight 
(a)  See  pedigree,  ant},  p.  151. 
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Ritgki  deceased,  all  the  real  and  all  the  residue  of  the 
personal  estates  of  Richard  Payne  Knight  ought  to  be 
conveyed  and  assigned  in  such  manner  as  best  to  secure 
the  enjoyment  thereof  to  the  male  descendants  of  Richard 
Kn^ht  the  grandfather,  as  long  as  the  rules  of  law  and 
equity  would  permit ;  and  that  the  same  ought  to  be 
so  limited  that  Thomas  Andrew  Knight  should  have  a 
life  estate  therein,  with  such  remainder  to  his  issue  male 
and  to  the  Plaintiffs  as  might  best  answer  the  purposes 
aforesaid,  and  for  accounts,  &c. 


1840. 


Subsequently  to  the  date  of  his  will,  Thomas  Andrew 
Knight  the  elder  put  in  his  answer  to  the  original  bill  in 
this  cause,  and  thereby  claimed  under  the  will  of  Richard 
Payne  Knight,  with  or  without  the  aid  of  the  further 
title  derived  under  the  indentures  of  the  27th  and  28th 
of  December  1825,  and  the  indenture  of  the  2Sd  day 
of  March  1826,  and  the  recovery  suffered,  and  the  said 
indentures  of  the  24th  and  25th  of  April  1835,  to  be 
absolutely  entitled  to  the  whole  of  the  real  estates  of 
the  testator,  Richard  Payne  Knight,  in  fee  simple  and 
under  the  said  will,  or  as  next  of  kin  of  Thomas  A. 
Knight  the  younger  deceased,  to  be  absolutely  enUtled  to 
the  leasehold  and  personal  estate  of  the  said  testator. 


Thomas  Andrew  Knight,  as  before  stated,  died  on 
the  11th  of  May  1838,  without  having  revoked  or 
altered  his  will ;  and  the  necessary  parties  having  been 
brought  before  the  Court  by  a  bill  of  revivor  and 
supplement,  and  the  preliminary  enquiries  having  been 
made  by  the  Master,  the  causes  now  came'  on  for 
hearing. 

The  question  in  the  cause  was,  whether  the  precatory 
words  in  the  will  of  Richard  P.  Knight  were  imperative 
on  Thomas  AL  Knight. 

Mr. 


160 


CASES  IN  CHANCERY. 


1840. 


Knight 

V, 

Knight. 


M^r.  Pemberiorij  Mr.-  G.  Tumerf  Mr.  J.  Humphry^  and 
Mr.  Menteathj  for  the  Plainti£&* 

The  dispositions  contained  in  the  will  of  the  testator, 
Richard  Payne  Knight^  imposed  an  imperative  trust  on 
his  brother,  Thomas  Andreo)  Knightj  to  settle  the  pro- 
perty in  the  direct  male  line  of  the  testator's  grand- 
father, Richard  Knight. 


It  has  been  now  firmly  established  by  a  long  series  of 
decisions,  **  that  whenever  a  person  gives  property,  and 
points  out  the  object,  the  property,  and  the  way  in 
which  it  shall  go,  that  creates  a  trust;  unless  he  shews 
clearly,  that  his  desire  expressed  is  to  be  controlled  by 
the  party,  and  that  he  shall  have  an  option  to  defeat  it.'' 
**  If  a  testator  shews  a  desire  that  a  thing  shall  be  done, 
unless  there  are  plain  express  words  or  necessary  im- 
plication, that  he  does  not  mean  to  take  away  the  dis- 
cretion, but  intends  to  leave  it  to  be  defeated,  the  party 
shall  be  considered  as  acting  under  a  trust;"  Malim  v. 
Keighley.{a)  To  create  by  precatory  words  such  a 
trust  as  the  Court  will  carry  into  execution,  there  are 
three  requisites;  Jirstj  the  precatory  words  must  be 
sufficiently  clear ;  secondly^  there  must  be  a  certainty  as 
to  subject  of  the  gift ;  and,  thirdly^  the  objects  to  take 
must  be  certain ;  Wnght  v.  Atkyns  (i),  Cary  v.  Cary  (c), 
Crutvys  v.  Cclman  (rf),  Morice  v.  The  Bishop  of  Dur^ 
ham  {e)f  Paul  v.  Compton.  {g) 

As  to  the  first  requisite,  no  particular  form  of  words 
is  necessary ;  it  is  sufficient  for  a  testator  **  to  express  a 
desire  as  to  the  disposition  of  the  property,  and  the 
desire  so  expressed  amounts  to  a  command;  Cary  v. 
Caiy.     Thus  "  request,"  Bade  v.  Bade  (A) ;   "  desire," 

Harding 


{a)  3  Ve$,  jun.  535. 

{b)  Turner^  Ruts.  157. 

(c)  S  Sch.4rLef.  189. 

(d)  9  Va.  522. 


{e)  10  r«.  555. 
(g)  8  Fes.  580. 
{h)  5  Mad.  lie. 
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Harding  r.  Gfyn{a);  '*  my  particular  wish  and  teqaoBti* 
Foley  Y,  Parry  (6) ;  <*  my  last  wish,''  Smxman  v.  Poyn^ 
der{c);  « recommend,"  Tibbits  v.  TilfbUs{d);  Har^ 
mod  y.  Wesi(e);  MaUm  y.  KeigMey{g);  «<  entreat,'* 
Prevost  Y.  Clarke  (A) ;  "  my  dying  request,"  Pierson  v. 
Gomel  (f ) ;  **  not  doubdng,"  Parsons  y.  Baker  {k) ; 
^  trusting  and  wholly  confiding,"  Wood  ▼•  Cox  (/) ;  in 
short,  ^'  any  words  of  recommendation  and  desire  in  a 
will  are  always  expounded  a  devise,"  Bales  y.  Bng^ 
land,  (m)  They  also  cited  on  this  point  the  Duchess  qf 
Buckinglumls  Case  (»),  and  1  Jamu  Pom  Devises^  355. 

By  the  civil  law,  from  which  most  probably  the  prin- 
ciple was  adopted  by  courts  of  equity,  **  words  of 
request  or  confidence  rogoy  vohy  mando^  iryungOf  desidero, 
depreeorf  Jldei  ttue  committor  scio  ie  hcereditatem  meant 
reslihdtarum  Titio^  are  those  by  which  dijidei  commissum 
k  created;  but  efiect  is^ven  to  a  Jldei  commissum^  if  it 
can  be  collected  from  any  expressions  in  the  instrument 
that  it  was  the  grantor  or  testator's  intention  to  create 
it"(o) :  and  like  a  declaration  of  a  use  in  equity,  where 
there  has  beedf  a  transmutation  of  possession,  **  any  ex- 
pression whereby  the  mind  of  the  party  may  be  known 
that  such  a  one  shall  have  the  land  is  sufficient;"  Jones 
V.  Morley.  (p) 

Secondly,  the  subject  of  the  gift  is  sufficiently  certain, 
being  the  estates  and  personal  property  devised  and  be- 
queathed by  the  will. 

Thirdly, 
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(a)  1  Jik.  469. 
(5)  5  Sim.  138.,  and  S  Myi.  4* 
JT.  ISS. 
(r)  5  Sim.  546. 
{d)  19  Ve$.  ess. 
{e)  1  SiM%^i  SL  597. 
(g)  2  Ves.533. 
(A)  8  Mad.  458.  n. 


(t)  S  Bro.  C.  C.  58.  and  226*, 
and  Pr.  in  Ch.  200.  n. 

(k)  18  Ves.  476. 

(/)  1  Keen^  517.,  and  8  Myl. 
4  Cr.  684. 

(m)  Pr.  Ck.  800. 

(«)  8  Ves.  550. 

(o)  a  Surges  Comm.  106, 

{p)  12  Mod.  1 59. 
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Thirdly,  the  persons  to  take  are  sufficiently  defined 
being  persons  in  the  male  line  in  succession ;  a  description 
much  more  perfect  than  the  expressions  *^  fiunily/'  ^*  re- 
lations,'' which  have  been  held  sufficiently  certain  to  be 
carried  into  execution ;  [Harding  y.  Glyn  (a),  Cntmfi  ▼• 
C6lman.{b) 


Applying  these  principles  to  the  pres^it  case^  the 
Court  finds  the  testator  ^*  trusts  to  the  justice  of  his 
successors  in  continuing  the  estates  in  the  male  suc- 
cession, according  to  the  will  of  the  founder  of  the 
family,  his  above-named  grandfather  Richard  Knight  ;** 
and  he  **  appoints  the  person  who  shall  inherit  his 
estates  his  sole  executor  and  trustee,  to  carry  the 
same  and  every  thing  contained  therein  duly  into  exe- 
cution, confiding  in  the  approved  honour  and  int^rity 
of  his  family  to  take  no  advantage  of  technical  inaccu- 
racies." These  words  of  trust  and  confidence  are  much 
stronger  than  many  which  have  occurred,  besides  which, 
the  person  inheriting  was  also  distinctly  appointed  a  trut' 
tee  to  carry  the  will  into  execution.  The  clause  respect- 
ing the  hereditary  trustee  of  the  British  Museum  and  the 
first  gift  over,  in  case  of  there  being  no  issue  of  Thomas 
A.  Knight  and  his  son  living  at  the  testator's  death,  shew 
how  anxious  the  testator  was  to  keep  up  the  distinction 
of  the  direct  male  line  of  his  grandfather. 

If,  then,  this  be  a  trust  binding  on  Thomas  Andren 
Knightf  he  was  bound  to  carry  it  into  e£Pect  by  a  settle- 
ment of  the  property,  so  as  to  run  so  far  as  was  possible 
in  the  male  order  of  succession.  This  was  a  trust  to 
be  executed  by  him ;  and  the  distinction  between  trusts 
executed  and  executory  has  always  been  recognised  and 
admitted  ;  Mortimer  v.  West  (c),  Jervoise  v.  The  Duke  of 

Norths 

(a)  1  Alk,  470.  (c)  2  Sim.  282. 

(b)  9  Ve*.  322. 
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Northumberland  {a\  1  Preston  Abst.  1S5.  The  estate 
ought,  thereforey  to  have  been  settled  so  as  to  give  suc- 
cessive life  estates  to  the  parties  in  esse ;  Leonard  v. 
The  Bad  of  Suffolk  (A),  PapUUm  v;  Voice  (c),  White  v. 
Carter  {d^  Humberston  v.  Humberston  (e\  Hopkins  v. 
Hopkins,  (g)  In  Lord  Dorchester  v.  The  Earl  ofEgmg-^ 
hm  (A),  a  testator,  having  a  power  of  revocation  and 
neir.  appointment,  directed  ^'  his  estates  to  be  attached 
to  his  title  as  closely  as  possible,''  it  was  held  that  the 
eflfect  of  his  will  was  to  abridge  tBe  estates  of  all 
persons  in  esse,  in  the  line  of  the  title,  from  estates 
tail  to  estates  for  life.  In  Woolmore  v.  Burrows  (f )» 
lands  were  to  be  purchased  and  closely  entailed  to 
the  fiimOy  estate;  and  it  was  decided  that  every  person 
in  esse  at  the  testator's  death  must  have  life  estates, 
and  no  more. 


1840. 


The  diflSculty  of  making  a  settlement  so  as  to  meet 
every  event  will  probably  be  relied  on  by  the  other  side ; 
bat  the  Court  has  frequently,  as  in  several  of  the  cases 
already  referred  to,  overcome  that  objection.  The  same 
argument  was  used  in  Pierson  v.  Garnet  {k) ;  but  there 
it  was  met  by  the  Court  in  these  terms :  the  difficulty 
and  impracticability  of  carrying  the  trust  into  execution 
has  been  pressed :  ^^  That  argument  has  no  weight  with 
me;  because  if  an  express  trust  had  been  raised,  it  must 
have  been  executed,  though  it  would  have  been  attended 
with  all  the  same  difficulties  and  impracticabilities  stated 
in  this  case.  However  arduous  the  trust  was,  the  Court 
must  have  carried  it  into  execution." 


(a)  1  Jac.  4-  W.  570. 

lb)  8  Fem.  536. 

(c)  S  P.  Wmam,  470. 

id)  Amb.  670. 

ic)  1  P.  Wimamtj  533. 

(g)  1  Aik.  593. 


Mr. 

(A)  G,  Coop.  319.  and  post, 
p.  ISO.  D. ;  and  see  3  Poio.  ZV- 
vites,  443. 

(t)  1  Sim.  518. 

[k)  3  Bro.  C.  C.  38. 
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1840.  Mr.  Spence,  Mr.  Cooie^  and  Mr.  PhiUip^  for  the  De* 

fendant  ThoTnas  Knight  of  Pap  Castle  and  his  children, 
concurred  in  the  argument  of  the  Plaintiffs,  that  the 
precatory  words  used  by  the  testator  Richard  Payne 
Knight  vf ere  imperative  upon  Thomas  Andrew  Kjiight  ^ 
but  they  contended  that  he  had,  by  implication,  k  power 
of  selection  amongst  die  male  descendants  of  the  founder 
of  the  family ;  and  that  it  had  been  duly  executed  by 
the  will  of  Thomas  Andrew  Knight  in  favour  of  John 
Knight  and  his '  family ;  Brown  v.  Higgs.  (a)  That 
the  only  object  of  the  testator  R.  P.  Knight  was  to  con* 
tinue  the  property  in  the  ioiale  line,  to  the  exclusion  of 
females;  and  there  were  many  events  which  might 
happen,  as  the  bankruptcy,  insolvency  or  insaniQrof  the 
elder  male  branches,  which  would  render  such  a  power 
of  selection  in  T.  A.  Knight  absolutely  necessary  to 
carry  out  the  intention  of  the  testator  of  continuing  the 
estates  in  the  family. 

The  Aitomey-Generalf  Mr.  Tinney^  Mr.  WilbrahaMf 
and  Mr.  Hodgson,  for  the  widow  of  the  testator  and  for 
Mrs.  Acton,  his  daughter,  and  PendaroeSy  a  trustee ; 

Mr.  Kinderdey  and  Mr.  K  Parker^  for  Sir  W.  Bought 
ton  and  children ;  and 

Mr.  Richards  and  Mr.  Torriano,  for  Mrs.  Walpole^ 
who  claimed  under  the  will  of  Thomas  Andrew  Knight^ 
contra,  argued  to  the  effect  following. 

The  testator,  Thomas  Andrew  Knight,  became  abso* 
lutely  entitled  to  the  real  and  personal  estate  of  his 
brother,  Richard  Payne  Knight,  under  the  will  of  the 
latter,  unfettered  with  any  trust ;  or,  supposing  him  to 
have  taken  an  estate  tail  under  the  will,  yet  by  means  of 

the 

(a)  4  Fes.  708.     * 
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tbe  recoreries  it  became  aflerwards  converted  into  a  fee       1840. 
simple  absolute. 

The  principle  of  holding  precatory  words  to  be  im- 
peratiye  has  been  frequently  disapproved  of,  and  the 
current  of  modem  author!^  is  strongly  against  it. 
Lord  Chief  Baron  Richards,  speaking  of  the  former  de- 
dsions  on  the  subject,  thus  expressed  himself  (a),  **  I 
hope  to  be  forgiven  if  I  entertain  a  strong  doubt 
whether,  in  many,'or  perhaps  in  most  of  the  cases,  the 
construction  was  not  adverse  to  the  real  intention  of  the 
testator. 

^  It  seems  to  me  very  singular,  that  a  person  who 
really  meant  to  impose  the  obligation  established  by  the 
cases,  should  use  a  course  so  circuitous,  and  a  language 
so  inappropriate  and  also  obscure,  to  express  what 
might  have  been  conveyed  in  the  clearest  and  most 
usual  terms  — terms  the  most  familiar  to  the  testator 
himself  and  to  the  professional  or  any  other  person 
who  might  prepare  his  will.  In  considering  these  cases, 
it  has  always  occurred  to  me,  that  if  I  had  myself  made 
sudi  8  will  as  has  generally  been  considered  imperative, 
I  should  have  never  intended  it  to  be  imperative ;  but, 
on  the  contrary,  a  mere  intimation  of  my  wish  that  the 
person  to  whom  I  had  given  my  property  should,  if  he 
pleased,  prefer  these  whom  I  postponed  to  him,  and 
who)  next  to  him,  were  at  the  time  the  principal  obje9ts 
of  my  regard. 

^  I  am  happy  to  be  enabled  to  state,  that  in  this  opinion 

I  have  the  concurrence  of  a  noble  judge,  than  whom 

there  has  never  been,  and,  I  believe,  never  can  be^  a 

person  more  active  and  acute  in  investigating  the  prin* 

ciples  of  the  law  in  all  its  bearings,  or  more  extensively 

learned  on  every  legal  subject." 

In 

(a)  l0Prtce,^6$. 
MS 
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Knicht 
Knight. 


^  In  Wrighi  t.  Atltyns{a\  Lord  Eldm  says,  « This 
sort  of  trust  is  generally  a  surprise  on  the  intention^ 
but  it  is  too  bite  to  correct  that'  Again,  he  says, '  We 
know  the  question  was,  what  the  word  family  meant? 
I  do  not  believe  that  the  testator  intended  a  mere  trusty 
but  that  must  be  the  construction,  if  the  wprd  *  family* 
is  properly  construed/  I  have  said  so  much  as  a  jus- 
tification, or  rather  the  foundation,  of  the  opinion  which 
I  entertain,  that,  though  I  hold  myself  bound  by  the 
decisions,  and  obliged  to  follow  them,  I  do  not  consider 
it  to  be  my  duty  to  extend  the  rule  of  construction 
which  has  been  adopted  in  them,  and  to  add  to  the 
number  of  those  where  the  Court  appears  to  me  rather 
to  have  made  than  to  have  given  efiect  to  the  wills  of 
testators." 


In  the  same  case  Lord  Redesdale  said,  that  *^  all  case^ 
of  this  description  were  to  be  considered  with  very  con- 
siderable strictness,  as  it  was  a  very  inconvenient  mode  of 
disposition :"  Meredith  v.  Heneage,  {b)  And  Sir  Anihomf 
Hart  observes,  as  to  this  equity,  that  ^^  The  first  case 
that  construed  words  of  recommendation  into  a  com- 
mand, made  a  will  for  the  testator ;  for  every  one  knows 
the  distinction  between  them.  The  current  of  decisions 
has,  of  late  years,  been  against  converting  the  l^atee 
into  a  trustee : "  Sale  v.  Moore  {c\  and  see  Lawless  y. 
Shaw.{d) 

The  words  used  by  the  testator  are  not,  and  were 
not,  intended  to  be,  imperative  upon  his  successors. 
There  are  three  instances  in  which  he  expresses  his 
confidence ;  first,  he  ^^  confides  in  the  approved  Aonaut 
and  integrity  of  his  family  to  take  no  advantage  of  tech- 
nical 


(a)  1  Vei.^  B.Z\5. 

(6)  1  Sim.  see, 

{c)  liSSm,  540. 


(d)  V  JJoyd  4*   OcM,  154., 
and  165.  n.;  SCL^r  2^.  189.; 
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nical  inaccimicies,  but  to  admit  all  the  small  reservations 
oat  of  the  property ;  secondly,  he  trusis  to  the  liberality 
of  his  saccessors  to  reward  old  tenants  and  servants ; 
and,  thirdly,  he  trusts  to  their  justice  in  continuing  the 
estates  •  in  the  male  succession.'*  In  neither  of  these 
cases  was  it  the  intention  of  the  testator  to  bind  his 
family,  and  in  every  of  them  he  would  have  deprecated 
the  interference  of  this  Court  If  his  wishes  had  been 
consulted,  they  undoubtedly  would  have  been  to  have  con- 
tmued  the  estate  in  the  family  ^r  ever.  He  was  aware 
that  this  could  not  be  efiected  by  any  legal  means ;  he 
knew  that  he  could  not  eiQectually  settle  his  estate  so  as 
to  be  unalienable,  further  than  the  minority  of  the  first 
tenant  in  tail;  and  he  therefore  considered  the  best 
mode  to  accomplish  his  wishes  was  to  trust  to  the  honour 
of  his  successors,  and  to  impose  on  them  what  is  termed 
^  an  imperfect  obligation,''  which  was  to  be  binding 
morally  only. 


1840. 


His  intention,  so  far  as  can  be  collected,  was  to  create 
a  perpetuity,  which  the  law  will  not  allow,  and  which  the 
Court  cannot  carry  into  execution ;  but  taking  it  to  be 
his  wish  to  settle  the  estates  **  according  to  the  will  of 
the  founder  of  the  family,"  then  the  will  of  1744  must 
be  the  scheme  and  model  for  efiectiog  it  Under  that 
will,  TTiomas  Andrew  Knight  the  eider  would  have 
been  tenant  in  tail,  and  that  estate  has  been  barred,  and 
converted  into  a  fee-simple  absolute.  Again,  at  the 
date  of  the  will  of  1744,  Richard  Knight  appears  to  have 
had  seven  grandchildren  living,  who  were  the  children 
of  his  son  Edwardj  yet  he  did  not  attempt  to  limit  life 
estates  to  the  two  generations,  but  gave  estates  tail  to 
the  children  of  Edward.  If  then  this  will  is  to  be  taken 
as  a  model,  the  settlement  to  be  made  would  be  very 
different  from  that  asked  by  the  Plaintiffs,  namely,  to 
limit  successive  life  estates  to  all  the  persons  in  esse; 

M  4/  ori 
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1 840.  or,  as  is  stated  in  the  prayer  of  the  bill,  to  convey  estates 
^  in  such  manner  as  best  to  secure  the  enjoyment  diereof 
to  the  male  descendants  of  Bichard  Knight  the  grand- 
fiither  of  the  testator,  so  long  as  the  rules  of  law  and  equity 
mil  permit  jT  but  would  have  been  to  Thomas  A.Knight 
for  life,  with  remainder  to  T.  ^  Knight  the  younger  in 
tail. 

■ 

This  case  has  none  of  the  requisites  for  enabling  the 
Court  to  say»  that  the  property  is  fixed  with  a  positive 
trust  in  favour  of  the  Plaiutiffi. 

First,  the  words  are  not  sufiBciently  strong  to  be  con- 
strued imperative.  The  testator  trusts  to  their ,/Kis^Vf,  a 
word  clearly  importing  no  legal  obligation. 

In  Harlandy.  Trigg  (a)  there  was  a  gift  to  his  brother  of 
leaseholds,  hoping  he  would  continue  them  in  the  &mily, 
and  it  was  held  that  no  trust  had  been  created.  Otm- 
liffe  V.  CunUffe  (b)  was  a  devise  to  his  son,  recommending 
him  if  he  died  without  issue  to  give  and  devise  it  to  his 
brother  the  Plaintiff,  and  it  was  held  that  no  trust  had 
been  created.  In  Bland  v.  Bland  {c\  the  testator  earnestly 
requested  the  party  by  will  to  settle,  and  there  no  trust 
was  created.  In  Sale  v.  Moore  ((f),  there  was  a  gift  to 
wife  of  a  residue,  recommending  to  her,  and  not  doubt- 
ing she  would  consider  his  near  relatives,  and  there  the 
decision  was  against  there  being  any  trust.  In  Curtis  v. 
Bippon  (^),  the  testator  trusted  that  the  devisee  would 
make  such  use  of  it  as  should  be  for  her  own  and  her 
childrens'  spiritual  and  temporal  good;  remembering 
always,  according  to  circumstances,  the  church  of  Go( 
and  the  poor ;  and  in  Lechmere  v.  Lavie  {g\  where  th 

wore 

(a)  1  Bro.  C.  C.  142.  (d)  I  5im.  534. 

(b)  Ambler^  €86.  (e)  S  Mad,  434. 

(c)  2  CWy55\.  (g)  2  MyL  i  K.  197. 
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words  were  **  of  course  they  will  leave  what  they  havei**       1840. 
&C. ;  and  Ex  parte  Payne  {a\  where  the  expressions  were 
**  I  strongly  recommend  her  to  execute  a  settlement ; " 
and  Meredith  v.  Heneage{b)f  it  was  successively  held 
that  no  trust  had  been  created. 

The  second  requisite,  namely,  certainty  in  the  subject, 
is  also  wanting;  the  property  to  be  subject  to  the  sup- 
posed trust  is  in  the  greatest  degree  of  uncertainty.  From 
the  word  ^^  contittue^**  one  would  suppose  that  those 
estates  which  passed  by  the  will  of  Bichard  Knigkt  the 
founder  were  alone  to  be  included ;  as  to  which,  however, 
it  seems  strange  that  Richard  Payne  Knight  should  him- 
self have  defeated  the  will  of  his  grandfather,  by  suffer- 
ing a  recovery  of  those  estates.  There  are,  however, 
five  distmct  properties  which  may  be  the  subject  of  the 
supposed  trust:  first,  the  realty  settled  by  the  deed 
of  1729;  secondly,  the  realty  afterwards  acquired  by 
Bichard  Knight^  and  devised  by  his  will ;  thirdly,  the 
personal  estate  of  Bichard  Knight;  fourthly,  the  real 
estates  acquired  by  Bichard  Payne  Knight ;  and  fifthly, 
his  personal  estate.  It  is  impossible  to  say,  whether  all 
or  any,  and  which,  of  these  different  descriptions  of 
property  are  to  be  included  in  the  supposed  trust. 
Again,  it  is  clear,  that  the  successors  are  to  have  the 
right  of  rewarding  the  old  servants  and  tenants  out  of 
the  property;  and  this,  then,  will 'have  the  effect  of 
rendering  the  residue  uncertain,  and  of  making  the  trust 
void.     Wynne  v.  HceaJdns  (c) ;  Bade  v.  Bade,  (d) 

Thirdly,  the  persons  to  take;  the  extent  of  their  in- 
terest, and  the  estates  they  are  severally  to  enjoy  is  in  no 
way  defined.  How  is  this  Court  to  carry  such  a  trust  into 
execution  ?  What  provision  is  to  be  made  for  jointures, 

portions, 

(a)  S  Ymmge  4*  C.  686.  (c)  1  Bro.  C.  C.  179. 

(&)  10  Price,  506.  and  1  Sim.         (d)  S  Madd.  118. 
548. 
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portions^  leasing^powers,  &c«  ?  When  are  the  daughter^ 
to  be  kt  in  to  take  in  defaalt  of  male  issue  ?  It  is  ibh 
possible  to  carry  any  thing  so  vague  and  uncertain  into 
execution ;  and  to  efiectuate  the  wish  fully,  a  per* 
petuity  must  be  created,  which  b  contrary  to  law. 

The  wish  is  addressed  to  all  successors  in  the  most 
remote  line ;  why  is  it  to  bind  the  first  taker  only  ? 

The  distinction  between  trusts  executed  and  tmat 
executory  has  always  been  admitted,  but  here  the  testator 
had  no  reference  to  any  settlement  to  be  executed,  there 
is  no  conveyance  to  execute.  It  is  true,  that  where  a 
deed  is  to  be  executed,  the  Court  will  mould  the  limiit- 
ation,  so  as  to  e£fectuate  the  general  intention,  **  but  if 
a  party  will  be  his  own  conveyancer  and  create  the 
estate,  the  Court  has  no  jurisdicticm  to  alter  it"  2^ 
Countess  of  Lincoln  v.  7%^  Duke  (^  Newcastle  (a)f  Doug^ 
las  V.  Congreve  (&)•  In  Gawer  v.  Ctrosoenorf  as  reported 
in  Bamardiston  (c),  the  Court  seems  to  have  considered 
that  a  conveyance  was  to. be  executed.  Humberskm  v* 
Humberston  was  a  gift  to  trustees  to  convey.  In  fVool* 
more  v.  Burrows^  there  was  a  direct  gift  to  the  executors 
to  be  laid  out,  and  closely  entailed  to  the  fiunily  estate^ 
Lord  Dorchester  v.  The  Earl  of  Effingham  appears  to 
have  been  a  legal  devise  under  a  power,  and  the  estate 
was  to  be  attached  to  the  title  as  closely  as  possible. 

lliere  is  no  reported  case  in  which  the  Court  has 
directed  a  settlement  to  be  executed  upon  precatory 
words,  and  no  case  in  which  words  of  request  blive 
been  addressed  to  so  indefinite  a  series  of  persons  a$ 
successors. 


Mr.  Pemberton^  in  reply. 

(a)  12  Ve$.  938. 
(6)  I  Beavan^69» 


(c)  Page  62. 


The 
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The  Mastsr  qfihe  Rolls)  after  stating  the  circom-  18401 
stances  of  the  case,  proceeded):  The  Plaintiff,  Jbh$i 
KnigM  of  Woherteyj  contends,  that,  under  the  will  of 
Richard  Payne  Knight^  bis  brother  Thomas  Andrew 
Knight  was  bound  to  make  a  strict  settlement  of  the  '^'^*  ^' 
real  and  personal  estates  upon  the  male  desoei^ants  of 
Sichard  Knight  the  grandfather. 

The  Defendant  Thomas  Knight  of  Pap  Castle  con- 
tends, that  Thomas  Andrem  Knight  waS;  not  bomid  to 
make  a  strict  settlement  of  the  estates,  but  was  bound 
to  make  some  settlement  thereof  upon  one  or  more  of 
the  male  descendants  of  Bichard  IQughtj  among  whom 
he  had  a  power  of  selection,  which  he  has  duly  exer« 
dsed  by  his  will. 

The  Defoidant  Sir  WiUiam  Edwtrd  Bouse  BougJUon^ 
and  the  widow  and  daughters  of  Thomas  A.  Knight^  who 
daim  under  his  will,  contend,  that  he  had  an  absolute 
estate  and  interest  in  the  property  in  question,  and  had 
a  pofwer  of  disposition,  unfettered  by  any  trust  or  obli* 
gation  whatever. 

The  principal  question  is,  whether  a  trust  in  favour 
of  the  male  descendants  of  Bichard  Knight  is  created  by 
the  will  of  the  testator  Bichard  Pa^e  Knight. 

That  the  testator  wished  that  hb  estates,  or  at  least, 
that  some  estates  should  be  preserved  in  the  male  line 
of  his  grandfisitber,  and  hAd  a  reliance,  or  in  the  popular 
sense,  a  trust,  that  the  person  to  whom  he  gave  his 
property,  and  those  who  should  suciceied  to  it,  would 
act  upon  and  realise  that  wish,  admits  of  do  doubts  He 
has  expressed  his  wish  and  his  reliance  in  terms  which 
are,  to  that  extent,  sufficiently  clear.  ^  ^ 

Bu(| 
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Bat  it  18  not  every  wish  or  expectation  which  a 
testator,  may  express,  nor  every  act  which  he  may  wish 
his  successors  to  dO|  that  can  or  ought  to  be  executed 
or  enforced  as  a  trust  in  this  Court;  and  in  the  in* 
finite  variety  of  expressions  which  are  employed,  and  of 
cases  which  thereupon  arise,  there  is  often  the  greatest 
difficulty  in  determining^  whether  the  act  desired  or  re- 
commended is  an  act  which  the  testator  intended  to  be 
executed  as  a  trust,  or  which  this  Court  ought  to  deem 
fit  to  be,  or  capable  of  being  enforced  as  such.    In  the 
construction  and  execution  of  wills,  it  is  undoubtedly 
the  duty  of  this  Court  to  give  efiect  to  the  intention  of 
the  testator  whenever  it  can  be  ascertained:  but  in 
cases  of  this  nature,  and  in  the  examination  of  the  au« 
thorities  which  are  to  be  consulted  in  relation  to  them, 
it  is,  uqfortunately,  necessary  to  make  some  distinction 
between  the  intention  of  the  testator  and  that  which  the 
Court  has  deemed  it  to  be  its  duty  to  perform  ;  for  of 
late  years  it  has  frequently  been  admitted  by  judges  of 
great  eminence  that,  by  interfering  in  such  cases,  the 
Court  has  sometimes  rather  made  a  will  for  the  testator^ 
than  executed  the  testator's  will  according  to  his  inten« 
tion ;  and  the  observation  shews  the  necessity  of  being 
extremely  cautious  in  admitting  any,  the  least,  exten- 
sion of  the  principle  to  be  extracted  from  a  long  series 
of  authorities,  in  respect  of  which  such  admissions  have 
been  made. 


As  a  general  rule,  it  has  been  laid  down,  that  when 
proper^  is  given  absolutely  to  any  person,  and  the 
same  person  is,  by  the  giver  who  has  power  to  com- 
mand, recommended,  or  entreated,  or  wished,  to  dispose 
of  that  property  in  favour  of  another,  the  recommend- 
ation, entreaty,  or  wish  shall  be  held  to  create  a 
trust. 


First, 
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First,  if  the]  words  are  so  used,  that  upon  the  whole, 
they  ooght  to  be  construed  as  imperative ; 

Secondly,  if  the  subject  of  the  recommendation  or 
wish  be  certain ;  and. 

Thirdly,  if  the  objects  or  persons  intended  to  have 
the  benefit  of  the  recommendation  or  wish  be  also  cer* 
tain. 


m 


1840. 


In  simple  cases  there  is  no  difficulty  m  the  applica- 
tion of  the  rule  thus  stated. 


If  a  testator  gives  lOOO/L  to  A»  A,  desiring^  wishing, 
recommending,  or  hoping  that  A.  B.  will,  at  his  death, 
give  the  same  sum  or  any  certain  part  of  it  to  C  D^  it 
is  considered  that  C  Z).  is  an  object  of  the  testator's 
bounty,  and  A.  B.  is  a  trustee  for  him.  No  question 
arises  upon  the  intention  of  the  testator,  upon  the  sum 
or  subject  intended  to  be  given,  or  upon  the  person  or 
object  of  the  wish. 

So,  if  a  testator  gives  the  residue  of  his  estate,  after 
certain  purposes  are  answered,  to  A.  B^  recommending 
il  jB.,  after  his  death,  to  give  it  to  his  own  relations,  or 
such  of  his  own  relations  as  he  shall  think  most  de- 
serving, or  as  he  shall  choose,  it  has  been  considered 
that  the  residue  of  the  property,  though  a  subject  to  be 
ascertained,  and  that  the  relations  to  be  selected,  thongh 
persons  or  objects  to  be  ascertained,  are  nevertheless  so 
clearly  and  certainly  ascertainable — so  capable  of  being 
made  certain,  that  the  rule  is  applicable  to  such  cases. 

On  the  other  hand,  if  the  giver  accompanies  his  ex- 
pression of  wish,  or  request  by  other  words,  from  which 
it  is  to  be  collected,  that  he  did  not  intend  the  wish  to 

be 
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1 840.  be  imperative :  or  if  it  appears  from  the  context  diat 
the  first  taker  was  intended  to  have  a  discretionary 
power  to  withdraw  any  part  of  the  subject  from  the 
object  of  the  .wish  or  request :  or  if  the  objects  are  not 
such  as  may  be  ascertained  with  sufficient  certain^,  it 
has  been  held  that  no  trust  is  created.  Thus  the  words 
**  bee  and  unfettered,"  accompanying  the  strongest  ex- 
pression of  request,  were  hdd  to  prevent  the  words  of 
the  request  being  imperative.  Any  words  by  which  it 
is  expressed  or  from  which  it  may  be  implied,  that  the 
first  taker  may  apply  any  part  of  the  subject  to  his  own 
use,  are  held  to  prevent  the  subject  of  the  gift  from 
being  considered  certain ;  and  a  vague  description  of  the 
object,  that  is,  a  description  by  which  the  giver  neither 
clearly  defines  the  object  himself  nor  names  a  distinct 
class  out  of  which  the  first  taker  is  to  select,  or  which 
leaves  it  doubtful  what  interest  the  object  or  class  of 
objects  is  to  take,  will  prevent  the*  objects  from  being 
certain  within  the  meaning  of  the  rule;  and  in  such 
cases  we  are  told  (a)  that  the  question  ^*  never  turns  upon 
the  grammatical  import  of  words  ^  they  may  be  im- 
perative, but  not  necessarily  so ;  the  subject-matter,  the 
situation  of  the  parties,  and  the  probable  intent  must  be 
considered.'^  And  (b)  *^  wherever  the  subject,  to  be  ad- 
ministered as  trust  property,  and  the  objects,  for  whose 
benefit  it  is  to  be  administered,  are  to  be  found  in  a 
will,  not  expressly  creating  a  trust,  the  indefinite  nature 
and  quantum  of  the  subject,  and  the  indefinite  nature  of 
the  objects,  are  always  used  by  the  Court  as  evidence, 
that  the  mind  of  the  testator  was  not  to  create  a  trust; 
and  the  difficulty,  that  would  be  imposed  upon  the  Court 
to.  say  what  should  be  so  applied,  or  to  what  objects,  has 
been  the  foundation  of  the  argument,  that  no  trust  was 
intended '';  or,  as  Lord  Eldan  expresses  it  in  another 

case, 

(a)  2  r<9f.  JUD.  682, 6J5.  (b)  10  Vet.  556. 
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case  (a)^  <<  Where  a  trust  is  to  be  raised  characterised       1840. 
by  certainty,  the  very  difficulty  of  doing  it  is  an  argu- 
ment which  goes,  to  a  certain  extent,  towards  inducing 
the  Court .  to  say,  it  is  not  sufficiently  dear  what  the 
testator  intended." 

I  must  admit,  that  in  the  endeavour  to  apply  these 
rules  and  principles  to  the  present  case,  I  have  found 
veiy  great  difficulty;  that  in  the  repeated  consideration 
which  I  have  given  to  the  subject,  I  have  found  myself 
at  different  times,  inclined  to  adopt  different  conclusions ; 
and  that  the  result  to  which  I  have  finally  arrived  has 
been  attended  with  much  doubt  and  hesitation* 

The  testator,  at  the  date  of  his  will,  was  entitled  in 
fee  to  a  laxge  real  estate,  and  absolutely  entitled  to  a 
very  considerable  personal  estate.  Of  the  largest  part 
of  the  real  estate  he* had  been  tenant  in  tail,  under  the 
dispositions  made  by  his  grandfather  Bichard  Knight ; 
he  had  suffered  recoveries,  whereby  he  became  entided 
to  the  same  estate  in  fee.;  and  the  question  is,  whether 
by  the  will  he  meant  to  impose  on  his  brother, 
Thomas  Andrew  Knight^  the  trust  or  duty  of  making 
such  a  setdement  as  is  alleged  by  the  Plaintiff;  or 
such  a  setdement  upon  some  of  the  male  descendants  of 
the  grandfather  as  would,  under  the  will  of  JTiomas 
Andrem  Knighi^  give  a  right  to  the  Defendant,  Thomas 
Xnight  of  Pap  CasUe  ;  or  did  he  mean  that  his  brother 
was  to  have  over  the  estate  the  same  power  which  be  him- 
self had  acquired  and  enjoyed ;  and  which  by  his  will  he 
exercised  for  the  purpose  of  transmitting  the  estate  to  the 
next  male  heir  of  his  grandfiither,  and  which  he  wished 
his  successors  to  use  in  the  same  manner  for  the  further 
transmission  of  the  estates  in  the  same  line.    And  I 

am 

a)  Tunu  4t  Buu.  159. 
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am  of  opinioDi  though,  I  admit,  after  great  doubt  and 
hesitation,  that  the  testator  did  not  intend  to  impose  an 
imperative  trust  on  his  successor,  and  that  his  will 
ought  not  to  be  construed  to  have  that  effect 

As  he  who  had  made  himself  absolute  owner  of  the 
property  had  conceived  himself  bound  in  honour  to 
transmit  it  to  the  male  line  of  his  grandfather,  so  he 
wished  the  same  sentiment  to  govern  his  successors. 
He  was  pleased  to  speak  of  the  honour  and  integrity 
of  his  &mily,  and  he  expressed  hb  trust  or  reliance  oq 
the  justice  of  his  successors ;  but  it  does  not  appear  to 
me  that  he  intended  to  subject  them,  as  trustees,  to  the 
power  of  this  Court,  so  that  they  were  to  be  compelled 
to  do  the  same  thing  which  he  states  he  trusted  thdjr 
own  sense  of  justice  would  induce  them  to  do. 

It  is  a  common  observation  in  all  such  cases,  tliat  the 
testator  might,  if  he  had  intended  it,  have  created  an 
express  trust ;  but  the  authorities  shew  that  if  there  be 
sufficient  certainty,  and  nothing  in  the  context  of  the 
will  to  oppose  the  conclusion,  the  trust  may  and  must 
be  implied ;  and  the  question  is,  whether  there  is  a  trust 
by  implication. 

He  gave  all  his  estates,  real  and  personal  (except  as 
therein  mentioned),  to  his  brother,  or  to  the  next  de- 
scendant in  the  direct  male  line  of  his  grandfather,  who 
should  be  living  at  the  time  of  his  death.  The  gift  is 
in  terms  which  make  the  devisee  the  absolute  owner, 
and  give  him  the  power  of  disposing  of  the  whole  pro* 
perty  (with  such  exceptions  as  are  mentioned)  as  he 
pleases.  The  exceptions,  deductions,  or  reservations 
consist  of  certain  gifts  for  charitable  and  other  purposes; 
and  he  constitutes  his  devisee  sole  executor  and  trustee 
to  carry  his  will  into  execution,  **  confiding  in  the  ap- 
proved 
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proved  honour  and  integrity  of  his  family  to  take  no  1840. 
advantage  of  any  technical  inaccuracies ;''  and  the  con- 
text appears  to  me  to  shew,  that  these  words  relate  to 
the  reservations  which  he  had  made  out  of  the  general 
devise  and  bequest  to  his  brother  or  the  next  descend- 
ant in  the  direct  male  line  of  his  grandfather.  The 
expressions  used  in  his  great  bequest  to  the  British 
Museumi  afford  additional  evidence  of  his  wish  to  main- 
tain the  distinction  of  his  family  in  the  same  line ;  but  I 
think  that  the  question  in  the  cause  depends  on  the 
effect  to  be  given  to  the  last  sentence  in  the  will. 
Having  given  all  his  estates,  real  and  personal,  to  his 
successor,  that  is,  the  next  male  descendant,  and 
having  g^ven  a  few  legacies,  he  says,  ^^  I  trust  to  the 
liberality  of  my  successors  to  reward  any  others  of  my 
old  servants  and  tenants  according  to  their  deserts,  and 
to  their  justice  in  continuing  the  estates  in  the  male 
succession,  according  to  the  will  of  the  founder  of  the 
family,  my  above-named  grandfather  Bichard  Knight  J* 

In  this  passage  there  is  no  doubt  of  the  wish,  or  of 
the  line  of  succession,  in  which  the  testator  desired  the 
estates  (whatever  he  meant  by  that  term)  to  devolve  or 
be  transmitted. 

Contemplating  hb  successors,  and,  as  it  would  seem, 
all  his  successors  without  limit  in  that  line,  he  says, 
that  he  trusts  to  their  liberality  for  one  purpose,  and  to 
their  justice  for  another.  So  far  as  he  trusts  to  their 
.iberality  to  reward  any  of  his  old  servants  or  tenants, 
according  to  their  deserts,  he  cannot  be  understood  to 
have  intended  to  create  an  imperative  trust.  Notwith- 
standing the  use  made  of  the  word  ^*trust,'''an  indefinite 
discretion  was,  in  that  respect,  left  with  the  successors ; 
and  it  is  difficult  to  suppose,  that  having  in  this  sentence 
used  the  word  <^  trust "  in  a  sense  consistent  with  an 

Vol.  III.  N  indefinite 
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indefinite  discretion  in  the  person  trusted,  be  sboold,  in 
the  same  sentence,  use  the  word  '^ trust**  in  a  sense 
wholly  inconsistent  with  such  discretion; — in  a  sense 
which  imposed  an  absolute  obligation  to  resort  to  the 
most  refined  subtleties  of  the  law  for  the  purpose  of  exe- 
cuting  a  trust  in  such  a  manner  as  to  preserve,  by  com-* 
pulsion,  the  succession  to  the  estate  in  the  same  line  for 
the  longest  time  possible*  Admitting  the  wishes  of  the 
testator,  which  seem  to  me  sufficiently  e3q>ressed,  I  have 
found  an  insuperable  difficulty  in  coming  to  a  satia* 
factory  conclusion  that  he  did  not  intend  to  rely  on  the 
honour,  integrity,  or  justice  of  his  family  or  successors 
for  the  performance  of  his  wishes,  but  did  intend  to 
impose  upon  his  successor  an  obligation  to  be  enforced 
by  legal  sanction :  and  the  impression  arising  from  the 
last  words  in  the  will  appears  to  me  to  be  increased  by 
a  consideration  of  the  preceding  parts.  He  gave  abso- 
lute estates ;  as  to  the  gifts  to  other  persons,  he  confides 
in  the  approved  honour  and  integrity  of  his  family  that 
no  advantage  will  be  taken  of  technical  inaccuracies  to 
defeat  them;  and  as  to  the  succession  of  the  estates 
intended  to  pass  in  the  line  he  had  chosen,  he  trusts  to 
their  justice.  It  seems  to  me,  as  if  he  had  said,  ^^  you 
see  my  sense  of  what  is  due  to  the  founder  of  the  family; 
under  his  will,  I  have  inherited  the  estates  which  his 
industry  and  abilities  acquired,  and  of  which  be  had, 
therefore,  the  best  right  to  dispose.  I  have,  by  my  own 
act,  made  myself  absolute  master  of  the  estates,  but  I 
think  it  just  to  continue  the  succession  in  the  same 
manner:  this  I  do  by  my  will,  and  I  trust  to  jrour 
justice  to  do  the  like.''  If  this  were  his  meaning,  it  is 
consistent  with  an  intention  that  each  successor  should 
take  from  his  immediate  predecessor,  by  gift  proceeding 
from  a  sense  of  justice,  or  by  descent  from  the  same 
motive,  an  absolute  interest  in  the  estates;  and  that 
the  continuance  in  the  line  designated  should  be  pro- 
vided for  in  that  way. 

I  think, 
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I  think,  therefore,  that  there  is  great  reason  to  doubt 
the  intqition  to  create  an  imperative  trust :  and  looking 
to  the  subject  to  which  his  wishes  were  directed  — -  ob« 
serving  the  absolute  gift  of  all  his  estates,  real  and 
personal,  with  certain  exceptions;  and  that,  in  the  last 
clause,  he  has  not  used  the  words  *^  my  said  estate,'^  or 
any  words  clearly  and  certainly  indicating  all  that  he 
had  given  to  those  whom  he  has  called  his  successors, 
but  has  simply  used  the  words,  **  the  estates,''  leaving 
it  be  matter  of  by  no  means  easy  construction,  whether 
he  intended  under  that  expression  to  include  the  per- 
sonal estate  as  well  as  the  real;-— and  it  not  being  certain, 
having  regard  to  the  subsequent  reference  to  the  will 
of  his  grandfather,  whether  he  meant  to  include  more 
than  the  estates  of  his  grandfather,  to  which  he  had 
himself  succeeded ; — and  observing  that  some  part  of  the 
personal  estate,  at  least,  was  subjected  to  the  liberality 
of  his  successors,  I  think  that  there  is  reason  to  doubt 
whether  the  subject  is  sufficiently  certain  for  a  trust  of 
this  nature* 

The  objects  do  appear  to  me  to  be  indicated  with 
sufficient  certainty,  and  it  seems  to  me  clear  in  what 
order  he  wished  them  to  take.  But,  unless  they  were 
to  take  successively  as  absolute  owners,  I  cannot  dis- 
cover what  estates  they  were  intended  to  take.  I  have 
not  been  able  to  persuade  myself  that  the  testator  meant 
to  de  down  his  successor  to  make  such  a  settlement  as 
is  proposed  by  the  Plaintiffs,  and  nothing  less  would 
give  the  Plaintiffs  any  right  to  ask  for  a  decree  of  this 
Court  in  their  favour ;  and  if  I  might  be  permitted  to 
adapt  the  words  of  Lord  Bosdytij  in  the  case  of  Meggison 
and  Moore  (a)y  to  the  circumstances  of  this  case,  I 
should  say,  that  **  if  I  were  imperatively  to  declare  that 

the  successors  designated  by  the  will  should  take  only 

for 

(a)  8  Vet.  p«  655. 
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for  life  and  their  issue  in  strict  settlement,  I  should  do 
a  thing  most  foreign  to  the  testator's  intention.  His 
successor  might  have  done  what  is  suggested.  The 
testator  intimated  a  wish  to  him^  and  gave  sufficient 
power ;  but  I  cannot  say  that  he  has  left  it  to  the  Court 
of  Chancery  to  accomplish  his  wishes." 

On  the  whole,  I  am  under  the  necessity  of  saying^ 
that  for  the  creation  of  a  trust,  which  ought  to  be 
characterised  by  certainty,  there  is  not  sufficient  clear* 
ness  to  make  it  certain  that  the  words  of  trust  were 
intended  to  be  imperativci  or  to  make  it  certain  what 
was  precisely  the  subject  intended  to  be  affiscted,  or  to 
make  it  certain  what  were  the  interests  to  be  enjoyed 
by  the  objects. 

It  appears  to  me,  therefore,  that  the  Haintifi  have 
not  made  out  any  title,  and  that  the  bill  ought  to 
be  dismissed. 

Bill  dismissed  without  costs. 


Rolls. 

1815. 

Feb.XS,  19. 
March  9. 

A,  hnvini;  a 
power  of  re- 
vocation and 
new  appoint- 
ment over 
an  estate,  of 
which  B,^  hii 
heir,  was 


Lord  Dorchester  v.  The  Earl  of  Effingham. 


The  facts  of  the  case,  as  appear- 
ing by  the  decree,  were  as  fol- 
lows :  under  certain  indentures, 
real  estates  were  limited  to  the 
use  of  Guff  Lord  Dorchester  for 
life,  with  remainder  to  his  then 
eldest  son  Christopher  for  life, 
with  remainder  to  Christopher^ 

tenant  in  tail,    ^^^  and  other  sons  in  tail  male, 

by  his  will         with  remainder  in  succession  to 

directed  the      the  other  children  of  (?iiy  Lord 

nttached^to  °    ^<>rchester  for  life,  with  remain- 

his  title  as  ^^^  ^^  ^^^^  ^"^  ^^^  other  sons 

closely  as  pos-  in  tail.  A  power  of  revocation  of 

sible."    Held,  these  uses,  and  of  making  a  new 

that  the  estate 

of  B,  and  all 

other  tenants  in  tail  in  (we  at  A*8  death,  (beiDg  ia  the  line  of  the  tide)  were 
abridged  to  estates  for  life  only,  ' 


appointment  by  deed  or  will, 
was  reserved  to  Guy  Lord  Dor^ 

Chester. 

Christopher  died  in  1 806,  lear* 
ing  the  Plaintiff  Arthur  Hewry^ 
his  eldest  son,  an  infant. 

Guy  Lord  Dorchester  died  in 
1808.  By  his  will,  attested  lo 
as  to  pass  real  estate,  he  ex- 
pressed himself  as  follows  :  — 
"  AU  my  landed  estatei  to  be  td' 
tached  to  my  title  iu  closely  as 
possible:  all  the  timber  woods 

and 
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and  trees  on  my  estates  I  leare 
to  my  executors  in  trust  to  in- 
crease my  landed  property;  all 
debts  due  to  me  from  govern- 
ment, and  all  my  personal  pro- 
perty not  otherwise  disposed  of, 
I  leave  to  my  executors  in  trust 
to  increase  my  landed  property, 
all  which  trust  shall  be  lodged 
in  Bank  stock,  there  to  accu- 
mulate principal  and  interest, 
and  profits  arising  therefrom,  till 
my  executors  find  an  adviseable 
purchase  adjoining  to  or  near 
my  estates.  The  executors  to 
have  a  power,  with  the  consent 
and  approbation  of  Lady  Dor- 
ekegier,  to  sell  my  estates  for  the 
purpose  of  buying  others,  which 
may  unite  or  approximate  the 
the  landed  property. 


ft 


By  a  codicil  unattested,  he 
gave  all  the  timber  on  his  estates, 
and  all  his  personal  property  not 
otherwise  disposed  of,  to  his  ex- 
ecutors in  trust  to  increase  his 
landed  property. 

After  the  death  of  G^tiy  Lord 
Dorcketter^  his  grandson  Arthur 
Henryt  then  Lord  Dorchester, 
who,  under  the  limitations  in 
the  deeds,  taken  independently 
of  the  will,  would  have  been 
tenant  in  tail,  filed  this  bill  by 
his  guardian,  praying  that  he 
*^  might  be  declared  to  be  tenant 
in  tail  of  the  said  settled  estates, 
under  and  by  virtue  of  the  limit- 
ations of  the  said  deeds;*'  that 
the  deeds  and  will  might  be 
carried  into  execution,  and  for 
a  declaration  of  the  rights  of  the 
parties. 

The  parties  entitled  in  re- 
mainder, after  the  limitations  to 

2*^ 


The  Earl  of 

EmNOHAM. 


the  Plmntiff  and  his  issue,  in-         18M. 
sisted  **  that  the  said  testator     V^^y^^/ 
did  by  his  said  will  alter  the  uses  Lord 

of  the  said  settlement,  and  that  I>oacHESTEa 
he  had  full  right  andj  power  so 
to  do;  and  that  upon  tlie  true 
construction  of  the  said  will,  the 
Plaintiff  ought  to  be  declared  to 
be  tenant  for  life  of  the  estates  of 
the  said  Guj^  Lord  Dorchetter; 
and  that  they  would  become  en- 
titled upon  the  death  of  the  said 
Plaintiff  to  successive  estates  for 
life  therein,  with  remainder  to 
their  respective  sons  in  uul  male ; 
and  the  Defendant  Guy  Carhon 
claimed  to  be  the  first  tenant  in 
tail  in  being  of  the  said  estates.' 


n 


It  appears,  from  the  Registrar's 
note-book,  that  the  cause  came 
on  upon  the  18th  and  19th  of 
February  1815,  when  it  was  or- 
dered to  stand  over  for  a  fort- 
night, with  liberty  for  the  Plain- 
tiff to  amend  the  bill,  and  bring 
the  cause  again  to  a  hearing  as 
he  should  be  advised.  The  cause 
accordingly  came  on  upon  the 
9th  oi  March  1813,  when 

Sir  S.RomitfyMd  Mr.  Trower 
appeared  for  the  Plaintiff. 

Mr.  Leach  and  Mr.  Courtenay 
for  Lady  Dorehetter  and  the  De- 
fendants to  the  amended  bill. 

Mr.  Richards,  for  the  execu- 
tors. 

Sir  Wiliiam  Grant^  Master  of 
the  Rolls,  declared  "  that  by  the 
effect  of  the  said  testator's  will, 
the  estate  tail  of  the  said  Plaintiff 
Lord  Dorchester,  in  the  said 
settled  estates,  and  the  estetes 
tail  of  all  other  the  male  issue 

8  ^^ 
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1840*  or  descendants  (if  any)  of  the     for  life  only^  with  remainder  to 

V^p*y^^  testator  m  eue^  at  the  time  of     their'  first  and  other  sons  sue- 

Lord  the  testator's  death,  in  the  same     cessively  in  udl  male  in  strict 

DoacHESTsa  estates  were  abridged  to  estates      settlement." 

V. 

The  Earl  of  

•E  Jf n  M  GHAlf 

*  NoTS.  — See)  this  case  reported  on  another  point  in  G.Cocper^ 
319.;  where  the  former  part  of  the  will  is  stated. 


1839.  FRANKS  V.  PRICE. 

Dee.  6, 7. 10, 

11. 15, 14.     ri^HE  question  in  this  case  arose  on  the  will  o£  the 

A^^s  testator  Moses  Harif  and  was,  whether,  under  the 

will  and  in  the  events  which  had  happened,  Naphthali 

gave  life  in-      Hart  took  an  estate  for  life,  or  an  estate  tail  by  implica- 

terests  in  real  l^on 

and  personal  ' 

estate  to  A.  and  B,y  with  interests  to  their  issue  male  in  cerUun  events  only,  and  the 
estate  was  given  over  to  the  heir  of  the  testator  on  a  general  failure  of  issue  male  of 
A,  and  B,    Held,  that  A,  and  B.  took  estates  tail  by  implication. 

A  testator  devised  his  real  and  personal  estate  to  trustees,  and  gare  life  estates 
therein  to  several  persons,  namely,  A.^  B.y  &c. ;  and  afler  their  deaths  he  directed 
the  trustees  to  pay  the  income  to  Moses  and  NaphtbcUl,  during  their  respective 
lives,  share  and.  share  alike ;  and  in  case  either  of  them  should,  after  the  deaths  of 
A.,  B.,  (J-c,  depart  this  life  without  leaving  issue  male  of  his  body,  in  trust  to  pay  the 
whole  income  to  the  survivor  for  life ;  and  he  directed  that  if  Moses  should,  tijfler  the 
deaths  of\.y  B.^^c,  die  before  Naphlhaliy  leaving  issue  male^  then  the  trustees  should 
convey^  a  moiety  of  the  real  estate,  to  the  use  of  the  first  and  other  sons  of  Moses  in 
tail  male,  with  remainder  to  Naphthali  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  and  in  default  to  the  testator's  right  heirs,  and  lay  out  a  moiety  of  the 
personal  estate  in  land,  and  convey  the  same  to  trustees  to  the  like  uses.  The  tes- 
tator made  a  similar  disposition  mutatis  mutandis  of  the  other  moiety  in  case  of  the 
death  of  Naphthali^  after  the  deatlu  of  A.^  B,,  leaving  issue  male^  and  he  provided 
that  in  case  Moses  and  Naphthali  should  die  without  leaving  issue  male,  or  if  such 
issue  male  should  die  without  leaving  any  issue  male,  the  trustees  should  convey  the 
property  to  such  person  as  should,  at  the  death  of  the  survivor  of  Moses  and 
Naphthali,  be  the  right  heir  of  the  testator.  It  will  be  seen  that  no  provision  was 
made  for  the  event  (which  happened),  of  Moses  dying  without  issue  before  the  death  of 
A.,B.  Naphthali  survived  Moses  and  A.,B,^&c.,  and  Moses  died  without  issue.  Held, 
first,  that  the  words  **  after  the  deaths  of  A,,  B."  &c,  did  not  import  contingency, 
but  were  merely  words  of  reference,  shewing  that  the  gifts  then  in  course  of  ex* 
pression  were  subject  to  the  prior  gifts,  and  were  not  to  have  effect  in  possession 
until  those  prior  gifts  were  satisfied  or  had  become  inoperative.  Secondly,  that  the 
words,  "  if  Moses  should  die  after  the  death  of  Naphthali,  leaving  issue  male,** 
must  have  their  natural  meaning,  and  be  taken  to  provide  only  for  the  particular 
cases  expressly  described.  Thirdly,  that  to  effectuate  the  general  intent,  Naphthali 
took  an  estate  tail  by  implication  m  both  moieties  of  the  realty,  and  an  absolute  in- 
terest in  the  personalty.  And.  fourthly,  that  the  trusts  on  which  the  question  arose 
were  not  executory  so  as  to  alter  the  construction  as  arising  on  an  executed  trust. 
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tioD^  in  the  real  and  personal  estate  of  the  testator.    In        1839. 
the  former  case  alone  the  FkuntifP  would  be  entitled. 

The  testator,  by  his  will,  dated  the  2d  oi  April  1756^ 
(after  bequeathing  several  annuities  and  certain  legacies, 
and  specifying  yarious  personal  property  to  which  he 
was  entitled,  and  reciting  that  he  was  possessed  of  divers 
messuages  and  hereditaments  and  premises  at  Isles^ 
"aorthj  as  well  freehold  and  copyhold,  and  at  Richmond 
and  Topsfiddj  and  also  divers  other  leasehold  mes- 
suages, lands,  and  tenements,)  devised  and  bequeathed 
all  his  real  and  personal  estate  to  trustees,  their  heirs, 
executors,  and  administrators,  upon  trust  to  sell  his  rea 
estate  at  Memorih  and  Bichmondy  and  his  personal 
estate,  and  invest  the  produce  in  government  securities; 
and  out  of  the  yearly  income  thereof  and  out  of  the 
rents  and  profits  of  his  estate  at  Tapsfield,  and  of  his 
leasehold  estates,  and  all  other  his  real  and  personal 
estate,  to  pay  the  annuities  and  I^acies ;  and  after  pay- 
Aent  thereof,  he  directed  the  trustees  to  pay  the  surplus 
yearly  income  of  his  estate,  both  real  and  personal,  in 
Banner  following :  that  is  to  say,  one  moiety  thereof  to 
his  daughter  Judith  Lexy^  during  her  life,  or  so  long  as 
she  continued   the  widow  of  her  late  husband ;    and 
the  other  moie^  to  his  daughter  Bachiiel  AcMphus^ 
during  her  life,  for  her  separate  use.     The  testator 
then  proceeded  in  the  following  terms:— ^^  And  upon 
ibrther  trust,  that  if  die  said  Rachael  Adolphus  shall 
survive  the  said  Judith  Lety^  or  if  the  said  Judith 
Lecy  shall  at  any  time  hereafter  intermarry  with  any 
other  husband,  that  from  the  time  of  such  death  or 
ttiarriage^  the  moiety  of  the  surplus  of  the  income  of 
my  real  and  personal  estates  made  payable  as  afore- 
said to  the  said  Judith  Levy  shall  be  paid  by  halR- 
yearly  payments  to  the  said  Rachael  Adolphus^  for  the 
term  of  her  natural  life,  for  her  own  sole  and  separate 
as%  in  the  same  manner  as  the  other  moeity  is  hereby 

^4  directed 
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18S9.  directed  to  be  paid  to  her  as  aforesaid;  and  upon  further 
trust,  that  if  the  said  Bachael  Adolphus  shall  die  with- 
out having  any  issue  of  her  body,  and  the  said  Judith 
Levy  shall  her  survive,  that  then  and  in  such  case  the 
moiety  of  the  surplus  of  the  income  of  my  said  real  and 
personal  estate,  payable  to  the  said  Bachael  Adolphus  as 
aforesaid,  shall  by  half-yearly  payments  be  paid  to  the 
said  Judith  Levy^  for  and  during  the  term  of  her  natural 
life,  if  she  so  long  continues  the  widow  of  the  said  Elias 
Levy.  And  upon  further  trust,  that  if  the  said  Bachael 
Adolphus  shall  at  her  death  have  any  issue  of  her  body 
lawfully  begotten,  that  then  and  in  such  case  the  moiety 
of  the  surplus  of  the  income  of  my  said  real  and  personal 
estate  payable  to  the  said  Bachael  Adolphus  as  aforesaid 
shall  from  thenceforth  by  half-yearly  payments  be  paid 
to  all  the  children  of  the  said  Bachael  Adolphus,  during 
their  respective  lives,  in  equal  proportions,  share  and 
share  alike ;  and  in  case  of  the  death  of  any  of  them, 
the  part  and  share  of  such  child  so  dying  shall  be 
equally  paid  to  and  amongst  the  survivors  and  survivor 
of  them.  And  on  further  trust,  that  from  and  after  the 
death  or  marriage  of  the  said  Judith  Levy,  the  income 
of  my  said  real  and  personal  estates  devised  to  her  as 
aforesaid  shall  be  paid  by  half-yearly  payments  to  and 
amongst  all  and  every  of  the  children  of  the  said  Bachael 
Adolphus,  in  the  same  manner  and  with  the  like  benefit 
of  survivorship  as  the  surplus  of  the  income  of  my  said 
real  and  personal  estate  payable  to  the  said  Bachael 
Adolphus  as  aforesaid  is  hereby  directed  to  be  paid. 
And  on  further  trust,  that  in  case  my  daughter  Bachael 
Adolphus  shall  have  any  issue  of  her  body  lawfully  be- 
gotten, that  my  said  trustees  do  and  shall  lay  out  and 
expend  so  much  money  as  they  shall  think  necessary  for 
the  boarding,  maintenance,  and  education  of  such  chil- 
dren out  of  the  yearly  income  and  produce  of  my  said 
real  and  personal  estates  devised  to  them  as  aforesaid^ 
until  such  time  as  they  shall  respectively  attain  their 

respective 


CASES  IN  CHANCERY. 


IBS 


respective'ages  of  twenty-five'  years ;  and  that  they  my 
said  trustees  and  executors  shall  respectively  lay  out  the 
surplus  of  such  yearly  income  and  produce  in  govern- 
ment securities  for  the  use  of  such  children  respectively^ 
to  be  paid  to  each  of  them,  as  he,  she,  or  they  shall 
respectively  attain  their  age  or  ages  of  twenty-^ve  yearSf 
share  and  share  alike,  with  benefit  of  survivorship  to 
each  other.  And  upon  further  trust,  from  and  after  the 
decease  of  both  my  said  daughters,  and  of  the  issue  of 
die  said  Rackael  Adolphus  (or  on  the  marriage  of  my 
daughter  Judith  Levy  as  aforesaid,  she  surviving  the 
said  Rachael  Adolphus  and  her  issue),  that  the  trustees 
and  executors,  &c.,  do  pay  the  yearly  income,  &c.  of  all 
my  said  estates,  &c,  among  so  many  of  my  said  three 
sbters,  Margolus  SimonSj  Judith  Hart^  and  Jacobed  Hearty 
as  shall  be  then  living,  and  to  the  survivors  and  survivor 
of  them,  share  and  share  alike,  for  and  during  their  re- 
spective natural  lives,  and  the  life  of  the  longer  liver  of 
them,  for  their  separate  use." 


1839. 


*^  And  upon  further  trust,  from  and  after  the  decease  of 
my  said  daughters,  and  of  the  issue  of  my  daughter  i&icAo^/ 
AdalphuSf  and  of  the  decease  of  my  said  three  sisters,  that 
my  said  trustees  and  executors  shall  pay  the  yearly  income 
and  produce  of  my  said  real  and  personal  estates  unto 
Moses  Hart  and  Naphthali  Hart,  the  sons  of  my  brother- 
in-law  Solomon  Hart^hv  and  during  the  term  of  their  re- 
spective natural  lives,  share  and  share  alike;  and  in  case 
either  of  them,  the  said  Moses  Hart  and  Naphthali  Hart^ 
shall,  after  the  deaths  of  the  said  Judith  Levy  and  Rachael 
Adolphus,  and  of  the  children  of  the  said  Rachael  Adol* 
phus  (if  any  she  shall  have),  and  of  the  decease  of  my 
said  three  sisters,  depart  this  life  without  leaving  issue 
male  of  his  body  lawfully  begotten,  then  in  trust  to  pay 
the  whole  yearly  income  and  produce  of  my  said  real 
and  personal  estate  unto  the  survivor  of  them,  for  and 

during  the  term  of  his  natural  life.'' 

«  And 
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1839.  ^  And  I  do  hoeby  fiirth^r  direct  and  appoint,  that  if 

the  said  Moses  Hart  shallj  after  the  deaths  rf  the  said 
Judith  Levy  and  Bachad  Adolphus,  and  the  children  of 
the  said  Bachael  Adolphus  (if  any  she  shall  have),  and 
of  the  decease  of  my  said  three  sisters,  depart  this  life 
before  the  said  Naphthali  Hartj  leaving  issue  nude  of  his 
body^  that  then  and  in  such  case  my  said  trustees,  or 
the  survivor  of  them,  and  the  heirs  of  such  survivmTf 
shall  convey  one  moiety  of  my  said  real  estate  at  Tops* 
fields  and  also  convey  one  moiety  of  all  such  other  parts 
of  my  freehold  and  copyhold  estates  as  shall  be  then 
remaining  unsold,  to  trustees  to  the  use  and  behoof  of 
the  first  and  every  other  son  and  sons  of  the  said  Moses 
Harty  severally  and  successively  in  tail  male;  and  in 
default  of  such  issue,  remainder  to  the  said  Naphthali 
Hartj  for  the  term  of  his  natural  life,  with  remainder  to 
his  first  and  other  sons,  severally  and  successively  in  tail 
male ;  and  in  default  of  such  issue,  to  my  right  heirs* 
And  in  case  of  such  death  in  manner  q/oresaid  of  the  said 
Moses  Hart  before  the  said  Naphthali  Hartj  and  of  the 
said  Moses  Hart  leaving  issue  malcj  I  do  hereby  direct 
and  appoint  that  my  said  trustees,  and  the  survivor,  &a, 
shall  and  do  lay  out  one  moiety  of  my  personal  estate 
and  effects,  and  of  such  money  as  shall  have  arisen  by 
sale  of  my  fireehold  and  copyhold  estates,  directed  as 
aforesaid  to  be  sold  (in  case  they  should  then  have  been 
sold),  in  the  purchase  of  lands  of  inheritance,  and  con- 
vey the  same  to  trustees  to  the  like  uses  as  I  have  herein- 
before directed,  one  moiety  of  my  said  real  estate  at 
Topsfield  to  be  conveyed  and  settled  on  the  issue  of 
the  said  Moses  Hart,  on  the  contingency  aforesaid." 

**  And  I  do  hereby  further  direct  and  appoint,  that 
if  the  said  Naphthali  Hart  shdU^  after  the  deaths  of  the 
said  Judith  Levy  and  Bachael  Adolphus^  and  the  children 
of  the  said  Bachael  Adolphus  (if  any  she  shall  have), 

and 
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and  of  the  decease  of  my  said  three  sistersi  depart  this       1889. 

l^e  be/bre  the  said  Moses  Hart,  leaving  issue  nude  of 

his  hodjf  lawfully  begotten,  that  then  and  in  such  case^ 

my  said  trustees,  or  the  survivor,  &c*,  shall  eowoey  one 

moiety  of  my  real  estate  at  Topffield^  and  also  convey 

one  moiety  of  all  such  other  parts  of  my  freehold  and 

copyhold  estates  as  shaU  be  then  remaming  unsold,  to 

trustee^  to  the  use  and  behoof  of  the  first  and  every 

other  son  and  sons  of  the  said  Naphihali  Hart,  severally 

and  successively  in  tail  male ;  and  in  default  of  such 

issne^  remainder  to  the  said  Moses  Hart,  for  the  term  of 

his  natural  life,  with  remainder  to  his  first  and  other 

sons  severally  and  successively  in  tail  male ;  and  in  de- 

fiuilt  of  such  issue^  to  my  right  heirs.    And  in  case  of 

such  death,  in  manner  aforesaid,  of  the  said  Naphthali 

Hart  before  the  said  Moses  Hart,  and  his,  the  said 

Naphthali  nart\  leaving  issue  male,  I  do  hereby  direct 

and  appoint  that  my  said  trustees,  and  the  survivor,  &c, 

shall  and  do  lay  out  one  moiety  of  my  personal  estate 

and  effects,  and  of  such  money  as  shall  have  arisen  by 

sale  of  my  freehold  and  copyhold  estates,  directed  as 

aforesaid  to  be  sold  (in  case  they  should  have  been  then 

sold),  in  the  purchase  of  lands  of  inheritance,  and  con^ 

vey  the  same  to  trustees  to  the  like  uses  as  I  have 

hereinbefore  directed,  one  moiety  of  my  said  real  estate 

at  Topsfield  to  be  conveyed  and  settled  on  the  issue  of 

the  said  Naphthali  Hart,  on  the  contingency  aforesaid." 

*^  And  in  case  the  said  Moses  Hart  and  Naphthali 
Hart  shall  both  die  without  leaving  any  issue  mate,  or 
such  issue  male  shall  die  without  leaving  any  issue  male, 
that  then  and  in  such  case  my  said  trustees  and  ex- 
ecutors, or  the  survivor,  &c.,  shall  convey  my  said  real 
estate  at  Topsjteld,  and  all  other  my  freehold  and  copy- 
hold estates  which  shall  then  remain  unsold,  unto  such 
person  or  persons  as  shall,  at  the  death  of  the  survivor 
^  them^  the  said  Moses  Hart  and  Naphthali  Hart,  be 

tny 
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mi/  right  heir  or  right  heirs;  and  shall  in  that  case 
transfer^  pay,  and  dispose  of  all  my  personal  estate  to 
and  amongst  such  persons,  and  in  such  shares  and 
proportions  as  they  would,  by  virtue  of  the  Statute  of 
Distribution  of  Intestates'  Estates,  be  respectively  en- 
titled unto  in  case  I  had  died  intestate." 

It  will  be  seen  that  the  will  made  no  provision  for  the 
events  which  afterwards  happened,  namely,  of  Moses 
dying  ivithout  issue  before  the  deaths  of  the  previous 
tenants  for  life^ 

The  testator  died  in  1756. 

All  the  devisees  named  in  the  testator's  will  survived 
him.  The  events  which  subsequently  happened  were 
these : 

Tlie  testator's  daughter  Rachael,  and  his  sisters  Mar^ 
golus^  Judithy  and  Jacobedj  and  Moses  Hartj  all  died 
without  issue,  in  the  lifetime  of  Judith  Levy  and  of 
Naphthali  Hart, 

In  1803  Judith  Levy  died. 

In  1828  Naphthali  Hart  died  a  bachelor. 

Judith  Lexy  remained  in  possession  of  the  property 
until  her  death.  Naphthali  Hart  then  entered  into  pos- 
session, and  assuming  to  be  tenant  in  tail  in  possession, 
he  suffered  recoveries  of  the  freehold  and  copyhold 
property,  and  in  1821  conveyed  all  the  freehold  and 
copyhold  and  personal  estate  to  a  purchaser  for  valu- 
able consideration. 

The  co-heirs  at  law  and  next  of  kin  of  the  testator 
were  the  Plaintiff",  Jacob  Henry  Franks^  and  the  Defend- 
ants, Priscilla  Franks  and  Dame  Isabella  Bell  Cooper. 

Besides 
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Besides  some  leaseholds,  there  was  a  sum  of  1600/.        1839. 

East  India  Stock,  and  458Z.  consols,  forming  tlie  per-      ^^^^"^ 

sonal  estate  of  the  testator.  v, 

Peice. 

This  bill  was  filed  in  1829,  by  Jacob  Henry  Franks^ 
against  Price  PrisciUa  Franks^  and  Sir  William  H. 
Cooper  and  Lady  Cooper^  and  the  personal  represent- 
ative of  the  testator  and  the  heir  at  law  of  the  surviving 
trustee  of  the  real  estate,  and  against  parties  claiming 
beneficially  under  the  purchaser  and  their  trustee,  pray- 
ing that  the  rights  of  all  parties  in  the  testator's  real 
and  personal  estates  might  be  declared,  for  consequential 
accounts  and  inquiries,  and  that  the  Plaintiff  might  be 
let  into  possession  of  his  share  of  the  real  estates. 

The  preliminary  inquiries  having  been  made  before 
the  Master,  the  cause  came  on  to  be  heard  for  further 
directions  in  March  18S7,  when  a  case  was  directed  for 
the  opinion  of  the  Judges  of  the  Court  of  Common  Pleas 
on  the  following  points :  — 

1.  Whether  Naphthali  Hart  took  any  and  what 
estate,  under  the  will  of  Moses  Hart,  in  the  real  estate 
of  the  testator  at  Topsfield. 

2.  Whether  Jacob  Henry  Franks,  Priscilla  Franks, 
and  Dame  Isabella  Bell  Cooper,  the  heirs  at  law  of  the 
testator  living  at  the  death  of  Naphthali  Hart,  took  any 
and  what  estate  under  the  will  in  the  real  estate  at  TopS" 
field;  and, 

8.  Whether  Judith  Levy,  Rachael  Adolphus,  H  Isaac 
Franks,  Philah  Franks,  and  Priscilla  Franks,  the  heirs 
at  law  of  the  testator  living  at  the  time  of  his  death, 
took  any  and  what  estate  under  his  will  in  the  real 
estate  at  Topsfield. 

The 
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1839*  The  ca^  was  argued  in  Michaelmas  term  18S8  (a), 

^^^^"'^    and  the  following  certificate  was  returned :  — 

Peice.  "  We  are  of  opinion,  that  upon  the  death  of  Moses 

Hart  without  issue,  Naphthali  Hart  became  and  was 
seised,  under  and  by  virtue  of  the  testator's  will,  of  a 
vested  estate  in  tail  male  in  remainder  expectant  on  the 
determination  of  the  estates  limited  to  Judith  Lemf^ 
Eachael  Adolphus  and  her  children,  and  the  testator^s 
three  sisters,  in  all  the  messuages,  lands,  and  heredity* 
ments  at  Top^ld.  It  having  been  intimated  to  us  by 
the  counsel  on  both  sides,  that,  in  the  event  of  our 
opinion  on  the  first  question  being  such  as  is  above 
stated,  they  do  not  desire  to  have  our  opinion  on  the 
matters  referred  to  in  the  second  and  third  questions^ 
we  forbear  to  say  any  thing  in  answer  to  them." 

The  cause  now  came  on  for  further  directions  upon 
the  certificate  of  the  Court  of  Common  Pleas. 

Mr.  Pemberton,  Mr.  Parker,  and  Mr.  Lee,  for  the 

Plaintiff. 

• 

The  will  contains  no  express  gift  in  tail  to  Moses  and 
Naphthali  ;  and  it  is  only  by  implication  that  they  can 
be  held  to  take  such  an  estate.  It  is  said  on  the  other 
side,  that  the  ultimate  gift  over  being  on  a  general 
failure  of  the  issue  male  of  Moses  and  Naphthali,  shews 
an  intention,  that  all  such  issue  shall  be  provided  for; 
but  the  testator  not  having,  by  the  previous  gifts,  pro- 
vided for  all  such  issue,  it  is  necessary,  in  order  to 
effectuate  the  general  intention  of  the  testator,  to  imply 
an  estate  tail  in  the  parents,  through  whom  the  whole  line 
of  such  issue  may  inherit.  It  has,  however,  been  clearly 
established,  that  there  can  be  no  such  estate  by  Im- 

plication^ 

(a)  5 Bing,  N.  C.d7.;  and  6  Scott^llO. 
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plication,  if  the  preceding  gifts  exhaust  the  whole  issa^        18S9. 
on  failure  of  which  the  gift  over  is  to  take  effect. 

It  is  said  then  by  the  Defendants,  that  in  this  case 
there  are  not  previous  limitations  to  the  issue  male  of 
Moses  and  Naphthali  in  every  event ;  and  for  this  reason, 
because  the  gifts  to  them  are  contingent  on  their  parents 
surviving  the  several  tenants  for  life ;  the  answer,  how- 
ever, is  this : 

Firsiy  that  if  the  words  sound  in  contingency,  then 
such  contingency  runs  through  the  whole  will,  subse- 
quent to  the  life  estates  to  Moses  and  Naphthali^  and 
consequently  none  of  the  subsequent  devises  took  effect 
at  all;  by  importing  contingency,  every  devise  sub- 
sequent to  those  to  Moses  and  Naphthali  has  failed,  and 
the  Plaintiff  and  the  other  co-heirs  will  then  become 
entitled. 

Secondly^  if  the  words  be  not  read  in  a  contingent 
sense,  but  as  importing  the  period  at  which,  consistent 
with  the  previous  gifts,  the  estate  is  to  vest  in  possession 
or  enjoyment,  then  it  will  be  found  that  there  is  a  pre- 
vious limitation  to  all  the  issue  of  Moses  and  Naphthali^ 
in  respect  of  both  the  moieties  of  the  estate,  and  no 
necessity  will  then  exist  for  implying  an  estate  tail  in 
their  parents. 

Thirdly^  if  any  doubt  exists  whether  the  prior  limit- 
ations would,  by  express  devise,  exhaust  all  the  issue 
male  as  to  both  moieties ;  yet  it  is  clear,  that  as  to  one 
moiety,  it  does  exhaust  all  such  issue  male,  and  there- 
fore, as  to  that  moiety,  it  is  impossible  to  imply  an  estate 
tail  in  Naphthali.  =. 

Fourthly,  if  the  Court  is  compelled  to  imply  an  estate 
tail  at  all,  it  must  be  implied  in  &vour  of  the  issue  of 

Moses 


192  CASES  IN  CHANCERY. 

1839.        Moses  and  Naphthali^  and  not  in  favour  of  Moses  and 
Naphthali  themselves. 

Fifthly^  if  this  Court  should  concur  in  the  certificate 
of  the  Court  of  Common  Pleas  on  the  case  stated  to 
them,  in  which  the  words  of  the  will  have  been  varied, 
so  as  to  make  the  devises  legal  devises,  yet  that  in  this 
Court  a  different  conclusion  must  prevail  on  the  words 
of  the  will  themselves,  on  the  ground  of  their  creating 
an  executory  trust ;  and, 

Sixthly^  That  the  gifts  to  the  children  of  Bachael 
Adolphus  at  twenty-five,  and  those  subsequent  thereto, 
are  too  remote ;  and  that  the  heir  becomes  consequently 
entitled. 

If  the  words  be  read  as  importing  contingency,  how 
did  Naphthali  take  an  estate  for  life  in  the  whole  ?  The 
words  are,  if  either  Moses  or  Naphthali  shall,  after  the 
deaths  oijiidith^  &c.,  die  without  leaving  issue  male,  then 
to  pay  the  whole  income  to  the  survivor  for  life;  and  this 
event  never  took  place  as  to  the  moiety  of  Moses.  But  it 
is  absurd  to  suppose  that  the  gift  of  the  whole  to  Naph^ 
thali  was  to  be  dependent  not  only  on  the  event  of  Moses 
dying  without  issue  male,  but  also  on  the  contingency 
of  Moses  surviving  the  previous  tenants  for  life.  If  you 
read  the  words  as  contingent,  the  event  never  took 
place,  and  Naphthali  never  became  entitled  for  life  to 
the  moiety  of  Moses;  but  if  you  construe  them  as 
providing  for  the  period  at  which  the  limitations  were 
to  take  effect,  without  prejudicing  the  estates  previously 
limited,  then  every  thing  will  be  consistent.  The  next 
clause  must  be  construed  in  a  similar  way.  It  is,  that  if 
Moses  shall,  after  the  deaths  of  Judith^  &c.,  depart  this 
life  leaving  issue,  then  there  is  to  be  a  conveyance 
to  the  first  and  other  sons  of  Moses  in  tail,  with  re- 
mainder 
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mainder  to  Naphthali  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail.  Here  again  it  would  be 
absurd  to  consider  the  gifts  over  to  Naphthali  and  his 
issue,  depended  either  on  the  contingency  of  Moses  8ur« 
viving  Judiihj  &c.,  or  of  his  leaving  issue  male;  the 
object  was  to  give  it  over  to  them  after  first  providing 
for  those  persons  to'whom  previous  gifts  had  been  limited, 
and  it  will  be  found  from  the  authorities  subsequently 
referred  to,  that  in  construing  these  limitations  there  is 
no  contingency  whatever,  and  ttiat  all  the  male  issue 
have  been  provided  for. 


1839. 


Again :  the  words  *^  depart  this  life  before  NaphthalV* 
must  be  read  as  words  of  limitation,  and  not  of  con- 
tmgency,  for  nothing  would  be  more  absurd,  than  to 
make  the  estate  of  the  first  and  other  sons  of  Moses 
depend  on  the  uncle  being  alive  or  dead  at  the  time  of 
the  death  of  their  father.  The  reason  of  the  introduc- 
tion of  these  words  was  this,  that  there  was  a  subse* 
quent  gift  to  Nctphthali  for  life,  which  could  only  take 
effect  in  the  event  of  his  surviving  Moses. 

In  a  legal  devise,  but  more  especially  in  an  execu- 
tory trust,  it  is  sufficient  to  find  the  order  on  which  the 
devisees  are  to  take:  it  is  quite  immaterial  how  the 
devises  themselves  are  mixed  or  misplaced  in  the  will ; 
and,  bearing  this  in  mind,  it  will  be  found  that  this 
will  contains  a  provision  for  the  issue  of  Moses^  with 
remainder  to  Naphthali  and  his  issue,  in  every  event 
which  can  possibly  happen. 

The  settlement  of  the  moiety  of  Moses  was  not  to 
depend  on  his  surviving  his  brother,  or  on  his  leaving 
issue  male,  but  was  to  take  place  at  all  events,  and  then 
there  would  be  limitations  of  his  moiety  to  his  first  and 

Vol.  III.  O  other 
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1889.       other  sons  in  tail,  with  remainder  to  Napht&ali  (or  ii 
with  remainder  to  his  first  and  other  sons  in  tail. 

With  respect  abo  to  Naphthalfs  moiety  the  same 
arguments  apply :  it  is  merely  reading  the  words  red^ 
dendo  singula  singulis. 

In  Murray  v.  Jones  (a)  Lady  Bath  gave  certain  pro* 
perty  *^  in  case  she  should  have  but  one  child  living  at 
the  time  of  her  decease,"  to  Mrs.  Markham.  She  never 
had  any  child  at  all,  and  it  was  argued,  therefore,  that 
the  gift  could  not  take  effect,  because  the  specified  event 
had  not  happened;  but  the  ^answer  of  Sir  William 
Grant  was  this;  The  condition  has  been  more  than 
performed ;  she  did  not  mean  that  there  should  be  one 
child  in  order  that  Mrs.  Markham  should  take,  but  that 
there  should  not  be  more  than  one  child.  So  here,  it  is 
not  necessary  that  there  should  be  children  of  Moses  to 
entitle  Naphthali  and  his  children  to  take :  but  it  is  suf- 
ficient, if  there  are  no  children  of  Moses  to  take,  to  the 
exclusion  of  Naphthali  and  his  children.  Similarly  in 
Alton  V.  Brooks  (6),  there  was  a  gift  over  to  B,  in  case 
A.  should  have  children  living  at  her  decease,  who 
should  all  die  under  twenty-one,  and  it  was  held,  that 
the  gift  over  took  effect,  though  A.  never  had  a  child. 

The  principle  is  thus  stated  in  2  Jarman^s  Pcno.  Devise^ 
217,  ^^  where  an  estate  in  remainder  is  limited  in  terms 
of  contingency,  on  the  happening  of  certain  events,  and 
the  events  described  are  precisely  those  on  which,  the 
preceding  estates  having  determined,  it  will  fall  into  pos- 
session, it  is  construed  to  be,  not  a  contingent  gift  con- 
ditioned to  take  effect  on  these  events,  but  as  a  devise 

immediately 

(a)  2  Vet.  <J-  B.  515.  {b)  7  Sim.  204. 
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immediatdy  Vested,  tbe  possession  of  which  is  necessarily        1889. 
dependent  on  the  events  in  question." 

This  proposition  is  fully  borne  out  by  a  long  series  of 
CBse^  as  Webb  v.  Hearing  {a)^  Anon.{b\  PearsaU  v. 
SimpsoB  (r),  Massey  v.  Hudson  (<2),  Napper  v.  Sanders  (e), 
stated  in  Leihietdlier  ▼.  TViny.  (g) 

'  It  does  not,  however,  follow  that  where  all  the  issue 
will  not  take  under  the  preceding  limitations  an  estate 
tail  is  to  be  implied  upon  a  gift  over,  in  default  of  issue ; 
because  such  issue,  may  be  construed,  that  issue  to  whom 
limitations  have  been  previously  made;  Blackbom  v. 
Bdgley{k)^  Morse  v.  Lord  Ormonde  (f ),  EUicombe  v.  Gom* 
pertz.  (*) 

On  the  fourth  point :  even  if  the  gifl  to  the  issue  of 
Naphthati  be  held  to  depend  on  NapJUhali  surviving 
Moses^  or  Moses  Naphthalu  it  is  clear,  that  as  to  one 
moieQr  of  the  estate,  there  is  no  contmgeocy ;  for  either 
Napkihali  must  survive  Moses,  or  Moses  NaptUhalu 
One  of  these  events  must  necessarily  take  place ;  and 
in  either  case,  there  is  a  limitation  to  the  issue  of 
Vaphthalu  As  to  a  moiety,  therefore,  there  is  no  neces- 
sity whatever  for  implying  an  estate  tail  in  the  parent. 

As  to  the  fifth  point.  Assuming  that  an  estate  tail 
most  be  implied,  it  is  to  be  implied  not  in  favour  of 
the  parents,  so  as  to  enable  them  by  a  recovery  to  defeat 
all  the  subsequent  gifts,  but  in  favour  of  the  children 
of  Moses  and  NaphthaU.    The  ultimate  gift  over  being 

in 

(a)  Cro.  Jac.  415.  {g)  3  Atk.  78 1 . 

\b)  2  Ventr.563.  ^h^  1  P.  lVms.600. 

(c)  lSVei.29.  (0  5  Mad.  99.;  1  Run, 582. 

id)  2  Mqr.  150.  (k)  3  Myl,  ^  Cr.  1«7. 

{c)  HiUton^ns. 

O  2 


196  CASES  IN  CHANCERY. 

1839.  in  case  Moses  and  Naphihdli  shall  die  without  leaving 
issue  male,  or  such  issue  male  {meaning  ^rst  and  other 
sons)f  shall  die  without  leaving  any  issue  male;  Doe 
dem.  Barnard  v.  Reason  (a)y  Southby  v.  Stonehouse  (6), 
Lewis  V.  Waters  (c),  Smith  v.  Horlock.  {d)  There  is  this 
di£Bculty  also  in  implying  estates  tail  in  the  two  parents, 
if  there  were  but  one  that  would  be  easily  effected,  but  it 
is  far  different  where  there  are  two  or  more*  How  are 
they  to  take  ?  Are  they  to  take  as  tenants  in  common  in 
tail,  or  joint  tenants,  or  in  succession,  or  with  cross  re- 
mainders ?  The  difficulty  had  great  weight  with  C.  J. 
Vaughan  in  Gardner  v.  Sheldon,  (e) 

Lastly,  this  is  an  executory  trust  to  be  carried  into 
effiect  by  a  conveyance  from  the  trustees ;  in  such  case 
the  Court  will  mould  the  most  inflexible  expressions,  as 
**  heir,''  **  heirs  of  the  body,"  &c.,  so  as  to  effectuate 
the  full  intention  of  the  testator;  and  will  take  care, 
by  giving  an  estate  for  life  only  to  the  parents,  to  pre- 
serve the  property  for  their  issue.  Papillon  v.  Voice  (g), 
Leonard  v.  Earl  of  Sussex  (A),  Jervoise  v.  Duke  qf 
Northumberland  {%)  • 

Mr.  Tinney  and  Mr.  Stuart^  for  Defendants  in  the 
same  interest  with  the  Plaintiff! 

Mr.  lUndersUy^  Mr.  Bethell,  Mr.  Berry^  and  Mr. 
Hedge^  for  the  other  Defendants  contrh. 

Naphthali  took  by  implication  an  estate  tail  in  the 
whole  real  estate,  and  he  destroyed  the  remainders  by 
suff*ering  the  recoveries;  he  took  also  an  absolute  interest 

in 

(a)  3  IFUs. S44.  {e)  Vaughan^259. 

{k)  «  Vet.  MD.  610.  (g)  2  P,  Wwu.AlO. 

(c)  6  Eatl^  556.  (A)  2  Vem.  527. 

ii)  7  TmmL  129.  (i)  1  Jmc.  ^  W.  559.       . 
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in  the  personalty.  First,  from  the  frame  of  the  record,  18S9. 
it  is  incompetent  for  the  Plaintiff  now  to  insbt  that  all 
the  limitations  after  the  several  life  estates  to  the  daugh- 
ters, sisters,  and  the  children,  are  contingent;  for  by  the 
bQl  they  are  treated  as  vested,  and  the  Plaintiff  thereby 
claims  one  ialfas  one  of  the  coheirs  at  the  time  of  the 
failure  of  the  prior  limitations,  and  not  one  fourth,  which 
he  would  have  been  entitled  to  as  representing  one  of 
the  coheirs  at  the  testator's  death,  or  if  claiming  upon 
failure  of  the  prior  limitations,  and  not  under  the  wilL 
The  Plaintiff  has  done  so,  for  this  obvious  reason,  viz., 
because  the  adverse  possession  of  Naphthali  for  twenty- 
five  years,  would,  as  to  one  moiety,  have  been  a  com- 
plete answer  to  any  claim  he  might  make,  otherwise  than 
under  the  ultimate  limitation  in  the  will. 

On  the  second  point  The  general  rule  seems  free 
from  all  doubt:  that  as  the  ultimate  gift  over  is  in  default 
of  issue  male  of  Moses  and  Naphthcdi^  they  will  take  an 
estate  tail  if  it  can  be  shewn  that  such  issue  male  are 
not  provided  for  by  the  previous  limitations ;  Ijangley  v. 
Baldwin  (a),  Attomey^General  v.  Sutton  (&),  AUanson  v. 
Qitheraw{c\  Stanley  v.  Lennard(d\  Parr  v.  Sann^ 
dells,  {e)  We  contend  that  such  is  the  case,  and  that 
the  previous  limitations  to  the  issue  male  being  limited 
to  them  in  certain  contingent  events  only,  which  may 
not  occur,  it  is  necessary  to  give  by  implication  an 
estate  tail  to  their  parents.  There  are  three  events  con- 
templated by  the  testator,  in  which  a  totally  distinct' 
disposition  is  made  by  him  of  his  property,  and  however 
absurd  they  may  seem,  yet  if  clearly  expressed,  they 
must  determine  the  rights  of  the  parties. 

First, 

(a)  1  Eq,  Ca.  Ahr.  185.  {d)  1  Eden^  87.;  and  Ambler, 

lb)  5  Bro.  P.  a  75.  355. 

»(c)  1  Vet,  sen.  S4.  (e)  4  R^u»^63. 
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18S9.  First,  if  Moses  or  Naphihali  should  die  without  isspfe 

male,  then  to  pay  the  whole  rents  to  the  survivor  of 
them,  but  in  that  case  there  is  no  limitation  to  the  issuer 
if  any,  of  the  survivor. 

I 

Secondly,  if  Moses  should  die  before  Naphihalif  lexmng 
issue  male^  then  and  then  only  a  conveyance  is  to  be 
made  to  the  sons  of  Moses  in  tail,  with  remainder  t/b 
Naphthali  for  life,  with  remainder  to  hb  first  and  other 
sons  in  tail,  with  remainder  both  as  to  the  real  and  per- 
sonal estate  to  the  testator's  right  heirs^  and  similarly  in 
the  other  alternative,  if  Naphthali  should  die  hrfont 
Moses f  leaving  issue  male* 


Thirdly,  in  case  both  Moses  and  Napftthali  should  di 
without  issue  male,  then  there  is  to  be  a  conveyance  not 
to  the  testator's  right  heirs  as  before  directed,  bat  a  con- 
veyance of  the  realty  to  such  person  as  at  the  death  qfthe 
survivor  of  Moses  and  Naphthali^  should  be  the  testatof's 
.  right  heir,  and  the  personalty  to  his  next  of  kin.  So  that^ 
in  these  particular  events,  the  ultimate  limitation  is  alto* 
gether  difierent.  It  is,  therefore,  clear  that  the  property 
was  not,  in  every  event,  to  go  according  to  the  scheme 
proposed  by  the  Plaintiffs,  and  that  in  the  several  contin- 
gent events  before  stated,  the  destination  of  the  property 
was  to  be  different.  We  contend,  therefore,  that  the  ex- 
pressions **  if  Moses  shall  die  be/ore  Naphthali^  leaving 
issue  male"  are  to  be  construed  as  contingent,  and  that 
the  case  does  not  come  within  the  class  of  authorities 
cited  on  the  other  side,  commencing  with  Borasto9fs 
Case,  (a)  The  principle  is  this  :  where  a  remainder  is 
limited  in  words  which  seem  to  Import  a  contingency,  but 
on  events  precisely  those  on  which  the  preceding  estates 
will  determine,  then  such  words  do  not  amount  to  a 

conditiop 

(a)  3  Rep.  19. 
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oondition  precedent,  but  only  denote  the  time  when  the  1S89. 
pemainder  is  to  vest  in  possession.  The  words  are  con-* 
sidered  mere  surplusage,  as  they  do  nothing  more  than 
would  be  implied  without  them;  as  to  ^  for  life,  with 
remainder  to  B.  in  tail,  if  he  survive  A^  BJs  estate 
would  not  be  contingent  on  his  surviving  A. ;  but  the 
case  is  far  different  where  the  contingency  stated  does 
not  correspond  with  the  determination  of  the  previous 
estates,  as  to  ^  for  life,  with  remainder  to  £.  in  tail,  if 
he  survive  A.  and  C.  This  case  then  comes  within  the 
third  class  stated  in  Jarmaris  Paw.  Deo.  (a),  who  very  ac- 
curately states  the  effect  of  the  several  cases  which  have 
been  cited  on  behalf  of  the  Plaintiff:  he  says,  *<  The  se- 
veral preceding  classes  of  cases  clearly  demonstrate  that 
the  courts  will  not  construe  a  remainder  to  be  contin- 
gent merely  from  the  inaccurate  and  inartificial  use  of 
expressions  importing  contingency,  if  the  substance  and 
effect  of  the  limitations  afford  ground  for  concluding 
that  they  were  not  used  with  a  view  to  suspend  the 
vesting.  They  may  be  considered,  however,  as  excep- 
tions to  the  general  rule;  and  agreeably  to  the  maxim 
excepiio  probat  regulamj  they  confirm  rather  than  oppose 
the  doctrine,  that  devises  limited  in  clear  and  express 
terms  of  contingency  do  not  take  effect,  unless  the  events 
Qpon  which  they  are  made  dependent  happen,  which  cases 
we  now  proceed  to  consider."  The  author  then  proceeds 
to  another  class  of  cases,  and  to  which  the  present  be- 
longs, in  which  estates  limited  in  clear  terms  of  contin- 
gency have  been  so  construed,  notwithstanding  the  absurd 
consequences.  He  says  of  this  class :  **  The  first  ob- 
servation suggested  by  this  class  of  cases  is,  that  an 
estate  will  be  construed  to  be  contingent,  if  clearly  so 
expressed,  however  absurd  and  inconvenient  such  a 

(fl)  a  Vol.  224. 
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constraction  may  be,  and  however  inconsbtent  with* 
what  it  may  be  canfectured  was  the  testator's  actual  in- 
teDtion/'  This  statement  is  fully  borne  out  by  the 
cases  cited ;  thus  in  Denn  iem.  RadcU/ffi  v.  Bagshavo  (a) 
was  a  devise  to  M.  for  life,  and  after  her  decease  to  the 
first  son  of  her  bodyi  if  living  at  the  time  of  her  deaths 
and  it  was  held  that  the  estate  of  the  son  who  died 
before  the  mother  never  arose;  Holmes  y.  Cradoek{b)f 
Shuldhan  v.  Smith,  (c) 


The  words  **  if  Moses  shall  die  leaving  issue  male  ** 
must,  therefore,  necessarily  be  construed  as  contingent. 
The  consequence  is,  that  Moses  having  died  with- 
out  leaving  issue  male,  the  contingency  never  took 
effect ;  and  in  that  event,  therefore,  there  was  no  limit* 
ation  of  bis  share  to  the  children  of  Naphthali.  As  to 
Naphthidi's  share,  he  did  not  die  in  the  lifetime  of 
MoseSf  and  therefore  as  to  his  share  the  limitation  to  his 
children  failed.  In  the  events,  therefore,  which  hap* 
pened,  no  child  of  Naphthali^  if  he  had  happened  to 
have  had  one,  could  have  taken  under  the  limitations* 
Further  than  this,  if  either  Moses  or  Naphihali  had  left 
children,  it  is  plain  they  could  only  take  one  moie^, 
and  that  only  in  the  event  of  their  father  surviving  their 
uncle;  and  if  both  left  issue  male,  the  issue  male  of  the 
survivor  would  take  nothing  in  their  parent's  moiety. 
Thus,  then,  it  appears,  that  in  many  events,  the  chii* 
dren  of  Moses  and  Naphthali  would  have  been  totally  un- 
provided for  under  the  will  as  to  the  whole  or  a  moiety 
of  the  property.  This  case  then  becomes  the  ordinary 
one  of  implying  an  estate  tail  in  the  parents,  in  order  to 
effectuate  the  general  intention  of  the  testator,  and  to 
let  in  the  whole  issue  male. 

Fourthly, 


(a)  6  Term  R.  512. 

(b)  3  Vet.  317, 


(c)  6  Dow.  22. 
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Fourthly^  the  implied  estate  tail  must  be  given  to  the 
parents,  and  not  to  the  children.  Stanley  v.  Lennard{a) 
is  in  point,  which  was  a  devise  to  A.  for  life,  with  re- 
mainder to  the  eldest  son  of  A*  and  the  issue  male  of 
such  eldest  son,  and  for  want  of  bsue  of  A.  to  B^  it 
was  argued  that  all  the  sons  of  A.  should  take  an  estate 
tail,  but  Lord  Northington  held  that  A,  took  an  estate  tail. 
Lewis  V.  Waters^  and  the  other  authorities  cited  on  this 
point,  were  not  cases  of  implication,  and  do  not  apply. 


Fifthly,  we  contend  that  this  is  not  a  case  of  execu- 
tory trust,  for  although  in  particular  events,  which  have 
not  happened,  the  testator  has  directed  a  conveyance  to 
be  made,  yet  on  all  the  clauses  on  which  any  con- 
troversy arises,  the  testator  has  executed  the  trust  him- 
self. The  gifts  to  his  daughters,  his  sisters,  and  to  Moses 
and  Naphthalif  consist  of  a  direction  to  pay,  and  are 
trusts  executed,  and  the  limitation  of  which  must  re- 
ceive the  same  construction  as  limitations  of  the  legal 
estate.  Even  if  they  were  executory,  the  Court  would 
not  change  the  estates  expressly  directed  to  be  given  to 
the  several  parties  2  Paw,  Devise  447.,  or  insert  estates 
to  parties  which  are  not  warranted  by  the  expressions  in 
the  will. 

If  any  error  has  arisen  in  the  statement  of  the  case  to 
the  Common  Pleas,  which  we  deny,  the  fault  rests  with 
the  Plaintiff^  who  prepared  it.  We  submit  that  the  cer- 
tificate of  the  Court  of  Common  Pleas  is  satisfactory, 
and  ought  to  be  confirmed. 

Mr.  Pemberton^  in  reply. 


The  Master  of  the  Rolls  postponed  giving  his  judg« 
ment. 


{a)  1  Eden^S'J. 


The 
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The  Master  of  tie  Rolls. 

This  is  a  bill  filed  by  Jacob  Henry  Franks^  who  is 
one  of  the  co-heirs  ot  Moses  HaH  deceased,  cldming  to 
be  entitled  to  a  share  of  the  real  estates  of  the  same 
Moses  HaHj  and  for  consequential  relief. 

The  Defendants  claim  as  purchasers  from  NapfUkaii 
Harfy  who  was  a  devisee  named  in  the  will  of  Moses 
Hart.  If  NaphtJudi  Hart  took  under  the  will  an  estate 
for  life  only,  the  Plaintiff  is  now  entitled  as  one  of  the 
heirs  of  Moses;  but  if  Naphthali  took  an  estate  tail 
under  the  will  he  barred  it,  and  the  Plaintiff  has  no 
title. 

The  necessary  parties  to  the  consideration  of  tlie 
question  having  been  ascertained  by  the  Master's. re- 
port, the  cause  came  on  to  be  heard  on  the  2d  day  of 
March  1837,  and  it  was  ordered  that  a  case  be  made 
for  the  opinion  of  the  Judges  of  the  Court  of  Common 
Pleas  on  the  will  of  the  said  Moses  Harty  and  that  the 
questions  be  — 

1.  Whether  Naphthali  Hart  took  any,  and  what  estate 
under  the  will  of  Moses  Hart,  dated  the  2d  of  April 
1756,  in  the  real  estate  of  the  said  testator  at  Topsfield. 

2.  Whether  the  heirs  at  law  of  the  testator  living  at 
the  death  of  Naphthali  Hart  took  any,  and  what  estate 
under  the  said  will  in  the  said  real  estate  at  Topsfield. 

3.  Whether  the  heir  at  law  of  the  testator  living  at 
the  time  of  his  death  took  any,  and  what  estate  under 
his  said  will  in  the  said  real  estate  at  Topsfield. 


On  the  1st  question,  the  judges  on  the  ^th  of  Juhf 
1838  stated  their  opinion  to  be,  that  on  the  death  of 

Moses 
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M6$e8  Hart  without  issuei  Napkthali  Hmt  became  and  1 840. 
was  seized  under  and  by  virtue  of  the  testator's  will  of  a 
vested  estate  in  tail  in  remainder  (expectant  on  the  de* 
termination  of  the  estates  limited  to  Judith  Lecy  and 
Bachael  Adolphus  and  her  children,  and  the  testator's 
three  sisters)  in  all  the  messuages,  lands,  and  heredita- 
ments at  Top^ld. 

And  such  being  their  opinion  upon  the  first  question^ 
they  were  not  requested  to  give  any  answ^  to  the 
seocxid  and  third  questions. 

It  is  now  contended  before  me  that  this  opinion  is 
erroneous,  and  I  am  desired  either  to  decide  in  opposi- 
tion to  it)  or  to  send  the  question  to  the  same  or  some 
other  Court  for  reconsideration. 

The  will  of  Moses  Hart^  on  the  construction  of  which 
the  question  depends,  is  dated  the  2d  of  Jipril  IT 66. 
The  testator  died  in  the  course  of  the  same  year,  and 
he  bad  three  sisters,  viz.,  Judith  Hartf  Jofiobed  Hart^ 
and  Margolus  Simons^  and  two  sons  of  his  brother 
in  law,  Salomon  Hart^  viz.,  Moses  Hart  and  NaphthaU 
Hartm 

• 

He  intended  to  give  interests  in  his  estate  to  his 
daughters,  Mrs.  Levjf  and  Mrs.  Adolphus^  to  the  issue  or 
diildren  of  hb  daughter  Mrs.  Adolphus^  to  his  three 
sisters,  and  to  his  nephews  of  the  half  blood  Moses  and 
NaphthaU  Hart.  Mrs.  Adolphus  died  without  issue  in  the 
year  177S,  leaving  Mrs.  Levy  surviving  her;  and  Mrs. 
Levy  was  entiUed  during  her  life  or  widowhood  to  the 
income  of  the  testator's  estate.  The  three  sisters  died 
in  the  lifetime  of  Mrs*  Levy.  Moses  had  a  son  who 
died  before  his  father,  and  Moses  himself  died  in  the 
lifetime  of  Mrs.  Lexn/. 

MrSt 
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Mrs.  Z>1^  died  in  1803,  and  upon  ber  death,  Naph^ 
thali  Hart  took  possession  of  the  estate,  and  the  ques- 
tion is,  what  was  the  estate  to  which  he  was  entitled 
under  the  will. 


The  testator  after  bequeathing  certain  annuities  and 
specific  legacies,  proceeds  to  state  the  property  to  which 
he  was  entitled,  and  he  gives  the  same  to  trustees  and 
directs  them  to  sell  various  parts  thereof,  and  place  out 
the  money  arising  from  the  sale  thereof  on  government 
securities,  and  out  of  the  yearly  income  or  produce 
thereof,  and  of  his  real  and  personal  estate,  to  pay  the 
annuities  and  legacies  which  he  had  before  given ;  and 
after  payment  thereof  he  directed  the  trustees  to  pay 
the  surplus  income  and  produce  of  his  estate  in  manner 
therein  mentioned  to  his  daughters,  Judith  and  Rachael^ 
and  to  the  children  of  his  daughter  Rackaely  and  after 
the  decease  of  both  his  daughters,  and  the  issue  of 
BcLchaelj  to  his  sisters  Margolusy  Judith^  and  Jacdbed^ 
and  the  survivors  or  survivor  of  them  for  life.  It  thus 
appears  that  Moses  and  Naphthali  were  not  to  take  any 
thing  during  the  lives  of  the  daughters  Judith  and 
Rachaeli  or  the  life  of  any  child  of  Rachaelj  or  the  life 
of  any  of  the  three  sisters,  MargoluSj  Judith^  and  Jaco^ 
bed.  The  testator  then  proceeds  to  direct  his  trustees 
to  hold  his  estate  on  trust,  *^  from  and  after  the  decease 
of  my  said  daughters,  and  of  the  issue  of  my  daughter 
Sachael,  and  the  decease  of  my  said  three  sisters,  that 
my  said  trustees  shall  pay  the  yearly  income  and  pro* 
duce  of  my  said  real  and  personal  estates  unto  Moses 
Haii  and  Naphthali  Hart^  the  sons  of  my  brother  in 
law  Solomon  Hart^  for  and  during  the  term  of  their  re- 
spective natural  lives,  share  and  share  alike :  and  in  case 
either  of  them  the  said  Moses  Hart  and  Naphthali  Hart^ 
shall,  after  the  deaths  of  the  said  Judith  and  Rachaelf 
end  of  the  children  of  the  said  Rachaely  if  any  she  shall 

leave. 
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leav^  and  the  decease  of  my  said  three  sbters,  depart  1840. 
tbb  life  without  leaving  issue  male  of  his  body  lawfully 
begotten,  then  in  trust  to  pay  the  whole  yearly  income 
and  produce  of  my  said  real  and  personal  estate  unto 
the  survivor  of  them,  for  and  during  the  term  of  his 
natural  life :  and  I  do  hereby  further  direct  and  ap- 
point that  if  the  said  Moses  Hart  shall,  after  the  deaths 
of  the  said  Judith  and  Rachael^  and  the  children  of  the 
said  Rachael^  if  any  she  shall  have,  and  the  decease  of 
my  said  three  sisters,  depart  this  life  before  the  said 
Naphthali  Hart^  leaving  issue  male  of  his  body,  that 
then  and  in  such  case  my  said  trustees,  4*^.,  shall  con- 
vey one  moiety  of  my  said  real  estates  at  Topffidd^ 
and  also  convey,  one  moiety  of  all  such  other  parts  of 
my  freehold  and  copyhold  estates  as  shall  then  be 
remaining  unsold,  to  trustees,  to  the  use  and  behalf  of 
the  first  and  every  other  son  and  sons  of  the  said  Moses 
Hartf  severally  and  successively  in  tail  male,  and  in  de- 
fault of  such  issue  remainder  to  the  said  NaphthaU 
Hart  for  the  term  of  his  natural  life,  with  remainder  to 
his  first  and  other  sons  severally  and  successively  in 
tail  male,  and  in  default  of  such  issue  to  my  right  heirs ; 
and  in  case  of  such  death  in  manner  aforesaid  of  the 
said  Moses  Hari^  before  the  said  Naphthali  Hart  and 
his  the  said  Moses  Har^s  leaving  issue  male;  I  do 
hereby  direct  and  appoint  that  my  said  trustees,  &c., 
shall  and  do  lay  out  one  moiety  of  my  personal  estate 
and  effects,  and  of  such  money  as  shall  have  arisen  by 
sale  of  my  freehold  and  copyhold  estates,  -directed  as 
aforesaid  to  be  sold  (in  case  they  should  then  have 
been  sold),  in  the  purchase  of  lands  of  inheritance,  and 
convey  the  same  to  trustees  to  the  like  uses  as  I  have 
hereinbefore  directed  one  moiety  of  my  said  real  estate 
at  Topsfield  to  be  conveyed  and  settled,  on  the  issue 
of  the  said  Moses  Hart  on  the  contingency  aforesaid ; 

and 
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1840.       and  I  do  hereby  iiiither  direct  and  appoint,  that  if  the 
said  Naphihali  shall,  after  the  deaths  of  Judith  and 
Bachaelj  and  the  children  of  BachaeU  if  any  she  shall 
have,  and  the  decease  of  my  said  three  sisters,  depart 
this  life  before  the  said  Moses  Hart  leaving  issue  mala 
of  his  said  body  lawfully  begotten;  that  then  and  in 
sudi  case  my  said  trustees,  &c«,  shall  convey  one  mdety 
of  my  said  real  estate  at  Topsjleld,  and  also  aMivey, 
one  other  moiety  of  all  such  other  parts  of  my  freehold 
and  copyhold  estates  as  shall  be  then  remaining  un* 
sMf  to  trustees  to  the  use  and  behoof  of  the  first  and 
every  other  son  and  sons  of  the  said  Naphthali  Hearty 
severally  and  successively  in  tail  male,  and  in  default  of 
such  issue,  remainder  to  the  ssiA  Moses  Hart  for  the 
term  of  his  natural  life,  with  remainder  to  his  first  and 
other  sons  severally  and  successively  in  tail  male^  and 
in  default  of  such  issue  to  my  right  heirs:  and  in  case 
of.  such  death  in  manner  aforesaid  of  the  said  Neqah^ 
ihali  before  the  said  Moses  Hart^  and  his  the  said 
Naphthali  Har^s  leaving  issue  male ;  I  do  hereby  di* 
rect  and  appoint  that  my  said  trustees,  &c.,  shall  and 
do  lay  out  one  moiety  of  my  personal  estate  and  effects, 
and  of  such  monies  as  shall  have  arisen  by  sale  of  my 
freehold  and  copyhold  estates,  directed  as  aforesaid  to 
be  sold,  in  case  they  should  have  been  then  sold,  in  the 
purchase  of  lands  of  inheritance,  and  convey  the  same 
to  trustees  to  the  like  uses  as  I  have  hereinbefore  di- 
rected ;  one  moiety  of  my  said  real  estates  at  Topsfield 
be  conveyed  and  setded  on  the  issue  of  the  said  Naph* 
thali  Hart  on  the  contingency  aforesaid:  and  in  case 
the  said  Moses  Hart  and  Naphthali  Hart  shall  both  die 
without  leaving  any  issue  male,  or  such  issue  male  shall 
die  without  leaving  issue  male,  that  then  and  in  such 
case  my  said  trustees,  &c.  shall  convey  my  said  real 
estate   at   Top^field^  and  all  other  my  freehold  and 

copyhold 
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oopyhold  estates  which  shall  then  remain  unsold,  unto 
inch  person  or  persons  as  shall  at  the  death  of  the  sur- 
yivor  of  them  the  said  Moses  and  Napktkali,  be  my  right 
heir  or  right  heirs,  and  shall  in  that  case  transfer,  pay, 
and  dispose  of  all  my  personal  estate  to  and  amongst 
mdi  persons,  and  in  such  shares  and  proportions  as 
they  would  by  virtue  of  the  statute  of  distribution  of 
intestates'  estates  be  respectively  entitled  unto  in  case 
I  had  died  intestate. 


1840. 


The  directions  of  this  will,  if  applied  to  the  events 
relating  to  Moses  and  Naphthali  which  happened,  are, 
that  the  trustees  should  pay  the  surplus  income  to  Moses 
and  Napkihaliy  share  and  share  alike,  during  their  joint 
lives,  and  upon  the  death  of  Moses  without  leaving  male 
issue  in  the  lifetime  of  Naphthali^  to  pay  the  whole  sur- 
plus income  to  Naphthali  for  life^  and  upon  the  death 
of  both  Moses  and  Naphthali  without  leaving  issue  male, 
that  the  trustees  should  convey  the  real  estate  to  the 
testator's  right  jieirs,  and  transfer  and  pay  the  personal 
estate  to  his  next  of  kin. 

As  the  heir  at  law  and  next  of  kin  were  not  to  take 
unlets  both  Moses  and  Naphthali  should  die  without 
leaving  male  issue,  the  testator  must  have  intended  such 
issue,  if  any  such  there  had  been,  to  take,  and  unless 
there  are  other  parts  of  the  will  by  which  estates  are 
given  directly  to  such  male  issue,  the  rules  of  law  will 
upon  this  constructbn  of  the  will  give  to  the  parents 

such  estates  as  might  enable  the  issue  to  take  the  in- 
terests intended  for  them. 


It  was  argued  in  this  case,  that  in  the  clauses  of  the 
will  which  precede  the  gift  over,  by  which  if  at  all  the 
gift  by  implication  is  to  be  sustained,  estates  were  di- 
rectly 
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1840*  reedy  given  to  the  issues  of  Moses  and  Naphthali  in 

^T'^^^^  such  a  manner  as  to  exhaust  the  whole,  and  by  that 

* AANK8 

V.  means  to  prevent  the  gift  by  implication. 


PmicB. 


In  considering  those  clauses^  it  has  appeared  to  me 
that  the  words  **  after  the  death  of  the  said  Judith  and 
BacAaelj  and  of  the  children  of  Machael,  and  the  decease 
of  my  said  three  sisters/'  which  so  frequently  occur,  do 
not  import  contingency,  but  are  merely  words  of  refisr- 
ence,  shewing  that  the  gifts  then  in  course  of  expression 
were  subject  to  the  prior  gifts,  and  not  to  have  effect  in 
possession  till  those  prior  gifts  were  satisfied  or  become 
inoperative ;  but  there  are  other  words  in  some  of  the 
same  clauses  which  do  seem  to  me  to  import  contingenqr. 
There  are  four  events  or  states  of  things  which  the  tes- 
tator seems  to  have  distinctly  contemplated  with  respect 
to  Moses  and  Naphthalu 

1.  Their  joint  lives;  in  this  case  they  were  to  enjoy 
the  surplus  income  share  and  share  alike  during  the 
continuance  of  their  lives. 

2.  The  death  of  either  of  them  without  leaving  any 
issue  male,  leaving  the  other  surviving  in  this  case, 
(which  happened,)  the  survivor  was  to  receive  the  whole 
surplus  income  for  his  life. 

8.  The  death  of  either,  in  the  lifetime  of  the  other 
leaving  issue  male.  This  case  is  provided  for  by  clauses 
distinctly  applicable  to  Moses  and  Naphtkali  respec- 
tively, but  the  effect  in  terms  applicable  to  either  was 
that  the  trustees  of  the  will  were  directed  to  convey 
and  transfer  one  moiety  of  the  real  and  personal  estate 
to  trustees  for  the  issue  of  the  nephew  who  died  first, 
as  to  the  real  estate  in  tail  male  with  remainder  to  the 
surviving  nephew  for  life ;  with  remainder  to  the  issue 

male 
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male  of  the  surviving  nephew;  with  remainder  to  the        184Q. 

testator's  right  heirs.     Neither  of  the  two  clauses  which 

thus  provide  for  a  moiety  of  the  estate  being  settled  on 

the  issue  male  of  the  nephew  dying  first,  makes  any 

provision  for  the  moiety  which  by  the  former  clauses 

was  given  to  the  other  nephew  for  life ;  and  then  comes 

the  last  case. 

4-  Both  nephews  dying  without  leaving  issue  male, 
or  such  issue  male  dying  without  leaving  issue  male. 
In  this  case  there  is  a  gift  over  to  the  heir  and  next  of 
kia  of  the  testator. 

The  testator  having  thus  distinctly  contemplated  the 
event  which  ha(q>ened9  and  having  thereupon  given  the 
estate  to  his  heir  and  next  of  kin,  the  gift  ought  to  take 
effect,  if  consistent  with  the  rules  of  law,  and  the  inten- 
tion appearing  on  the  whole  will,  it  can  do  so*.  • 

If  the  words  which  the  testator  used  with  reference 
to  the  event  o(  Moses  dying  before  NapfUhali  leaving 
issne  male,  and  to  the  event  of  Naphthali  dying  before 
Moses  leaving  issue  male,  could  be  construed  as  merely 
referential,  and  not  confined  to  the  particular  event 
provided  fi)r,  it  would  follow  that  all  the  issue  of  both 
Moses  and  Naphthali  were  in  every  event  provided  for 
in  the  clauses  which  precede  the  gift  over,  and  no 
estate  tail  would  be  implied  from  words  in  which  the 
gift  over  is  expressed;  but  it  appears  to  me  from  the 
words  used,  and  even  from  the  care  taken  to  repeat  the 
words  as  applied  to  the  case  of  Moses  and  Naphthali 
respectively,  that  the  words  must  have  their  natural 
meaning,  and  be  taken  to  provide  only  for  the  precise 
cases  which  are  expressly  described,  and  it  seems  as  if 
the  testator  intending  to  provide,  that  in  all  events,  the 
gift  over  should  not  take  effect  if  there  were  any  issue 
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reedy  given  to  the  issues  of  Moses  and  Naphthali  in 
sucb  a  manner  as  to  exhaust  the  whole,  and  by  that 
means  to  prevent  the  gift  by  implication. 

In  considering  those  clauseS}  it  has  appeared  to  me 
that  the  words  '*  after  the  death  of  the  said  Judith  and 
Rachael^  and  of  the  children  of  Rachael,  and  the  decease 
of  my  said  three  sisters,"  which  so  frequently  occur,  do 
not  import  contingency,  but  are  merely  words  of  refer- 
ence, shewing  that  the  gifts  then  in  course  of  expression 
were  subject  to  the  prior  gifts,  and  not  to  have  effect  in 
possession  till  those  prior  gifts  were  satisfied  or  become 
inoperative ;  but  there  are  other  words  in  some  of  the 
same  clauses  which  do  seem  to  me  to  import  contingency. 
There  are  four  events  or  states  of  things  which  the  tes- 
tator seems  to  have  distinctly  contemplated  with  respect 
to  Moses  and  Naphthali. 

1.  Their  joint  lives;  in  this  case  they  were  to  enjoy 
the  surplus  income  share  and  share  alike  during  the 
continuance  of  their  lives. 


2.  The  death  of  either  of  them  without  leaving 
issue  male,  leaving  the  other  surviving  in  this 
(which  happened,)  the  survivor  was  to  receive  the 
surplus  income  for  his  life. 


8.  The  death  of  either,  in  the  lifetime  of  th' 
leaving  issue  male.    This  case  is  provided  for  b 
distinctly  applicable  to  Moses  and  Naphthali 
tively,  but  the  effect  in  terms  applicable  to 
that  the  trustees  of  the  will  were  directed 
and  transfer  one  moiety  of  the  real  and  pe 
to  trustees  for  the  issue  of  the  nephew  wU 
as  to  the  real  estate  in  tail  male  with  rei 
surviving  nephew  fer  life ;  with  remainde; 
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male  of  either  Moses  or  Napitkalij  and  doabting 
whether  he  had  contemplated  or  provided  for  all  the 
events  which  might  happen,  expressed  the  gift  over  in 
sach  a  way  as  to  comprise  any  issue  male  of  Moses  and 
Nophthali  which  might  have  been  omitted.  I  think, 
therefore,  that  the  words  operate  to  create  an  estate  tail 
by  implication. 


It  is  said,  that  even  if  this  should  be  so  as  to  one 
moiety,  it  is  not  so  as  to  the  other:  but  it  appears 
to  me,  that  as  to  this  purpose  no  sufficient  distinction 
can  be  made  between  the  two.  Naphihali  as  survivor 
was  by  direct  gift  tenant  for  life  of  the  whole,  and  the 
gift  over  applies  to  the  whole,  and  I  think  that  the  im- 
plication which  arises  as  to  a  moiety  must  be  held  to 
arise  as  to  the  whola 


It  is  then  said,  that  if  any  estate  tail  is  to  be  implied 
it  should  not  be  in  favour  of  Moses  and  NaphthaU  or 
either  of  them,  but  in  favour  of  their  issue  male.  In 
the  consideration  of  the  gift  over,  with  a  view  to  this 
question,  it  is  to  be  observed,  that  although  the  testator 
has  on  diiferent  occasions  throughout  his  will  used  the 
words  issue  and  children  synonymously,  yet  that,  except 
in  the  particular  cases  specified,  there  is  no  direct  gift 
either  to  children  or  issue,  and  consequently,  that  the 
issue  of  children  must  take  through  children,  and 
that  the  children,  if  at  all,  take  through  their  parents 
by  an  implied  gift  to  them.  The  case  di£Pers  materiaUy 
from  those  which  were  cited.  In  Leads  v.  Waters  (a) 
there  was  an  expressed  gift  to  the  first  and  other  sons 
and  their  heirs,  and  the  words  **  such  issue  '*  were  con- 
strued to  refer  to  the  heirs  of  the  sons.  In  the  case  of 
Ginger  v.  White  {b)  there  were  express  gifts  to  all  the 

male 
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male  children  successively,  and  to  their  heirs^  and  then 
to  the  female  children  and  their  heirs ;  and  the  words 
'*  such  issue''  were  construed  to  refer  not  to  the  issue 
of  the  parent  generally,  but  to  such  issue  as  he  had 
mentioned  before*  In  the  present  case  the  sons  or 
issue  of  Moses  and  Naphihali  do  not  appear  to  have 
given  to  them  any  estate  capable  of  being  affected  by 
implication  arising  upon  the  construction  of  the  gift 
over. 

It  is  lastly  said,  that  although  this  may  be  an  estate 
tail  in  Naphihali  if  the  will  is  conceived  to  contain  only 
legal  or  equitable  limitations;  yet  that  upon  the  true 
construction  of  the  will,  the  trusts  are  executory,  and 
ought  to  be  carried  into  effect  by  this  Court  accord- 
ing to  the  manifest  intention,  which  was,  to  give  the 
estates  to  the  heir,  in  default  of  issue  male  of  Moses  and 
Naphihali. 

That  some  of  the  trusts  were  executory  is  plain; 
whether  Moses  or  Naphthali  died  first,  leaving  issue 
male,  there  was  to  be  a  conveyance  of  a  moiety  to  the 
trustees ;  but  as  to  the  other  trusts,  it  does  not  appear 
that  any  discretion  was  given,  or  that  any  act  was 
required  to  give  the  cesiuis  que  trust  the  beneficial 
interest  intended.  Acts  were  required  to  be  done,  to 
place  the  property  in  the  condition  in  which  the  tes- 
tator intended  it  to  be  enjoyed,  but  the  trusts  and  limits 
ations  upon  which  the  questions  in  this  cause  arise 
seem  to  be  expressly  declared ;  and  it  does  not  appear 
to  me  that  this  Court  has  any  authority  to  interfere 
with  their  legal  effect. 
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On  the  whole,  therefore,  I  concur  with  the  opinion 
of  the  judges  of  the  Court  of  Common  Pleas ;  and  it 

does 
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does  not  appear  to  me  that  I  ought  to  send  the  case  to 
the  same,  or  any  other  Court,  for  further  consideration. 


Mr.  Pemberton  called  the  attention  of  the  Court  to 
the  fact,  that  the  bill  applied  both  to  firediold  and  lease- 
hold estate,  and  that  a  different  construction  might 
possibly  prevail  as  to  the  latter :  but 


The  Master  of  the  Rolls  said,  that  the  will  gave 
an  estate  tail  in  the  freeholds,  and  consequently  an 
absolute  interest  in  the  leaseholds. 
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TOWNLEY  V.  DEARE.  issp. 

Aug»2, 
ETER  RAINElt  died  in  1837,  seized  in  fee  of  Two  parties' 
some  chambers  in  the  Albany,  which  had  been  ^tateuiuler 

let  by  him  to  the  Plaintiff.     He  left  two  wills,  dated  different  wills, 

...  t    ,    ^_         1      1  .  1  the  validity  of 

respectively  m  1836  and  1837,  and  which  were  con-  which  were  in 

tested   in   the    Ecclesiastical  Court     The  Defendants  controversy. 

An  action 

Deare  and  Mayhem  claimed  under  the  former,  and  the  being  brought 
Defendants  Ehoyn  and  wife  under  the  latter.     In  SejH  \^^^l^y^ 
tember  1837  the  Ecclesiastical  Court  decided  in  favour  one  of  the 

cl&iniants  he 

of  the  latter,  but  an  appeal  from   this   decbion  was  filed  his  bill  of 

pending  in  the  Privy  Council.  interplwder 

*  ^  ''  against  both 

cuiiinants, 

Mr.  Elwyn  irave  notice  to  the  Plaintiff  not  to  pay  his  ""^  obtained 

•^     °  "^  -^  an  injunction 

rent  to  Deare  and  Mayhem ;  the  latter,  in  consequence  on  bringing 

of  ^^*  ^®"*  *"*° 
Court.    Some 

delay  having  occurred  in  getting  in  the  answer  of  one  of  the  Defendants,  the  other, 
who  bad  filed  his  answer,  moved  to  dissolve  the  injunction,  and  have  the  rent  paid 
out  to  him.  The  answer  of  the  other  Defendant  having  been  filed  before  the  mo- 
tion came  on,  the  Court,  on  the  motion,  directed  an  issue  to  determine  the  rights 
of  the  Defendants,  and  continued  the  injunction  on  the  tenant  continuing  to  pay 
hit  rent  into  Court. 
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18S9*       of  the  Plaintififs  refusal  to  pay,  commenced  an  action 
against  him  for  the  recovery  of  the  rent. 

The  Plainti£^  Taamley^  on  the  15th  oi  January  1838, 
filed  a  bill  of  interpleader  against  Deare,  Mayhem^  and 
Mr.  and  Mrs.  Elxxn/n;  and  upon  the  usual  affidavit  he 
obtained  an  order  to  pay  120/.,  the  arrears  of  rent,  into 
Court,  and  an  injunction  to  restrain  the  proceedings 
against  him  at  law.  The  Defendants  all  appeared,  and 
on  the  30th  of  Mm/  1838  Deare  and  Mayhea)  put  in 
their  answer.  On  the  27th  of  Jvly  1839  they  gave 
notice  to  dismiss  for  want  of  prosecution,  and  on  the 
following  day  the  Plaintiff  filed  a  replication. 

No  answer  having  been  put  in  by  Elwyn  and  wife, 
the  Defendants  Deare  and  Mayhew^  on  the  27th  of 
July  1839,  gave  notice  of  motion  to  dissolve  the  in- 
junction with  costs,  so  far  as  r^arded  them ;  and  that 
the  120^  cash  in  Court  might  be  paid  out  to  them. 
The  answer  of  Elwyn  and  wife  was  put  in  on  the  30th 
oi  July  1839,  and  the  motion  now  came  on. 

Mr.  Pembertoh  and  Mr.  James  Parker  in  support  of 
the  motion  contended,  that  as  the  Plaintiff  had  evinced 
very  great  delay  in  getting  in  the  answer  of  Elwyn 
and  wife,  the  Defendants  Deare  and  Mayhem  were 
warranted  by  the  authority  of  Hyde  v.  Warren  (a)  in 
moving  to  dissolve  the  injunction,  and  to  have  the 
money  paid  out  to  them,  Stevenson  v.  Anderson  (b); 
and  that,  at  all  events,  the  Court  ought  now  to  put 
the  right  in  a  train  of  enquiry,  by  directing  an  issue 
at  law.  (c) 

Mr. 

(a)  19  Ves,  522.  (c)  The  Thamet  and  Medway 

(6)  2V,i  B,  407.  Canal  Compantf  v.  Nash,  5  SSwi. 

280. 
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Mr.  Tinney  and  Mn  Yaungj  for  the  Plaintiff,  argued  18S9. 

that  there  had  been  no  collusion  or  neglect  on  the  part  ^^^ 

of  the  Plaintiff.  v. 


Deare. 


Mr.  Ijqftus  Wigram^  for  Ebayn  and  wife,  did  not 
object  to  the  injunction  being  dissolved,  but  resisted  the 
payment  of  the  fund  in  Court  to  the  other  Defendants ; 
he  contended  that  as  the  value  of  the  property  was 
small,  it  would  be  wholly  spent  in  the  trial  of  an  issue, 
which  he  therefore  opposed. 

Mr.  Pembertoti  in  reply. 

The  Master  of  the  Rolls. 

In  this  case  the  bill  is  filed  by  the  Plaintiff,  a  lessee 
of  a  portion  of  the  real  estate  of  the  testator.  The  rent 
which  became  due  from  him  having  been  claimed  by 
persons  claiming  under  two  devises,  the  only  question 
lies  between  the  Defendants ;  and  is  this,  which  is  the 
valid  will  ?  which  of  the  two  wills  confers  the  right  to 
this  property? 

The  Plaintiff,  being  the  lessee,  and  having  claims  made 
on  him  by  two  persons,  files  this  bill  of  interpleader  in 
the  ordinary  way,  desiring  to  be  protected ;  and  he  has 
made  the  ordinary  affidavit  of  there  being  no  collusion. 
Tlie  bill  being  filed  in  January  1838,  one  of  the  parties 
filed  his  answer  in  May  1838,  but  the  other  Defendants 
did  not  answer  till  July  1839.  In  the  meantime,  an  in- 
junction was  obtained  restraining  bodi  parties  from  pro- 
ceeding, and  an  order  was  also  obtained  that  the  Plaintiff 
should  pay  his  rent  into  Court,  which  he  has  done.  On 
the  27th  of  Jxdy  last,  the  answer  of  the  other  Defendants 
not  having  been  put  in,  the  Defendants  who  had  answered 
gave  notice  of  this  motion  to  dissolve  the  injunction,  and 
to  have  the  money  in  Court  paid  out,  and  the  rents  paid 
to  them. 

Q  2  It 
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1839.  It  is  to  be  observed,  that  in  all  cases  of  interpleader 

iT^^^*"^^  the  PlaintifT,  to  a  certain  extent,  admits  the  right  of 

V.  each  of  the  Defendants  as  against  himself,  and  he  un- 


Dearb. 


dertakes  the  duty  of  bringing  the  Defendants  into  con- 
troversy to  ascertain  their  rights ;  not  having  done  this, 
the  Plaintiff  has  been  guilty  of  such  negligence  as  might 
have  deprived  him  of  protection  against  the  party  whose 
right,  as  against  himself,  he  admits  by  the  fact  of  filing 
the  bill  of  interpleader.  It  appears,  however,  that  after 
the  notice  of  motion  was  given,  the  answer  of  the 
other  Defendants  was  put  in,  and  then  for  the  first 
time  the  parties  are  really  brought  into  conflict.  The 
circumstance  of  the  remaining  answer  having  been  put 
in,  pending  the  notice  of  motion,  makes  a  great  differ- 
ence ;  for  although  the  Defendant  was  right,  when^  he 
gave  the  notice  of  motion,  in  consequence  of  the  negli- 
gence of  the  Plaintiff,  yet  when  the  answers  are  all  put  in 
another  question  arises,  namely,  how  can  the  matter  in 
litigation  be  best  decided?  I  think,  notwithstanding 
the  argument  to  the  contrary,  I  have  known  bills  of 
interpleader  brought  to  a  hearing,  but  never  without 
observations  falling  from  the  Court  as  to  why  the  matter 
had  not  in  an  earlier  stage  been  put  in  a  train  of  in- 
vestigation. However,  in  this  case,  both  parties  have 
now  put  in  their  answers;  both  claim  the  money  in 
Court ;  and  an  application  being  made  to  pay  the  money 
to  the  parties  making  this  motion,  the  question  is,  whether 
I  have  not  jurisdiction  to  put  the  matter  in  a  course  of 
enquiry ;  and  if  so,  how  can  it  be  best  effected  ?  I  think 
I  have  such  jurisdiction,  and  that  the  question  in  this 
case  being,  who  is  entitled  to  the  testator's  real  estate,  it 
can  be  properly  determined  only  by  means  of  an  issue. 

Tlie  Defendants  must,  therefore,  proceed  to  an  issue 
devisavit  vcl  nofi  ;  the  Ehvyns  being  Plaintiffs,  and  Deare 
and  Mayhem  Defendants ;  and  the  Plaintiff  must  con- 
tinue 
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tinue  to  pay  his  rent  into  Court  I  make  no  order  as 
to  costs  on  this  occasion,  but  will  give  liberty  to  the 
parties  to  apply. 

It  is  said  that  though  the  right  to  the  personal  estate 
only  can  be  determined  by  the  Ecclesiastical  Court,  yet 
as  the  real  estate  is  of  comparatively  small  value,  the 
question  respecting  it  will  virtually  be  settled  by  the 
same  decision ;  but  that  can  only  be  so  by  arrangement. 

I  recollect  a  case  of  Dex  v.  Clarke  {a)^  in  which 
the  father  of  Mrs.  Dew  had  a  large  personal  estate, 
but  a  very  small  real  estate;  there  was  litigation  in 
every  court  into  which  it  could  be  carried ;  the  Plaintiff, 
Mrs.  Dew  J  was  successful  in  maintaining  that  the  will 
was  invalid  as  to  the  personal  estate,  but  she  could  not 
establish  her  right  to  the  real  estate  without  an  action, 
and  to  avoid  the  trial  she  gave  up  her  claim  to  the 
real  estate  altogether,  {b) 
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1839. 


(a)  1  Sim.  ^^  St.  108.;   aad 
5Ruu.l63. 
(6)  14th  iSTot;.  1640.  The  Lord 


Chancellor  refused  with  costs 
a  motion,  by  way  of  appeal,  of 
Eitv^n  and  wife. 


as 
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1840. 


»»*'•  JOHNSTON  V.  TODD. 

April,  29. 
Afoy  S. 

1841.  '  nPHE  object  of  thb  suit  was  to  administer  the  real 
Feb,  18.  -■-  and  personal  estate  of  Robert  Marshall^  the  tes- 
Disapproval  tator,  who  died  in  Jamaica  in  1820.  The  residuary 
ofadvandne^  and  some  other  legatees  having  died  in  the  testator's 
money  out  of  lifetime,  it  became  necessary  to  ascertain  who,  in  the 
Court,  to         character  of  next  of  kin,  and  heir  at  law,  were  entitled 

enable  parties  ^  ^g  undisposed  of  real  and  personal  estate  of  the 
to  try  an  issue  ^  ^ 

directed  by        testator, 
the  Court. 

being  directed       '^^^  Plaintiffs  claimed  to  be  sole  next  of  kin. 
which  was  to 

on  one  side  ^  reference  had  been  made  to  the  Master  to  ascer- 

by  persons  not  tain  the  next  of  kin  and  heir  at  law,  in  which  certain 

parties  to  the        ,  .  , 

cause,  the         Other  persons,  not  parties  to  the  cause,  came  in  before 

Court  refused  ^he  Master,  and  claimed  to  be  the  next  of  kin,  as 
to  direct  the  .  ' 

depositions       related  to  the  testator  in  a  nearer  degree  of  propinquity 

uSl'blh?'  than  the  Plaintiffs.  The  Master,  however,  reported 
cause  of  wit-  that  the  Plaintiffs  were  the  only  next  of  kin.  The 
had  dncc  died    ^''^^r  claimants  took  exceptions  to  his  report,   wliicli 

to  be  read  on    came  on  for  arirument. 
the  trial  of 
the  issue. 

Where  an  Mr.  J,  Anderson^  in  support  of  the  exceptions, 

issue  is  di- 
rected by  the 

Court,  and  the       Mr.  Panbcrton^  for  the  executors, 
plaintiii' makes 

default  in  --      t"     t      ,        -ejt      *n  i   •»«■ 

going  to  trial,        mv,  Kindcrsleif^  Mr.  lurner^  and  Mr,  Pa ni/,  for  the 

itwiJibe       '    Plaintiffs, 
taken  jiro  row- 
fcsso  aj»ainst 

him,  unless  Mr.  Stfiart  and  Mr.  Moor^  for  a  party  clnimincr  to  be 

reasonable  i     •  i  .^  o 

cause  for  the     h«>r  ^^  *"^^'- 

neglect  be  T7k^ 

shewn. 
A  negotiation  for  a  compromise  held,  in  such  a  case,  to  be  a  reasonable  cause. 
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ITte  Master  of  the  Rolls,  after  argument,  which 
tamed  principally  on  the  evidence,  directed  an  issue  to 
ascertain  who  were  the  next  of  kin  and  heir  at  law,  and 
be  ordered  the  new  claimants  to  be  Plaintiflb  in  the 
issue. 
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The  Plainti£&  in  the  cause  afterwards  presented  a 
petition  to  have  a  sum  of  500L  paid  to  them  out  of  the 
funds  in  Court,  for  the  purpose  of  enabling  them  to 
defend  the  issue.  They  contended,  that  having  been 
found  to  be  next  of  kin  by  the  Master,  they  had  sl  prima 
facte  case,  and  also  that  they  had  been  placed  in  the 
situation  of  executors  defending  the  estate,  and  ought 
consequently  to  be  indemnified. 

Peck  v.  Beechey  (a),  Gregg  v.  Taylor  (i),  were  cited 
for  the  Plaintiffs ;  and  Nye  v.  Matde  (c)  cofUra. 


18i0. 


The  Master  of  the  Rolls. 

The  parties  on  whose  behalf  this  application  is  made 
have  produced  before  the  Master  a  great  deal  of  very 
important  evidence,  and  have  succeeded  before  him  in 
establishing  their  claim ;  he  has  accordingly  found  in 
their  favour.  Having  myself  examined  the  whole  of 
the  evidence,  I  am  perfectly  aware  of  its  importance ; 
and  if  the  application  could  be  granted,  consistently  with 
the  principles  and  the  caution  with  which  this  Court 
finds  it  its  duty  to  act,  it  would  certainly  be  a  satis- 
factory thing  to  myself  personally  if  I  could  comply 
with  this  application.  That  feeling  is  \^ry  much 
strengthened  by  the  strong  sense  I  have  of  the  great 

hardship 

(a)  2  Sim,  40.  (c)  Since  reported,  4  Myl,  ^ 

\h)  4  Rutt.  279.  C.  oA%. 


June  25, 
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1840.       hardship  imposed  upon  persons  who  have  to  establish 
^^^"^^^^"^     their  claim  at  so  irreat  an  expense  as  must  have  been 

Johnston      ,  °  i  .         t^        »  •        i_ 

V.  incurred  in  such  a  case  as  this.     But  the  question  here 

^°^'  is,  whether  there  is  in  Court  a  sum  which  I  judicially 
know  to  be  properly  applicable  to  the  purpose  for 
which  it  is  asked ;  and  I  confess  the  way  in  which  it  is 
brought  before  me  leaves  me  in  very  great  doubt  upon 
that  subject ;  there  being  a  doubt  in  my  mind,  I  con- 
ceive it  to  be  inconsistent  with  my  duty  so  to  dispose  of 
this  fund.  There  is  a  fund  in  Court;  but  there  is 
nothing  to  enable  me  to  know  judicially  that  ultimately 
the  fund  will  properly  be  applicable  to  this  purpose, 
especially  having  regard  to  the  doubt  which  exists  as 
to  the  right  of  these  parties. 

The  case  of  Gregg  v.  Taylor  (a)  has  naturally  and 
properly  been  pressed  upon  me.  It  is  said  to  be  a  case 
in  circumstances  precisely  similar  to  the  present.  I 
confess  after  hearing  that  case,  that  I  have  very  con- 
siderable doubt  as  to  the  principle  upon  which  it  was 
founded.  It  has  been  over  and  over  again  stated  to 
me,  that  these  parties  are  defending  an  issue  which  the 
Court  has  directed;  and  upon  that  ground  I  have 
been  asked  to  shew  favour  and  indulgence  to  them. 
It  is  said  (but  how  far  correctly  I  think  is  worthy  of 
some  consideration)  that  evidence  has  been  produced 
which  satisfied  the  Master ;  the  same  evidence,  con- 
trasted witli  tlie  oilier  evidence  which  has  been  pro- 
duced in  the  cause,  has  not  so  far  satisfied  me  as  to 
enable  me  to  say  I  can  confirm  the  Master's  report 
AVhat  interest  has  the  Court,  or  has  justice,  to  say  that 
either  of  these  parties  ought  to  be  preferred  to  the 
other  in  the  future  prosecution  of  the  case  ?  It  rests 
upon  this,  that  the  case  is  doubtful.    There  has  been,  in 

the 

(fl)  4  Ruts.  21\}. 


Toijo. 
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the  opinion  of  the  Master,  a  preponderance  of  evidence        1840. 

on  one  side,  and  I  will  not  say  there  may  not  be  a  bias       r"*"*^"^"^ 

•^  "^  Johnston 

in  my  own  mind  upon  that  subject;  but  still  the  pre-  v. 

ponderance  is  not  such  as  to  enable  me  to  say  that  the 
case  is  not  doubtful,  and  ought  not  to  be  subjected  to 
a  further  investigation.  As  far  therefore  as  I  can  form 
an  opinion  upon  that  subject,  justice  is  in  no  way  con* 
cemed  in  saying  that  either  party  ought  to  have  a  pre- 
ference over  the  other.  The  matter  is  to  be  subjected 
to  an  investigation,  and  that  investigation  must  take 
place  between  these  paities  in  the  usual  form. 

With  regard  to  the  policy  of  making  advancements 
of  money  for  these  purposes,  I  must  say  that  I  think 
the  policy  of  giving  that  species  of  advantage  to  one 
party  or  the  other  extremely  doubtful ;  if  you  advance 
money  to  one  party,  and  leave  the  other  to  struggle 
with  poverty,  I  cannot  think  you  are  promoting  the 
ends  of  justice.  I  concur  also  in  the  observation  of  my 
Lord  Chancellor  in  Ni/e  v.  Maule,  that  such  advance- 
ments have  the  eifect  of  inducing  parties  to  indulge  in 
idle  litigation.  Having  regard  to  the  state  of  this  fund, 
and  the  uncertainty  of  the  claims  that  are  made,  it  does 
not  appear  to  me  that  I  can  safely,  and  consistently  with 
the  principles  upon  which  the  Court  usually  acts,  order 
(he  advance  here  required. 

I  am  therefore  under  the  necessity  of  refusing  this 
application  with  costs. 


The  Plaintiffs  in  the  cause  also  made  an  application 
to  the  Court  to  be  at  liberty  to  read  the  depositions 
taken  upon  commission  in  the  cause,  and  affidavits  taken 
ex  parte  and  used  in  the  Master's  office,  of  witnesses 
who  had  died  in  the  interim.     On  this  point, 

TAe 
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1840. 


Johnston 

V, 

Todd. 


The  Master  of  the  Rolls  said,  I  have  caused  en« 
quiries  to  be  made  with  respect  to  orders  of  this  sort» 
and  I  believe  a  very  extensive  search  has  in  consequence 
been  made  by  the  Registrars.  They  have  not  been 
able  to  find  any  case  in  which,  upon  an  issue  of  this 
kind,  an  order  has  been  made  for  reading  on  the  trial  of 
an  issue  between  persons,  all  of  whom  were  not  parties 
to  the  record,  depositions  which  were  taken  between 
those  persons  only  who  were  parties  to  the  record ;  and 
it  appears  to  me,  that,  according  to  the  practice,  such 
an  order  cannot  properly  be  made. 


It  is  true  that  in  some  cases  this  Court  find^  it  neces- 
sary to  order  evidence  to  be  received,  which,  without 
such  an  order,  would  be  rejected  by  a  court  of  law ; 
but  the  circumstances  of  this  case  do  not  appear  to  me 
to  make  it  necessary  or  proper  to  direct  any  evidence, 
which  may  'not  be  legal  evidence,  to  be  received,  and 
this  application  must  also  be  refused. 


1841. 

Feb.  18. 


A  further  point  subsequently  arose  in  the  cause. 

The  issue  had  been  directed  to  be  tried  at  the  then 
next  ensuing  Summer  assizes  for  Newcastle^  which  were 
held  in  August  1840.  After  the  terms  of  the  issue  had 
been  finally  settled,  the  Plaintiffs  made  an  offer  of  com- 
.promise,  which  was  accepted  by  the  person  claiming  to 
be  heir  at  law,  but  rejected  by  the  person  claiming  to 
be  next  of  kin.  The  latter  not  having  gone  to  trial 
with  his  issue  at  the  Summer  assizes,  the  Plaintifl^  in 
the  cause  moved  that  the  issue  should  be  taken  pro 
coiifesso  against  him.  In  support  of  this  motion,  they 
contended  that  a  Plaintiff  in  an  issue  directed  by  the 
Court  of  Chancery  was  not  at  liberty  to  commit  one 
default  in  not  going  to  trial ;  and  that  if  he  allowed  the 

time 
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time  at  which  the  trial  was  directed  by  the  Court  to        1841. 
take  place  to  pass,  the  Defendants  were  entitled  to  have 
the  issae   taken  pro  confesso.     Casbome  v.  Barshantj 
L.  C.  2L  March  1840. 

On  the  other  hand,  it  was  contended,  that  all  that  was 
decided  in  Casborne  v.  Barshcmi  was,  that  the  Plaintiff 
in  an  issue  was  not  entitled  as  of  right  to  pass  over  the 
assizes  at  which  it  was  directed  to  be  tried;  but  he 
might  justify  himself  by  shewing  reasonable  cause  for 
not  going  to  trial.  That  the  negotiation  for  a  compro- 
mise was  such  reasonable  cause. 

The  Master  of  the  Rolls  said,  that  the  case  of 
Casbome  v.  Barsham^  having  established  that  an  issue 
might  be  adversely  taken  pro  confesso  against  a  party 
who  appeared  and  was  willing  to  go  to  trial,  but  had 
once  made  default,  it  must  be  followed  as  a  precedent 
That  the  rule,  however,  was  not  without  exception ; 
and  if  the  Plaintiff  in  the  issue  could  shew  such  cause  for 
not  going  to  trial,  as  in  the  opinion  of  the  Court  appeared 
reasonable,  the  rule  would  not  apply.  That  the  nego- 
tiation for  the  compromise  was  in  his  Lordship's  opinion 
reasonable  cause,  as  the  parties  could  not  be  expected  to 
prepare  for  trial  while  such  a  negotiation  was  pending. 

The  motion  was  refused  with  costs. 


Note. — See  OUver  v.  Leman,  2  Rep,  in  Ch.  IS4.  Wilton  v.  Crtn- 
ger,  2  Dick,  521 .  Anon,  4  Mad,  255.  Bearblock  v.  Tyhr^  1  Jac,  <$• 
W.225.  Powell  V,  Wood,  1  Russ.  ^  MyL  354.  WUIU  v.  Farrcr, 
5  K.  4"  J^*  381.  2  Fotvler's  Exch,  232. ;  and  Downing  v.  Downing, 
Reg.  Lib.  1746.,  which  was  a  case  before  Baron  Clarke  and  three 
Masters,  in  the  absence  of  the  Lord  Chancellor,  in  which  the 
party  who  had  made  default  not  appearing  to  oppose  the  motion, 
the  order  was  made  absohite  in  the  first  instance  on  affidavit  of 
service. 
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1840. 


1840.  STRICKLAND  v.  STRICKLAND. 

Feb.  IS. 

A  bill  was  HPHE  bill  stated  the  will  and  codicil  of  the  testator, 

blfsha^wmas  ""^^^  ^•^^c*^'  *"  ^'^^  ^^^"^   stated,   the   Plaintiflf 

to  real  estate,  claimed  to  be  entitled  to  a  life  estate  in  certain  pre- 

Yf  «|Pf  fortli 

the  will* and  niises,  and  it  stated  that  the  will  had  been  duly  proved 

stated  that  it  Jn  the  proper  Ecclesiastical  Court.     It  also  contained 

proved  in  the  ^n  allegation  of  a  pretence  made  by  the  Defendant  that 

proper  eccle-  ^j^^  testator  liad  altered  his  will  and  codicil  by  striking 

siastical  court,  ^                                                                      •'               ^ 

and  it  con-  out  certain  stated  limitations,  and  it  charged  the  con- 

aUcKationof  a  ^^^^J^  ""^  "that  the  testator  duly  executed  several  parts 

pretence  on  of  the  said  will  and  codicil  as  the  same  were  therein- 

Defendant,  before  set  forth;  and  that  his  execution  of  each  and 

that  the  will  every  part  thereof  was  duly  attested   for  passing  real 

had  been  ,       i     .               ,    ,        . V.  .                ,      n         ,         . 

altered,  estate  by  devise ;  and  that  if  it  were  the  fact  that  there 

h  ^lrf"d  tl  ^^^  ^"y  striking  out  or  altering  of  any  portion,  either  of 

contrary,  and  the  said  will  or  first  codicil  as  thereinbefore  stated,  the 

was  executed  same  appeared  in  one  part  only  of  the  said  will  and  first 

in  several  codicil,"  and  that  the  other  parts  which  were  in  the 

copy  of  which  testator's  own  custody  at  his  death  were  entire  and  un- 

was  in  the  defaced,  and  that,  if  any  part  had  been  defaced,  the 

possession  of  i 
the  testator  at  same  was  not  done  by  the  testator, 
his  death  un- 
altered.    The 

Defendantput  The  bill  prayed  for  the  establishment  of  the  will,  and 

stafiiv'^th'at  ^  declaration  that  the  Plaintiff  was  entitled  for  life  to  the 

the  will  ffjj  real  estate  in  question,  and  consequential  relief. 

proved  did 
not  contain 

certain  pas-  ^j.,^^  Defendant  put    in   a  plea    stating    «  that  the 


Races 


from  which  it    first  codicil,  as  in  the  said  bill  was  mentioned,  duly 
draw"  the  cmi-  Proved  in  the  proper  Ecclesiastical  Court,  as  the  first 

elusion  that  Codicil 

the  bill  was 

defective  for  want  of  parties.    There  was  no  answer  accompanying  the  plea :  Held» 
that  the  plea  was  irregular  in  point  of  form. 
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Strickland 


codicil  to  the  will  of  Sir  George  Strickland  the  testator,        1840. 

did  not  appear  to  contain  either  of  the  following  pas* 

sages  [stating  tliem]  "•     The  conclusion  attempted  to  be  v. 

drawn  by  the  plea  was,  that  the  bill  was  defective  for   Strickland. 

want  of  parties.     The  plea  was  not  accompanied  by  any 

answer. 

Mr.  Kindersley  and  Mr.  Shadwelly  for  the  plea,  argued 
that  it  appeared  from  the  plea,  that  the  passages  in 
question  were  not  contained  in  the  testator's  will ;  in 
which  case  the  bill  was  defective  for  want  of  parties. 

Mr.  Pemberton  and  Mr.  Beihell^  contru^  raised  many 
objections  to  the  plea  in  point  of  form,  and  amongst 
them,  that  the  will  which  the  plea  alleged  not  to  con- 
tain the  passages  in  question  was  the  will  proved  in  the 
Ecclesiastical  Court ;  that  the  question  here  related  to 
real  estate,  and  it' was  therefore  quite  immaterial  in  what 
terms  the  will  had  been  proved  in  the  Ecclesiastical 
Court,  which  had  no  jurisdiction  in  questions  relating  to 
real  estate. 

Mr.  Kindersley  in  reply.  The  Plaintiff  states  the  will 
to  have  been  proved  in  the  Ecclesiastical  Court,  and 
the  plea,  properly  enough^  identifies  that  will  as  the 
will  stated  to  be  proved  in  the  Ecclesiastical  Court,  and 
negatives  the  existence  in  it  of  the  passages  in  question. 
Doe  dem.  Burtonshavi)  v.  Gilbert  {a)  was  cited. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
plea  could  not  be  sustained  in  point  of  form.  That  the 
plea  did  not  negative  the  fact  alleged,  namely,  that  the 
will  and  codicil  were  as  stated  in  the  bill,  but  traversed 
the  fact  of  the  copy  proved  in  the  Ecclesiastical  Court 

being 

(a)  Cowperf  49. 
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lS4iO.       being  so.    That  the  question  here  was,  what  was  the 

y^^^^^     will  to  be  established  in  this  Court  in  respect  of  the  real 

Stricjllano  ^ 

V.  estate,  and  not  what  will  had  been  proved  in  the  Ecde- 

SxaicKLAND.    siastical  Court. 

His  Lordship  also  said,  that  the  plea  required  proper 
averments  to  lead  to  the  conclusion  attempted  to  be 
deduced. 


March  4. 


Letters 
proved  iu  the 
caase,  but  not 
referred  to  in 
the  pleadings 
are  inadmissi- 
ble in  evi- 
dence, even 
on  the  ques- 
tion of  costs. 


WHITLEY  V.  MARTIN. 

^T^HE  only  question  in  this  case  was,  who  ought  to 
pay  the  costs  of  the  suit,  as  to  which 
Mr.  G.  Richards,  as  a  ground  for  charging  the  De- 
fendant with  the  costs  of  the  suit,  proposed  to  read 
letters  which  had  passed  before  the  institution  of  the 
suit,  shewing  that  the  Defendant  had  refused  to  furnish 
accounts. 


Mr.  Anderdon  admitted  that  the  letters  had  been 
proved  in  the  cause,  but  he  stated  that  they  had  not 
been  referred  to  in  the  pleadings. 

The  Master  of  the  Rolls  said  he  could  not  take 
this  evidence  into  his  consideration,  as  the  Plaintiff  had 
in  no  way  called  these  letters  to  the  attention  of  the 
Defendant,  or  given  him  the  least  opportunity  of  ex- 
plaining them. 


See  Howell  v.  George,  1  Mad,  1. 


CASES  IN  CHANCERY.  227 

1840. 


PALMER  V.  WAKEFIELD.  March  20. 


THE  testator  Richard  Palmer^  being  entitled  in  right  A  testator  ap- 

of  Elizabeth  his  wife  (now  the  wife  of  the  Defendant  PpJ^t'^^'an'd 

Wakefield)  to  two  legacies  of  3000/.  and  500/.  each,  which  gave  them  a 

had  not  been  reduced  into  possession,  by  his  will,  dated  nuikiDg  ad- 

in  1807,  bequeathed  to  his  wife  Elizabeth,  the  sum  of  yancementsto 
*  .  hi9  children  j 

1000/.  part  of  these  legacies,  **  and  be  gave  and  be-  and  he  direct- 

queathed  the  sum  of  2500/.,  being  the  remainder  of  the  ^jj^^^j^^  1®" 
aforesaid  legacies  amounting  to  3500/.  as  aforesaid,  and  a  new  trustee 
the  interest  that  should  become  due  thereon  until  the  pJJntgj^   one 
principal  should  be  paid,  unto  his  said  wife,  and  to  his  alone  (the 
brother  the  Rev.  John  Palmer,  their  executors  and  ad-  children)  act- 

ministrators,  upon  trust  to  lay  out  and  invest  the  same  ^^»  *"^  made, 

,  as  was  allied, 

in  or  upon  some  or  one  of  the  public  stocks  or  funds,  advancements 

or  upon  irovernment  or  real  securities,  in  their  names  at  ^*"*®"^ '"« 
*        «^  ^  »  concurrence 

interest,  with  power  to  vary  and  transfer  such  stocks,  of  the  other 
funds,  and  securities  for  others  of  a  similar  nature  until  apMhitment  ^ 

the  same,  or  the  money  thereon  to  be  invested,  should  of  a  new  trus- 

tee  *  Held 
become  transferrable  and  assignable  under  the  trusts  that  the  pro- 

thereinafter  declared  concerninir  the  same :  and  he  de-  P^'',  <J»scrction 

.  had  not  been 

clared  that  his  said  wife  and  brother,  and  the  survivor  of  exercised,  and 

them,  or  other  the  trustees  or  trustee  for  the  time  beini;  ^°?^"^  •^"- 

,       ,       ,  °   qumcs  could 

of  his  said  will,  should  stand  possessed  of  the  stocks,  funds,  he  directed  as 

and  securities  after  said  sum  of  2500/.  should  be  so  in-  advancements 
vested  as  aforesaid,  and  of  said  sum  of2500L  in  the  mean  ^''h  a  view  to 
time,  in  trust  to  pay  to  and  permit  and  suffer  his  said  allowed. 

wife  ^  widow 
was  absolutely 
entitled  to  legacies  of  3500/.,  of  which  her  husband  by  his  will  professed  to  give  to  her 
and  her  children  2500/.,  which  he  directed  to  be  invested  in  the  funds  or  real 
securities.  He  gave  his  widow  other  benefits  out  of  his  own  property.  The  widow 
received  the  money,  and  invested  it  in  the  funds,  but  treating  it  as  her  own,  she 
afterwards  sold  it  out,  and  applied  it  to  her  own  use.  A  case  of  election  arose  on 
the  will,  but  it  did  not  appear  when  she  had  elected.  Held,  that  the  widow  electing 
to  take  under  the  will  was  responsible  for  2500/.  only,  and  not  for  the  stock  pur- 
chased therewith. 
Liability  of  husband  for  the  breach  of  trust  of  his  wife  before  marriage. 
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Palmer 

r. 

Wakefield. 


wife  or  her  assigns  to  receive  the  interest,  dividends,  and 
annual  produce  thereof  during  her  life  for  her  and  their 
own  use ;  and  from  and  immediately  after  her  decease  in 
trust  for  all  and  every  his  present  and  future  children 
by  his  said  wife  that  should  be  living  at  his  decease  or 
born  in  due  time  afterwards  in  equal  shares,"  &c.  The 
testator  devised  all  his  freehold,  copyhold,  and  lease- 
hold estates  to  his  wife  and  brother  upon  similar  trusts. 
The  will  contained  a  clause,  whereby  the  testator  de- 
clared and  directed  that  it  should  be  lawful  for  the  trus- 
tees or  trustee  for  the  time  being  of  his  will  after  the 
decease  of  his  said  wife,  and  also  during  her  life  with 
her  consent,  to  levy  and  raise  by  mortgage,  sale,  trans- 
fer, or  other  disposition  of  the  presumptive  or  expectant 
shares  of  his  said  children,  of  and  in  the  therein  afore- 
said stocks,  funds,  securities,  and  trust  estates,  or  any 
part  thereof,  any  sum  or  sums  of  money  not  exceeding 
the  sum  of  600/.  for  any  one  child  towards  the  main- 
tenance and  education  of  his  said  children,  or  towards 
placing  out  his  said  children  in  any  profession,  trade,  or 
employment,  or  otherwise  for  their  advancement  or 
benefit,  notwithstanding  such  children  should  not  have 
attained  vested  interests ;  and  the  testator  directed  new 
trustees  to  be  appointed  if  the  said  Elizabeth  Palmer 
and  John  Palmer^  or  either  of  them,  or  any  future  trus- 
tees or  trustee,  should  die  or  refuse  or  decline  to  act, 
and  he  appointed  his  wife  sole  executrix  and  guardian 
of  his  children. 


The  testator  died  in  1808,  leaving  his  wife  and  six 
infant  children  surviving,  the  eldest  of  whom  was  then 
about  sixteen  years  of  age ;  his  will  was  proved  by  his 
widow  alone ;  she  thenceforward  enjoyed  the  testator's 
property  devised  and  bequeathed  to  her  for  life.  John 
Palmer,  the  testator's  brother,  survived  the  testator,  and 
died  in  1817,  and  (as  was  stated  in  the  bill  and  answer) 
without  having  acted  in  the  trusts. 

In 
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In  March  1816  Elizabeth  Wakefield^  the  widow,  re-        1B40. 
ceived  the  sums  of  8000/.  and  500/.,  and  on  the  28th  of    ^^T"*^'^"^^ 

PaLM£R 

march  1816  she  invested  the  same  in  her  own  name  «. 

in  the  purchase  of  S878/.  25.  4rf.  Navy  5  per  cents.  Wa«told. 
This  sum  was  afterwards  converted  into  3228/.  185.  9c/. 
4  per  cents,  and  was  sold  out  by  her  in  different  sums 
in  the  years  1827,  1829,  and  1830,  through  the  inter- 
vention of  the  Defendant  Thomas  Wakefield;  the  produce 
was  received  by  him  and  applied  in  the  reimbursement 
of  advances  made  by  him  to  Elizabeth  Pabna-. 

In  October  1831,  Elizabeth  Palmer  married  the  De- 
fendant Thomas  Wakefieldj  and  on  their  marriage  a  set- 
tlement was  made  on  him  of  the  property  devised  by 
the  testator's  will,  A  separation  took  place  between 
Defendant  Walcejield  din(l  his  wife,  and  in  1835  the  tes- 
tator's children  filed  this  bill  against  Thomas  Wakefield 
and  Elizabeth  his  wife,  to  compel  them  to  replace  the 
stock  which  might  have  been  purchased  with  the  2500/. 
The  bill  alleged  that  a  case  of  election  had  arisen  under 
the  testator's  will,  and  that  Elizabeth,  the  widow  of  the 
testator,  had  elected  to  take  under  the  testator's  will; 
it  also  alleged  that  Thomas  Wakefield^  both  when  the 
stock  was  sold  out,  and  on  his  marriage,  had  notice  of 
the  trusts  of  the  fund. 

Thomas  Wakefield,  who  appeared  separately  from  his 
wife,  denied  all  notice  of  the  trust;  none  was  proved 
against  him  further  than  the  constructive  notice  which 
might  arise  from  the  marriage  settlement. 

f 

The  Defendant,  by  his  answer,  insisted  that  the  lega- 
cies belonged  absolutely  to  his  wife,  and  that  if  any 
case  of  election  did  arise,  no  election  had  been  made ; 
he  further  said  "  he  believed  that  the  Plaintiffs  had, 
in  fact,  long  since  had  and  received   from  Elizabeth 

Vol.  III.  R  Wakefield 
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PALMEft 

V. 

Wajcefibld. 
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Wakefield  the  full  benefit  to  which  they  would  have 
been  entitled  from  such  bequest;  for  he  said  that  iSb- 
zabeth  Wakefield  remained  unmarried  from  the  death  of 
her  first  husband,  in  1807,  to  October  1831,  when  she 
intermarried  with  the  Defendant ;  and  that  during  that 
period  the  Defendant  believed  that  she  not  only  main- 
tained  and  educated  the  Plaintiffs,  her  children,  bat 
also  advanced  considerable  sums  of  money  in  placing 
out  the  Plaintiffs,  her  sons,  and  on  the  marriage  of 
the  Plaintiffs,  her  daughters;  and  that  the  sums  of 
money  paid  and  applied  by  her  for  the  purposes  afore- 
said, were  fully  equal  to  the  shares  of  the  Plaintiffs,  her 
children,  of  and  in  the  sum  of  2500/.  in  the  testator's 
will  mentioned  to  be  bequeathed  to  them  out  of  the 
legacies  of  3000/.  and  500/." 


At  the  original  hearing  of  the  cause,  in  1838,  it  was 
referred  to  the  Master  to  enquire  whether  Elizabeth 
Wakefield,  before  her  marriage,  had  elected  to  take  the 
benefits  given  by  the  testator's  will ;  the  Master  found 
in  the  affirmative. 

The  cause  now  came  on  for  further  directions,  when 

Mr.  Kindersley  and  Mr.  Koe^  for  the  Plaintiffs,  asked 
for  a  decree  against  the  Defendants  to  replace  the  amount 
of  stock  in  which  the  2500/.  had  been  invested,  with 
costs,  contending  that  the  Defendant  Wakefield  had  con- 
structive notice  of  the  breach  of  trust  committed  by  his 
wife,  and,  moreover,  that  he  was  responsible  for  the 
liabilities  of  his  wife  at  the  time  of  the  marriage. 


Mr.  Peniberton  and  Mr.  Wilbraham  for  the  Defendant 
Mr.  Wakefield,  contended  that  the  Defendant  was  not 
affected  by  notice  of  the  trusts,  and,  if  responsible,  was 
responsible  for  the  2500/.  sterling  only;  and  further 

that 
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that  from  this  sum  the  amount  advanced  by  Mrs.  Wake* 
Jteld  to  her  children  for  their  maintenance  and  advance- 
ment (being  ascertained  by  a  further  enquiry )»  ought  to 
be  deducted. 


1840. 


Palmei 

V, 

Wakitibld 


The  Master  of  the  Rolls  (after  stating  the  prin* 
cipal  circumstances  of  the  case)  said,  I  think  that  as 
Mr.  Wakefield  on  his  marriage  obtained  from  his  wife  a 
conveyance  of  the  interest  in  the  real  estate  which  she 
took  under  the  will  of  her  first  husband,  he  must  be 
assumed  to  have  had  notice  of  its  contents  at  that  time, 
but  there  is  not  the  slightest  evidence  to  shew  that  he 
was  acquainted  therewith  at  the  time  when  the  stock  was 
sold.  I  apprehend,  therefore,  that  the  circumstance  of 
his  being  employed  by  Mrs.  Palmer^  as  an  agent  to 
procure  the  sale  of  that  stock,  in  no  way  affected  him 
with  the  knowledge  of  the  will.  Some  time  after  the 
second  marriage,  Mr.  and  Mrs.  Wakefield  separated, 
and  Mr.  Wakefield  being  then  called  upon  to  make  good 
the  stock  which  the  legacies  would  have  purchased  if 
invested  when  first  received,  his  wife,  who  was  the 
person  by  whom  and  for  whose  benefit  it  was  sold,  and 
who  had  used  it,  appears,  upon  the  hearing  of  this 
cause,  separately  from  her  husband,  saying,  she  makes 
no  objection  to  the  relief  which  the  Plaintiff  seeks. 
This  certainly  is  one  of  those  cases  which  can  never 
be  contemplated  without  great  pain.  The  law  is  rigid, 
and  in  respect  of  breaches  of  trust  must  compel  par^ 
ties  to  perform  their  duty;  but  in  this  case  we  find 
the  children,  educated  and  maintained  by  the  mother, 
out  of  her  means  and  not  out  of  any  fortune  or 
property  of  their  own,  many  years  after  they  have 
attained  the  age  of  twenty  one  years,  and  after  a 
separation  between  their  mother  and  her  second  hus- 
band, come  and  demand  a  restoration  of  this  stock, 
and  resisting  the  slightest  allowance  in  respect  of  the 

R  2  benefiU 
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benefits  which  they,  from  time  to  time,  received  from 
her  during  the  period  in  which  she  was  applying  her 
own  means  for  their  maintenance.  It  is  fit,  I  think,  to 
advert  to  these  proceedings,  though  my  judgment  must 
not  in  the  least  be  guided  by  considerations  of  that 
nature.  In  cases  of  breaches  of  trust  the  law  must  be 
rigidly  applied,  however  hard  it  may  press  in  particular 


A  question  was  made  whether,  under  this  will,  a  case 
of  election  arose.  It  appears  to  me  there  clearly  did. 
It  was  referred  to  the  Master  to  enquire  whether  she 
had  elected;  and  the  Master  has  found  that  she  has. 
Having  elected,  it  was  her  duty,  as  I  conceive,  to  treat 
the  money  originally  belonging. to  her,  but  of  which 
the  testator  assumed  the  right  of  disposing,  as  a  legacy 
given  by  the  will  and  subject  to  the  trusts  contained  in 
the  will ;  she  must  be  taken  to  have  known  the  right, 
and  ought  to  have  performed  her  duty,  and  I  think  that 
she  must  be  considered  as  owing  that  money  from  the 
time  when  it  came  into  her  hands.  She  appears,  how- 
ever, not  to  have  considered  herself  subject  to  any  duty, 
but  to  have  treated  the  money  as  her  own.  She  had 
the  option  in  what  sort  of  security  she  would  invest  it, 
and  might  have  invested  it  upon  real  security,  and  the 
rights  of  the  parties  would  have  been  fully  satisfied  by 
the  production  of  the  principal  sum  of  2500/.  given  by 
the  testator  in  this  case;  and,  looking  at  the  circum- 
stances of  this  case,  I  do  not  think  that  I  am  acting  at 
all  contrary  to  the  rules  which  this  Court  has  adopted, 
when  I  say,  that  the  sum  for  which  she  was  answerable 
was  the  sum  of  2500/.,  the  principal  money ;  she  became 
answerable  for  it,  in  respect  of  what  must  be  consi- 
dered as  her  breach  of  trust,  because,  upon  her  election, 
it  became  trust  money.      Having  become  answerable 

for 
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for  it,  she  married  Mr.  Wakefield^  and  it  was  by  the 
marriage,  and  by  his  assuming  the  liabilities  to  which 
she  was  subject,  that  he  also,  as  I  think,  became  liable  to 
pay  it,  notwithstanding  he  is  called  upon  to  make  good 
that  liability  by  these  children,  who  are  aided  in  doing 
so  by  the  mother,  who,  before  her  marriage,  applied  this 
money  to  her  own  use  as  she  thought  fit  The  childreni 
nevertheless,  who  are  the  objects  of  the  trust,  and  en- 
titled to  the  benefit  of  that  which  the  testator  intended 
to  give  them,  have  a  right  to  call  upon  him  to  make 
good  that  sum. 


1840. 


Palmer 

V, 

Wakefield. 


The  next  question  which  has  been  raised  is,  whether 
any  allowance  is  to  be  made.  There  is  a  proviso  in  the 
will,  giving  the  trustees  a  power  to  apply  sums  of 
money,  vto  the  extent  of  600/.  for  each  child,  for  their 
maintenance,  education,  or  advancement  Could  any 
body  do  it  but  the  trustees  ?  Did  the  testator  intend 
that  this  discretionary  power  should  be  vested  in  any 
body  but  the  trustees  ?  I  must  say  that  it  is  with  great 
regret  that  I  come  to  the  conclusion  that  the  trustee, 
not  having  been  here  introduced,  because  the  lady  ap- 
plied the  money  herself,  and  without  applying  to  Mr. 
«7.  Palmer  to  act  as  trustee,  there  was  not  that  discretion 
in  the  application  of  this  money  which  was  necessary 
under  all  the  circumstances  in  this  case.  It  happened 
that  this  lady,  thinking  herself  the  absolute  owner  of 
this  property,  applied  what  she  considered  her  own 
monies  for  the  maintenance  of  the  children.  She  might, 
by  the  assistance  of  the  trustee  or  of  this  Court,  have 
had  the  money  applied  for  them ;  and  the  question  is, 
whether,  after  so  many  years,  we  can  review  the  matter, 
and  say,  she  ought  to  be  allowed  this  sum.  I  am  much 
afraid,  according  to  the  rules  which  have  been  adopted, 
we  cannot 
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tr. 

Wakereld. 


Considering  that  the  suit  has  other  objects  than  the 
relief  in  respect  of  the  breach  of  trust,  the  decree  must 
be  against  the  Defendant,  Mr.  Wakefield,  without  costs. 


JimeS. 


HINDE  V.  BLAKE. 


One  of  the 
presumptive 
next  of  kin  as* 
sigDed  the  ^ 
share  to  which 
be  might  be- 
come entitled 
in  the  per- 
sonal estate  of 
a  lunatic  who 
was  then  liv- 
ing, on  trust 
to  pay  the 
costs,  and  any 
sums  which 
might  be  ad- 
vanced for  the 
purposes  of 
the  trust,  then 
to  pay  an  an- 
nuity to  the 
assignee,  and 
afterwards  to 
pay  his  debts. 
No  creditor 
was  party  to 
the  ueed. 
The  trustees 
made  some 
payments  in 
advance.    On 
the  death  of 


rriHIS  was  a  general  demurrer  to  a  bill,  which  in  sub- 
-■-    stance  stated  as  follows :  — 

WiUiam  Blake  became  a  lunatic  in  August  1833,  being 
possessed  of  a  sum  of  11,403/L  consols. 

After  his  lunacy,  and  in  January  1834,  Sir  Francis 
Blake,  who  was  one  of  the  brothers  and  presumptive 
next  of  kin  of  the  lunatic,  by  a  deed  made  between  him- 
self of  the  one  part,  and  the  Plaintiffs  who  were  trustees 
of  the  other  part,  conveyed  and  assigned  to  the  plainti£& 
all  his  real  estate,  and  all  the  part,  share,  and  interest  in 
the  said  sum  of  1 1,403/.  consols.,  and  of  any  other  monies 
belonging  to  the  said  William  Blake,  the  brother  of  the 
said  Sir  Francis  Blake,  and  a  lunatic,  to  which  he  the 
said  Sir  F.  Blake  should  or  might  become  entitled  upon 
the  decease  of  the  said  W*  Blake  as  his  next  of  kin,  or 
as  one  of  his  next  of  kin,  whether  such  part,  share,  or 
interest  shoulS  be  a  third  or  a  moiety,  or  a  greater  part, 
share,  or  interest,  with  a  power  of  attorney  and  covenant 

for 


'-^mtor  and  the  assienor  for  payment  of  the 
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for  further  assurance;  and  by  an  indenture  of  even  date,  1840. 
And  made  between  the  same  parties,  the  trusts  were  de- 
clared to  be  in  the  first  place  to  pay*  the  costs,  charges, 
and  expenses,  and  any  sums  they  might  advance  for  the 
purposes  of  the  trust,  in  the  next  place  to  pay  to  Sir  F, 
Blake  an  annuity  of  500/.  a  year,  and  then  for  payment 
of  his  debts. 

It  did  not  appear  that  any  creditors  were  parties  to 
this  transaction. 

The  lunatic  died  in  18S8,  leaving  Sir  F.  Blake  the 
Defendant  Robert  D.  Blake^  and  Mrs.  Stag^  his  next  of 
kin,  who  became  entitled  to  his  personal  estate;  admini- 
stration was  granted  to  R.  D.  Blake,  who  possessed 
himself  of  the  personal  estate. 

This  bill  was  filed  by  the  trustees  of  the  creditor  deed 
against  R,  Z).  Blake  the  executor,  Mrs.  Stag,  and  Sir  F* 
Blake,  to  obtain  payment  of  the  share  of  Sir  F.  Blake. 

The  bill  stated  that  the  Plaintiffs  had  paid,  for  the 
purposes  of  the  trust,  more  than  they  had  received,  and 
that  there  was  then  due  to  them  on  the  balance  of  ac- 
count the  sum  of  1806/.;  and  it  also  stated  that  they  had 
made  application  for  payment  to  R.  D.  Blake,  the  admi- 
nistrator, which  he  refused  to  make ;  and  that  Sir  F. 
Blake  was  desirous  that  the  one  third  of  the  said  sum 
of  1^,100/.  consols  should  be  paid  to  them  upon  the 
trusts  of  the  deed. 

To  this  bill  R.  Z).  Blake  filed  a  demurrer  for  want  of 
equity. 

Mr.  Tinney  and  Mr.  Lovat,  in  support  of  the  de- 
murrer, contended  that  there  was  no  valid  assignment 
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of  this  property,  it  being  at  the  time  a  mere  possibility^ 
and  that  nothing  passed  to  the  trustees.  Feame  Conim 
Bern.  549.,  Wright  v.  Wright,  (a)  That  the  deed  was 
inoperative,  no  creditors  being  parties  to  it. 

Wallwyn  v.  Coutts  (6),  Garrard  v.  Lord  Lauderdale  {c\ 
Colyear  v.  The  Countess  ofMxdgrave.  {d) 

Mr.  Purvis  (in  the  absence  of  Mr.  Pemberton)  in  sup- 
port of  the  bill.  In  equity  a  possibility  is  assignable  for 
valuable  consideration,  Metcalfe  v.  TTie  Archbishop  of 
York  {e) ;  and  the  payment  of  the  debts  and  of  the  costs 
incurred  by  the  trustees  form  a  sufficient  consideration ; 
besides  which,  it  must  be  taken  to  be  the  fact  that  Sir 
F.  Blake  is  desirous  that  the  amount  should  be  paid  to 
the  Plaintiffs. 


The  deed  contains  a  power  of  attorney,  which,  being 
coupled  with  an  interest,  is  irrevocable  until  the  money 
advanced  has  been  repaid. 

Mr.  Tinneyy  in  reply.  In  Metcalfe  v.  The  Archbishop 
of  York  there  was  an  actual  consideration  at  the  time : 
here  the  deed  is  attempted  to  be  suppoited  by  pay- 
ments subsequently  made. 

If  the  subject  matter  be  not  assignable,  it  matters  not 
whether  the  assignor  is  desirous  that  payment  should 
be  made  to  the  Plaintiffs  or  not ;  the  question  being 
whether,  under  the  deed,  they  have  in  themselves  such 
an  interest  as  will  enable  them  to  maintain  the  suit. 

The 


(a)  1  Ves,  sen.  409. 

(b)  5  Mer.  707. 

(c)  3  Sim,  1 . ;  and  2  Ruu.  4* 
ilfy.  451. 


((/)  2  Keen.HX. 

(e)  1  ilfy.  4-  Cr,  547. 
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The  Master  of  the  Rolls. 

The  Defendant  admits  that  he  is  the  legal  personal 
representative  of  Wiliiam  Blake^  who  died  a  lunatic  pos* 
sessed  of  personal  estate,  and  that  the  next  of  kin  of 
William  Blake  were  Sir  Francis  Blakey  R.  D.  Blake^ 
and  Mrs.  Stag.  It  is  admitted  that  the  Defendant  JR. 
D.  Blake,  as  the  legal  personal  representative,  has  pos- 
sessed himself  of  the  estate,  and  that  he  must  account 
for  it  to  the  next  of  kin,  one  of  whom  is  Sir  Francis 
Blake,  but  it  is  denied  that  the  Plaintiffs  have  any  right 
to  sue. 


1840. 


William  Blake,  the  intestate,  became  a  lunatic  in 
August  1833,  and  the  Defendant  Sir  Francis,  who  was 
one  of  the  presumptive  next  of  kin  at  the  time  of  the 
lunacy,  executed  two  contemporaneous  deeds,  by  one  of 
which  he  assigned  all  his  possible  interest  in  the  per- 
sonal estate  of  the  lunatic.  The  other  was  a  declaration 
of  trust :  it  recites  that  several  debts  were  due  from  Sir 
jP.  Blake  at  the  time,  and  the  trusts  are  for  payment  of 
costs,  and  any  sums  which  they  might  advance  for  the 
purposes  of  the  trust,  and  then  to  pay  Sir  F»  Blake  an 
annuity  of  700/.  a  year,  and  afterwards  to  pay  his  debts. 
Sir  Francis  had  no  actual  interest  in  the  property  of  the 
lunatic  at  the  time,  but  he  might  have,  if  living,  at  the 
lunatic's  death.  It  is  admitted  that  the  deed  was  exe- 
cuted ;  but  the  objections  taken  are,  first,  that  there  was 
no  proper  subject  of  assignment,  because  the  assignor 
had  only  a  possibility,  and  secondly,  that  there  was  no 
sufficient  consideration  for  the  deed. 


The  money  is  payable  to  Sir  Francis  Blake,  or  those 
claiming  under  him ;  the  Plaintiff  alleges,  and  it  is  ad- 
mitted by  the  demurrer,  that  Sir  Francis  Blake  is 
desirous  that  payment  should  be  made  to  the  Plaintiffs  ; 

and 
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and  it  is  alleged  and  admitted  by  this  record  that  the 
deed  was  executed  by  Sir  F.  Blake^  and  that  monies  have 
been  expended  by  the  trustees  on  the  faith  of  it.  I  am 
inclined  to  think  there  is  a  sufficient  consideration ;  but 
Sir  F.  Blake  being  admitted  to  be  desirous  that  the 
money  should  be  paid  to  the  Plaintiffs,  I  think  the  de- 
murrer must  be  overruled. 


BETWEEN 

June  15.      ANN  RYCROFT,  the  Wife  of  HENRY  RYCROFT, 

and  PAMELA  RYCROFT,   an   Infant,  by  their 
next  Friend         -  .  -  >  Plaintifl&; 

AND 

WILLIAM    M.    CHRISTY    and    HENRY    RY- 
CROFT  ....  Defendants. 


A  feme  covert  rpHE  testator  Jb/m  Price,  by  his  will,  dated  in  1881, 
position  of  bequeathed  his  personal  estate  to  the  Defendant 

P'^P^P]^'.^  William  Miller  Christy,  on  trust  to  sell  and  invest,  and 
was  doubtful  pay  the  dividends,  &c.  *^  unto,  or  permit  the  same  to  be 
setdecT to  her*  received  and  taken  by  Ann  Rycroft,  then  residing  with 
separate  use.  him  as  his  housekeeper,  or  her  assigns,  during  her  life, 
disclaimed :     for  her  and  their  aam  absolute  use  and  benefit^*  and  after 

Held,  that  jjer  decease  in  trust  for  his  natural  daughter  Pamela  by 
whether  sepa-  ,  ,  o  ^ 

rate  property    the  said  Ann  Bycrofi. 

or  not,  the  The 

husband's  dis- 
claimer gave  effect  to  the  disposition  of  the  wife. 

i4.  B.^  the  ceMtuique  trust  of  money  in  the  hands  of  a  trustee,  by  deed,  without  con- 
sideration, directed  pare  of  the  dividends  to  be  paid  by  him  for  the  maintenance  of  an 
infant,  a  strangier  to  A,  P.,  and  covenanted  to  indemnify  him,  and  agreed  to  allow 
the  same  out  of  the  dividends  of  the  trust  fund.  The  trustee  accepted  the  new 
trust,  and  acted  upon  the  deed :  Held,  that  there  was  a  valid  executed  trust  created, 
which  A.  B.  could  not  revoke. 
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The  testator  died  in  the   same  year,  leaving  Ann        1840. 
Bycroft  and  her  daughter  Pamela^  and  also  another      ^irc^jm 
.natural  daughter  by  one  Ann  Elf.  •• 

,CHaitTY. 

William  M.  Christy  proved  the  testator's  will. 

Arm  Bycroft  was   a  married  woman,   her  husband 
being  living  at  the  death  of  the  testator. 

The  daughter  of  Ann  Elf  being  wholly  unprovided 
for,  Ann  Bycroft^  by  an  instrument  dated  the  21st  of 
December  iSSl,  and  made  between  the  Plaintiff  Ann 
Bycroft  of  the  one  part,  and  William  M.  Christy  of  the 
other  part,  after  reciting  the  will,  and  that  the  testator 
had  another  child  by  Ann  Elf  and  that  it  was  his 
express  wish  and  desire,  although  not  stated  in  his 
will,  that  the  said  Ann  Elf  should  be  paid  or  allowed 
out  of  his  estate  75.  a  week  for  the  maintenance  and 
support  of  his  said  child  by  the  said  Ann  Elf  as  the 
said  Ann  Bycrofi  did  thereby  acknowledge ;  it  was  wit- 
nessed that,  in  order  to  carry  into  effect  the  wish  and 
desire  of  the  testator,  Ann  By(:rqft  did  thereby  direct 
W.  M.  Christy y  out  of  the  interest  of  500/.,  forming  part 
of  the  produce  of  the  estate  of  the  testator  secured  by 
the  warrant  of  attorney  of  one  Bichard  Meeson,  to  pay 
7s.  a  week  to  Ann  Elf  for  the  maintenance  of  her  child 
until  she  should  attain  sixteen  years.  Ann  Bycrofi 
thereby  covenanted  to  indemnify  Christy  in  respect  of 
such  sum,  and  agreed  to  allow  the  same  to  Christy  out 
of  the  dividends  payable  to  her  under  the  will.  At  the 
time  of  Ann  Bycrqft^s  executing  the  deed  she  was  a  ra*ar- 
ried  woman,  having  married  the  Defendant  Henry  By^ 
croft  in  1811;  they  were  then  and  were  now  living 
separate. 

The  trustee  accepted  the  trusts  of  the  deed  of  1831» 

and  acted  upon  it. 

In 
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In  1835  Ann  Rycroft  and  her  daughter  filed  a  bill 
against  her  husband  and  Christy  the  trustee,  for  the 
administration  of  the  estate.  H.  Bycrqft^  the  'husband^ 
by  his  answer,  disclaimed  all  interest  in  the  funds. 

By  an  order  on  further  directions,  it  was  referred  to 
the  Master  ^^  to  inquire  and  state  to  the  Court,  whether 
the  agreement  in  the  answer  of  the  Defendant  W»  M» 
Chnsty  was  binding  on  Ann  BycrofiP  The  Master 
found  in  the  affirmative. 

The  Plaintiff  took  an  exception  to  the  report,  alleging 
that  the  Master  ought  to  have  found  that  the  agreement 
was  not  binding  on  the  Plaintiff.  This  exception  now 
came  on  for  argument. 

Mr.  C.  P.  Cooper^  for  the  Plaintiff^  contended  that  the 
words  of  the  will  did  not  create  a  separate  estate  in  Mrs. 
Bycrqft;  Tyler  y.  Lake,  {a)  That  her  deed,  therefore, 
as  a  married  woman,  was  inoperative,  and  could  not 
become  effectual  by  the  subsequent  disclaimer  of  her 
husband.  That  this  was  an  executory  and  voluntary 
trust,  which  could  not  be  enforced  in  this  Court. 


Mr.  Tinney  and  Mr.  Keeney  contra^  contended  that 
the  words  used  by  the  testator  were  sufficient  to  create  a 
trust  for  the  separate  use  of  Mrs.  Rycroflj  who  therefore 
became,  as  regarded  the  property,  ?ifeme  sole,  Prichard 
V.  Ames  {b) ;  and  that  if  not,  then  that  the  effect  of  the 
disclaimer  of  her  husband  confirmed  her  previous  dis- 
position, lliat  a  valid  executed  trust  had  been  created, 
which  had  become  irrevocable  and  binding  on  the 
settlor,  her  husband  and  the  trustee. 


Mr. 


(a)  2i?i«i.4'Af.  183. 


(6)  Turner^  R.22%, 
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Mr.  Cooper  in  reply. 

The  Master  o/*the  Rolls. 

This  case  has  been  very  ably  argued  by  the  counsel 
on  both  sides;  and  though  I  feel  considerable  diffi- 
culty, yet,  on  the  whole,  I  cannot  do  otherwise  than 
come  to  the  same  conclusion  as  the  Master.  The 
will  gives  the  income  to  this  lady  and  her  assigns 
during  her  life,  ^*  for  her  and  their  own  absolute  use 
and  benefit."  I  have,  undoubtedly,  very  great  difficulty 
in  saying  that,  by  the  form  of  words  contained  in  this 
will,  the  property  is  given  to  her  for  her  separate  use ; 
when  the  circumstances  are  considered,  it  is  very  pro- 
bable that  the  testator  so  intended  it ;  but  I  cannot  say 
diat  such  is  the  effect  of  the  words.  At  the  testator's 
death,  Mrs.  Rycrqfi  was  living  separate  and  apart  from 
her  husband ;  the  income  was  at  her  disposal,  to  do 
as  she  pleased  with  it,  for  her  husband,  it  appears, 
did  not  in  any  way  concern  himself  therewith,  and 
having  afterwards  been  informed  of  the  gift,  he  actually 
disclaimed  all  interest  in  it,  and  thus  gave  effect  to  that 
which  his  wife  had  done  with  it.  The  question,  there- 
fore, turns  on  that  which  Mrs.  Bycroft  had  done  in  the 
meanwhile ;  she  had  executed  this  deed,  which  recites 
(upon  what  foundation  in  fact  is  not  stated  here)  that  it 
was  the  wish  and  intention  of  the  testator,  from  whom 
she  derived  this  income,  that  this  child  should  be  main- 
tained and  supported.  What  did  she  do?  There 
was  a  sum  of  500/.  in  the  hands  of  the  trustee,  to  the 
income  of  which  she  was  entitled,  and  which,  when  re- 
ceived, it  was  then  the  duty  of  the  trustee  to  pay  to  Mrs. 
Bycroft  ;  she  executed  an  instrument  which  contains  an 
express  direction  to  Mr.  Christy^  the  trustee,  to  pay  a 
certain  portion  of  that  property  to  the  child  of  Ann 
Elf.      So  far  as  Mrs.  Bycroft  bad  the  power,  she  trans* 

ferred 


1840. 
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ferred  the  trust  from  herself  to  the  object  she  desired  to 
be  benefited,  namely,  to  this  child,  and  from  the  moment 
when  that  direction  was  signed  and  accepted  by  Chrishfj 
it  became  his  duty  to  pay  the  sum  directed  to  Ann  Wf. 
This  duty  being  imposed  upon  him,  and  there  being  no 
further  instrument  or  formality  to  be  executed,  it  be- 
came a  trust  binding  on  Mr.  Christy  to  the  extent  of 
that  direction.  Then  the  question  is,  whether  a  trust, 
which  is  executed  in  this  way,  can  be  rendered  execu- 
tory back  again  by  an  accident  which  subsequently  oc- 
curs, namely,  by  a  transfer  of  this  fund  into  Court? 
The  duty  which  is  once  fixed  is  not  to  be  changed  by 
any  circumstance  which  afterwards  occurs.  I  do  not 
think  upon  that  part  of  the  case  there  is  any  doubt, 
although  there  may  be  upon  the  other  point;  I  think 
the  Master's  report  ought  to  be  confirmed. 


Aug*  5, 


STRICKLAND  v.  STRICKLAND. 


WhereaPlain-  HpHE    Plaintiff  by   his   original   bill   claimed    to  be 
mentf aban-  tenant  for  life  df  three  estates  which  had  been  de- 
dons  a  part  of  ^iggj  ijy  ^he  will  of  the  testator,  Sir  George  Strickland. 
bis  claim,  and  •'                                      ... 
it  ap|[)ears  be  to  three  different  persons,  with  remainders  over, 
has  in  that 
respect  acted 

vexatiously,  The  Defendant  having  put  in  his  answer,  the  Plain- 
motion,  will  ^iff  amended  his  bill,  by  which  he  abandoned  all  claim 

direct  him  to    iq  q^q  of  the  three  estates,  which  had  been  devised  by 
pay  the  costs  '' 

thereby  occa-  the 

sioned.  ^  .... 

A  Plaintiff  having  filed  two  bills,  in  which  his  claims  were  inconsistent,  aban* 
doned  part  of  the  relief  originally  asked :  Held,  that  he  had  acted  vexatiously,  and 
he  was  ordered  to  pay  the  additional  costs  incurred  by  the  abandoned  claim. 
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the  testator  to  bis  son  Charles.     Though  the  amend-        1840. 

ments  were  not  of  any  considerable  lenirth.  yet  a  new    It^^^^^ 

•^  o     »  J  Strickland 

engrossment  of  the  bill  had  become  necessary.  v. 

Stkicxlano*: 

The  Plaintiff,  it  appeared,  had  also  filed  a  bill  in  the 
Vice-Chancellor's  Court,  in  which  (as  was  considered 
by  the  Master  of  the  Rolls  in  this  case)  the  claims  of 
the  Plaintiff  were  inconsistent  with  the  claims  which  he 
put  forward  in  this  suit,  /.  e.  he  claimed  under  the  will 
in  this  suit,  and  against  it  in  the  other. 

It  was  now  moved  on  the  part  of  the  Defendant,  that 
the  Plaintiff  ought  to  pay  all  the  costs  of  the  orginal 
bill,  and  the  costs  of  so  much  of  the  amended  bill  as 
related  to  the  third  estate^ 

Mr.  Girdlestone  and  Mr.  Shadwelly  in  support  of  the 
motion,  cited  Masserene  v.  Lyndon  {a\  Smith  v.  Smith  {b), 
Bullock  V.  Perkins  {c)^  Mavor  v.  Dry{d\  and  Monck 
V.  The  Earl  of  Tankerville  (^),  and  see  Dent  v. 
Wardel  (g),  Watts  v.  Manning  (A),  and  Peed  v.  Cas* 
sens.  (/) 

Mr.  Pemberton  and  Mr.  Bethell,  contrd. 

The  Master  of  the  Rolls. 

I  cannot  help  regretting  that  a  motion  of  such  a 
nature  as  the  present  should  have  been  brought  for- 
ward in   this  form*.      A  great  part  of  the  motion   is 
wholly  groundless,  and  has  been  attempted  to  be  sup- 
ported 

(a)  2  B.  C.  C\  291.  {e)  10  Sim,  284. 

(A)  G.  Cooper,  HI.  (g)  1  Dickens,  359. 

(c)  1  Dickent,l\0.  {h)  1  Sim.  Sf  St.Ail. 

(d)  2  Sim.  4-  St.  11  J.  (i)  1  Sa.  ^  Se.  176. 
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1840.        ported  by  reasoning  wbicb^  if  it  were  to  prevail,  would 

o^"^^^^"^     render  it  impossible  to  amend  a  bill  with  any,  the  least 
Strickland  ^  '' 

9.  safety. 

Strickland. 

The  Plaintiff  has,  by  his  bill,  claimed  estates  which 
were  originally  devised  by  Sir  George  Strickland  to 
three  different  persons.  He  has  amended  the  bill,  and 
continues  his  claim  as  to  two  estates,  and  has  dropped 
his  claim  as  to  the  third.  It  is  said,  and  may  be  said 
truly,  that  if  the  claim  which  has  been  excluded  from 
the  amended  bill  had  also  been  excluded  from  the 
original  bill,  the  Defendant  would  have  been  spared 
some  costs,  both  in  the  copy  of  the  bill,  and  in  answer- 
ing these  particular  claims.  That  can  hardly  be  other- 
wise on  amending  a  bill,  when  any  part  of  the  relief 
is  waived ;  but  at  the  same  time  it  is  very  advantageous 
for  all  parties,  that  where  a  plaintiff  finds  he  cannot 
sustain  any  part  of  his  claim,  he  should  abandon  it  at 
the  earliest  stage  of  the  proceedings. 

It  is  said  that  if  a  plaintiff  makes  a  claim,  and  strikes 
out  the  statement  on  which  it  is  founded,  the  Court 
cannot,  at  the  hearing,  judge  of  the  amount  of  expence 
occasioned  thereby,  as  the  matter  is  no  longer  on  the 
record;  there  is  that  technical  difficulty,  but  it  is  fre- 
quently overcome,  and  many  cases  have  occurred  in 
which  relief  in  respect  of  costs  has  been  given  as  to  parts 
of  the  bill  which  have  been  abandoned;  but  is  the  de- 
fendant to  wait  until  the  hearing  of  the  cause,  if  vex- 
atious amendments  have  been  made?  I  have  no  doubt 
he  is  not,  but  is  entitled  to  a  speedier  remedy.  The 
question  therefore  comes  to  this,  whether  the  Plaintiff 
has  acted  vexatiously. 

As  to  the  length  of  the  amendments,  there  is  nothing 
here  to  call  for  particular  observation.    I  think  there 

is 
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is  not,  from  quantity  of  matter,  any  proof  of  vexation. 
It  is  then  said  that  the  matter  has  been  brought  forward 
vexatiously,  because,  in  another  bill,  the  Plaintiff  was 
asking  relief  quite  inconsistent  with  his  claim  in  this 
suit.  I  think,  from  the  circumstances,  that  the  claims 
are  totally  inconsistent;  and  the  proceeding  does, 
therefore,  appear  to  be  vexatious.  All  I  can  do,  is  to 
direct  an  enquiry  what  additional  costs  have  been  in- 
curred by  this  claim,  which  has  been  abandoned.  These 
costs  must  be  taxed  and  ascertained ;  but  I  must  refuse 
the ,  costs  of  this  application,  on  the  ground  that,  too 
much  is  asked,  by  the  notice  of  motion. 


1840. 


Strxcklamo 

r. 
Stkicklani). 


In  re  SHARFs  Patent. 
Ea:  parte  WORDSWORTH. 


yov,  5,  €. 
Dec.  22. 


o 


N  the  8th  of  October  1836  John  Sharp  obtained  a  Extent  of  the 
patent  for  an  alleged  invention  of  machinery  «  for  {",e  ^^tep  of 

converting  ropes  into  tow,  and  of  improvements  in  ma-  the  Rolls  to 

•  •■y.  .«  /!/•••  a.r  alter  the  en- 

chmery  for  prepanng  hemp  or  flax  for  spmnmg,  part  of  roiment«  of 

which  improvements  were  also  applicable  to  the  preparing  the  spccifica- 

of  cotton,  wool,  and  silk  for  spinning."    A  specification  tents. 

of  the  invention  was  enrolled  on  the  8th  of  April  1837.       J^"^J?!f  '*>® 

5  8c  6  IV,  4. 
c.  8.?.,  a  paten- 

On  the  81st   of  May  1838   the  petitioner,  Joshua  {homy'ofthe 

Wordsworthf  obtained  a  patent  for  an  alleged  invention  Solicitor-Ge- 

r»»  ^    '  !•  r^ri-ii'  jj  neral,  entered 

of  improvements  m  machmery,  "  for  heckling  and  dress-  ^  memoran- 

inff  flax,  hemp,  and  other  fibrous  materials."  *^""™  of  alter- 

^  *  ationofthe 

After   enrolment  of 
the  specifica- 
tion, and  which  it  was  alleged  extended  the  patent  and  infringed  upon  another 
patent  granted  to  the  petitioner :  Held,  that  the  Master  of  the  Rolls  had  no  juris- 
diction to  order  such  memorandum  of  alteration  to  be  expunged. 

Vol.  III.  S 


!t48  CASES  IN  CHANCERY. 

1840.  After  the  date  of  this  patent,  and  before  the  specific 

^^^^^^"^  cation  of  the  petitioner's  invention  had  been  enrolled,  Mr. 
Sharp's  Sharp^  in  September  1838,  obtained  from  the  Solicitor- 
®"  .  General  an  order  or  certificate,  directed  to  the  clerk  of 
the  patents,  whereby  it  was  certified,  that  John  Sharp  bad 
applied  to  the  Solicitor-General  for  leave  to  enter  with 
the  clerk  of  the  patents,  certain  memorandums  of  alter* 
ation  of  part  of  the  specification  of  the  invention  for 
which  letters  patent  had  been  granted  to  him  ;  and  that 
the  Solicitor-Greneral,  on  considering  the  said  appli- 
cation, had  directed  the  said  John  Sharp  to  advertise 
his  said  alterations  in  the  London  Gazette  and  certam 
other  papers ;  that  such  advertisements  had  been  duly 
made,  and  that  no  objection  having  been  made  to  the 
said  application,  the  Solicitor-General  had  accordingly 
granted  leave  to  the  said  John  Sharp  to  file  his  said 
memorandums,  of  alterations  pursuant  to  the  statute  of 
the  6  W.  4.  c.  83. 

By  this  statute  it  is  enacted,  that  any  patentee  may, 
if  he  think  fit,  enter  with  the  clerk  of  the  patents  of 
England^  ^^  having  first  obtained  the  leave  of  his  Ma- 
jesty's Attorney- General  or  Solicitor- General  in  case  of 
an  Englis/t  patent,"  certified  by  his  Jiat  and  signature, 
"  a  disclaimer  of  any  part  of  either  the  title  of  the  in- 
vention or  of  the  specification,  stating  the  reason  for 
such  disclaimer;  or  may  with  such  leave  as  aforesaid, 
enter  a  memorandum  of  any  alteration  in  the  said  title 
or  specification,  7wt  being  such  disclaimer  or  such  alter^ 
ation  as  shall  extend  the  exclusive  right  granted  by  the 
said  letters  patent ;  and  such  disclaimer  or  memorandum 
of  alteration  being  filed  by  the  said  clerk  of  the  patents, 
and  enrolled  with  the  specification,  shall  be  deemed  and 
taken  to  be  part  of  such  letters  patent,  or  such  specifi- 
cation in  all  courts  whatever/'  It  then  provides  that  any 
person  shall  have  a  right  to  enter  a  caveat^  and  be  heard 

before 
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before  the  Attorney  or  Solichor-Greneral^  who  before  1840. 
granting  the  fiat  may  require  the  disclaiiner  or  alter*         i^^"^ 

ation  to  be  advertised.  SHAar't 


The  specification  of  the  petitioner's  invention  waa 
enrolled  on  the  90th  Nofoember  1838,  before  the  pe« 
titioner  had  been  informed  of  the  memorandum  of 
alteration  filed  by  Sharp. 

Hie  petitioner  Wordsworth  now  presented  his  petitioa 
to  the  Master  of  the  Rolls,  alleging  that  the  machinery 
described  in  Sharp's  memorandum  of  alteration,  con* 
stituted  a  new  machine,  or  arrangement  of  machinery, 
and  extended  the  exclusive  right  granted  by  Sharp's 
patent;  and  was  also  in  substance  the  same  machinery 
which  was  invented  by  the  petitioner,  and  was  described 
in  his  specification. 

The  petition  prayed  '^  That  such  portions  of  the  said 
memorandums  of  alterations  in  the  said  specification  of 
the  Sth  of  April  1837,  filed  by  Mr.  Sharp^  as  were  in 
substance  descriptive  of  the  same  machinery,  as  was 
invented  by  the  petitioner,  might  be  expunged  from 
the  memorandum  of  alterations  and  the  rolls  of  the 
Court,''  with  costs. 

Mr.Pembertonj  and  Mr.  James BusseU^  m  support  of 
the  petition. 

■ 

The  alteration  which  has  been  made  in  the  specifi- 
cation of  the  patent  is  such  as  the  act  of  parliament 
does  not  warrant.  The  act  expressly  provides  that  the 
alteration  shall  not  extend  the  patent,  but  here  it  is 
extended  in  such  a  manner  as  to  infringe  upon  the 
patent  right  of  the  petitioner  to  his  very  great  pre- 
judice ;  from  this  he  ought  to  be  relieved^ 

S  2  The 
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1840.  Tlie  statute  provides  that  the  alteration  in  the  spe- 

^-^r^^^  cification  shall  be  taken  as  part  of  the  letters  patent  in 
SHABp'f  all  courts  whatever;  if  this  alteration,  unwarranted 
Patent.  j^^  ^j^^  statute,  is  to  be  considered  as  part  of  the  records 
of  the  court,  then  this  Court  has  jurisdiction  to  ex- 
punge the  irregular  entry  on  its  rolls.  The  records  of 
the  different  courts  have  always  been  subject  to  their 
jurisdiction  and  authority,  and  if  the  Court  finds  they 
are  not  in  the  state  they  ought  to  be,  it  will  correct 
them.  In  RedmuntTs  Case  (a)  Sir  J.  Leach  ordered  an 
error  in  the  enrolment  of  a  specification  to  be  cor- 
rected. 

The  legislature  could  never  have  intended  that  the 
Attorney  and  Solicitor-General  should  have  an  un- 
controlled authority  to  order  any  alteration  whatever  in 
a  patent,  or  to  direct  any  entry  they  pleased  on  the 
rolls  of  the  court ;  for  if  they  are  to  decide  conclusively 
without  giving  parties,  in  whose  absence  they  decide, 
the  power  of  appealing,  then,  if  the  Jiat  of  the  At- 
torney-General were  granted  by  fraud,  accident,  or 
mistake,  there  would  be  no  means  of  correcting  the 
error.  There  is  no  other  jurisdiction  to  which  this 
application  can  be  made,  and  if  this  Court  ever  had 
jurisdiction  to  correct  its  own  records,  it  can  only  be 
taken  away  by  express  enactment;  Attorney^General 
V.  AspinaU  (6),  Attorney-Gena^al  v.  The  Cotyoraiion  of 
Notivich  (r),  Attorney-General  v.  The  Corporatioti  of 
Poole  (d\  and  see  Attomey-General  v.  Wilson  (e) ;  there 
is  no  exclusion  of  the  jurisdiction  of  this  Court  in  the 
statute  in  question,  it  must  consequently  still  remain. 
The  Court,  therefore,  has  authority  to  control  the  dis- 
cretion 

(fl)  5  Ruts,  44.  {d)  4  Myl.  4-  Cr.  17. 

(A)  2  MyL  4-  Cr.  613.  \e)  1  Cr.  ^  Ph.  1. 

(c)  2  Mi/l,  4r  Cr,  430. 
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cretion  of  the  Attorney-GeneraU  and  to  judge  whether,        1840. 
under  the  act  of  parliament,  the  memorandum  is  such 
as  to  be  proper  to  be  added  to  the  record. 

Again,  the  Attorney-General  is  only  authorised  to 
sanction  such  a  memorandum  as  does  not  extend  the 
patent.  Here  the  memorandum  does  extend  the  patent. 
The  act  of  parliament  therefore  does  not  apply»  and 
the  amendment  may  be  treated  as  surreptitious,  and  as 
forming  no  part  of  the  rolls.  It  will  be  said,  that  in 
this  view  of  the  case,  the  petitioner  will  not  be  pre- 
judiced, as  on  the  trial  of  an  action  at  law,  the  fact  will 
appear  that  the  alteration  was  unwarranted ;  but  the  act 
expressly  provides  that  the  alteration  ^'  shall  be  deemed 
and  taken  to  be  part  of  such  letters  patent  or  specifica-* 
tion  in  all  courts  whatever :  ^'  the  altered  specification 
will  therefore  be  conclusive.  Independently  of  this,  the 
petitioner  has  a  right  to  try  an  action  without  these 
words ;  and  as  where  a  deed  or  other  instrument  forms 
a  cloud  over  the  title  of  a  party,  this  Court  will  order  it 
to  be  delivered  up,  so  here  the  Court  will  relieve  the 
petitioner  from  the  effects  of  an  improper  entry  on  the 
records  of  the  Court  made  in  his  absence. 

They  cited  Perry  v.  Skinner  (a),  in  which  it  was  held 
that  where  a  patent  is  originally  void,  but  amended  under 
5  icS  W,^.  c.  83.,  by  filing  a  disclaimer  of  part  of  the 
invention,  that  act  has  not  a  retrospective  operation,  so 
as  to  make  a  party  liable,  for  an  infringement  of  the 
patent,  prior  to  the  time  of  entering  such  disclaimer. 

Mr.  M.  Z>.  Hill  and  Mr.  Bacon,  contra,  contended 
that  the  Master  of  the  Rolls  had  no  jurisdiction  to  do 
that  which  was  asked  by  the  petition;  that  the  alteration 

was 

(a)  2Mee.^  W,4fU 
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1840.       was  not  even  a  record  in  its  strict  sense,  and  that,  if  it 
'"^^^y^^     were,  the  Master  of  the  Roils,  sitting  as  the  keepeir  of 
Sharp*8       the  records,  had  iu>  power  to  expunge  the  alteration 
•^^^•^^       sanctioned  by  the  proper  authority :  for  his  jurisdic- 
tion, in  this  respect,  was  confined  to  the  amendment 
ofiClerical  errors  only. 

• 

They  admitted  the  principle  laid  down  in  the  deci- 
sions on  the  Municipal  Corporation  Act,  that  an  old 
jurisdiction  was  not  excluded  by  the  erection  of  a  new 
tribunal,  bat  contended,  that  before  the  act  relating  to 
patents,  this  court  had,  in  reality,  no  jurisdiction  what* 
ever  on  the  subject.  That  the  right  of  disclaimer,  and 
of  effecting  an  alteration  in  the  tide  in  specification  was 
a  new  creation,  for  the  determination  of  the  questions 
regarding  which,  the  legislature  had  created  a  special 
tribunal,  from  which  there  was  no  appeal  to  this  Court; 
that  if  this  Court  could  rehear  the  decision  of  the  So- 
licitor-General, the  same  right  applied  to  the  Judicial 
Committee  of  the  Privy  Council ;  that  this  petition  was 
a  mere  contrivance  for  trying,  all  questions  on  alterations 
or  disclaimers  in  patents,  before  the  Master  of  the  Rolls. 

That  no  hardship  existed,  as  in  an  action  at  law,  a 
defendant  was  not  estopped  by  the  statements  in  the 
patent,  but  might  disprove  the  recitals  thereui  that  th€ 
invention  was  new  and  useful. 

They  also  contended  that  the  remedy,  if  any,  was  by 
scire  facms^  and  not  by  petition  to  the  Master  of  the 
Rolls. 

Mr.  Pembertortj  in  reply. 

r 

The  Master  of  the  Rolls  (after  stating  the  circum- 
stances).    The  petitioner  complains  of  this  proceeding 

as 
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•6  iojorions  to  him,  as  it  undoubtedly  is,  if  the  facts  be  1 84>0. 

as  allied ;  and  he  prays  that  such  portions  of  the  me-  ^O^"^*' 

morandum  m  Sharjfs  specification  as  are  in  substance  Shahp*8 

descriptive  of  the  machinery  invented  by  the  petitioneri  ^^^^^ 
may  be  expunged  from  the  memorandum  of  alterations 
and  the  rolls. 

The  question  now  is,  whether,  supposing  the  facts  to 
be  as  alleged,  I  have  authority  to  do  what  is  asked,  and 
I  am  very  clearly  of  opinion  that  I  have  not 

Patents  for  inventions  are  granted  on  condition  of  a 
specification  of  each  invention  being  enrolled  in  a  limited 
time,  and  except  for  the  purpose  of  correcting  mere 
verbal  or  clerical  errors,  proved  to  have  arisen  firom 
mistake  or  inadvertence,  I  am  of  opinion  that  I  have 
no  authority  to  make  any  alteration  in  the  enrolment 
of  the  patent  or  specification. 

The  party  enrolling  his  specification  does  it  at  his 
own  peril;  and  if  in  his  specification  he  expresses  some- 
thing by  which  his  patent  is  rendered  invalid,  he  must 
submit  to  all  the  legal  consequences;  and  those  who 
have  a  right  to  take  advantage  of  any  error  of  his,  must 
do  so  in  a  legal  course :  they  cannot  require  the  Keeper 
of.the  Records  or  Rolls  to  alter  that  which  the  patentee 
has  claimed  or  disclaimed  in  his  specification,  and  compel 
him,  by  such  enforced  alteration,  to  say  something  which 
he  never  intended  to  say. 

There  were  very  good  reasons  for  relieving  patentees 
firom  some  of  the  risks  and  difficulties  to  which  they 
were  liable  from  errors  in  their  specifications :  and  the 
statute  5  &  6  fF.  4.  c.  83.  authorised  disclaimers  and  me- 
morandums of  alteration  to  be  filed  and  enrolled  with 
the  leave  of  the  Attorney  or  Solicitor-General :   and 

S  4  enacted 
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1840.       enacted,  that  when  filed  and  enrolled,  the  same  should  be 
^"^y^^    deemed  and  taken  to  be  part  of  such  letters  patent  or 

In  Te 
Sharp^s      specification,  i.e,  as  the  act  has  been  expounded  (a). 

Patent.  gj^^^jj  j^^  deemed  and  taken  to  be  part  of  the  letters 
patent  or  specification  from  the  time  of  filing  the  memo- 
randum of  alteration. 

And  considering  the  memorandum  of  alteration  as 
now  being  part  of  the  specification,  I  conceive  that  it 
ought  to  be  dealt  with  as  such,  and  no  otherwise. 

If  it  were  alleged  that  the  enrolled  memorandum  of 
alteration,  by  mistake  of  the  writer,  contained  verbal  or 
clerical  errors  by  means  of  which  something  was  enrolled 
contrary  to  the  true  intent  of  the  party,  and  if  sufiicient 
evidence  were  given  of  the  fact,  I  should  think  myself 
authorised,  by  precedent,  to  correct  the  error  and  make 
the  enrolment  accord  with  the  proved  intention  of  the 
party  at  the  time  of  the  enrolment. 

But  it  has  never  been  supposed  that  the  Master  of  the 
Rolls,  as  Keeper  of  the  Records,  had  authority  to  permit 
or  to  order  an  erroneous  claim  to  be  expunged  or 
amended.  The  party  may  have  claimed  too  much,  and 
thereby  made  his  patent  good  for  nothing,  or  may  have 
omitted  to  claim  something  which  he  was  justly  entitled 
to ;  but  on  such  grounds  the  Keeper  of  the  Records 
could  not  interfere  on  his  behalf  or  at  his  instance ;  and 
I  apprehend  that  no  attempt  has  ever  been  made  to  in- 
duce the  Keeper  of  the  Records  to  expunge  by  his 
authority  some  claim  which  the  patentee  desired  to  sus- 
tain, and  was  willing  to  defend  in  due  course  of  law. 

Under  the  late  statute  the  disclaimer  is  not  to  be  such 
as  shall  extend  the  exclusive  right  granted  by  the  letters 

patent. 

{a)  Perry  v.  Skinner,  2  Mees.  ^  JT.  471. 
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patent     Bift  the  Keeper  of  the  Records  as  such  has  no       1840. 
authority  to  decide  whether  there  is  any  extension ;  nor     ^^^"^"^^^ 
has  he,  in  that  character,  any  means  of  investigating  the       Sharp^i 
truth  and  justice  of  the  case.     It  is  no  part  of  his  duty, 
when  he  receives  the  enrolment  into  his  custody,  to 
consider  whether  the  Attorney  or  Solicitor-General  has 
improperly  given  leave  to  file  the  memorandum,  nor  can 
he  afterwards  determine  any  such  question. 

I  delayed  my  decision  in  this  case  for  the  purpose  of 
inquiring  what  had  heretofore  been  done  in  the  amend- 
mend  of  enrolments  in  this  Court ;  and  from  the  inform- 
ation which  I  have  received,  it  would  seem  that  it  has 
always  been  usual  to  amend  clerical  errors.  When 
errors  have  been  made  in  grants,  as  was  said  *^per  in'" 
curiam  et  ex  inani  inadvertentia  sa*iptoriSj*  they  have  been 
amended  by  the  Master  of  the  Rolls ;  sometimes  under 
the  authority  of  a  warrant  from  the  Crown,  sometimes 
with  the  consent  of  the  Attorney-General,  sometimes  in 
consequence  of  a  reference  to  him  by  the  Lord  Chan- 
cellor; and  there  is  an  instance  of  an  amendment  being 
made  by  an  order  of  the  Lord  Chancellor,  pursuant  to 
an  order  of  the  King.  The  errors  have  been  proved 
and  rectified  by  comparison  with  the  Writ  of  Privy 
Seal,  or  with  the  signed  bill,  or  with  the  original  grant 

« 

At  an  early  period  the  enrolment  of  the  acknowledg- 
ment of  a  deed  was  amended  at  the  request  of  the 
grantor  who  had  acknowledged  it. 

I  have  not  been  supplied  with  any  early  instance  of 
amending  the  specification  of  a  patent  invention,  but 
the  recent  instances  of  such  amendments  have  been  of 
this  kind :  In  a  case  before  Lord  Giffbrd  in  1824,  the 
word  "  wire "  had  been  written  instead  of  ^^Jlre,"  and 
he  ordered  the  specification  to  be  amended.    In  the 

Case 


«54  CASES  IN  CHANCERY. 

18i0.    ^    case  oi  Bedmondy  an  erponeous  transposition  of  nnm- 
^T*'^'^*^     here  was  amended  by  order  of  Sir  John  Leach*  who,  in 

In  re  ^ 

Shaip's      a  subsequent  case,  ordered  to  be  amended  two  errors, 
Patent.       jjy  ^jjg  ^f  which  the  word  "  which  "  was  written  instead 

of  **  wheel;"  and  by  the  other,  of  which  the  word  **  i9H 
crease"  had  been  written  instead  of  the  word  *^  inverse" 

I  have  had  some  similar  cases  before  me,  in  which 
there  have  been  errors  more  or  less  numerous,  but  all 
of  the  same  kind. 

And  in  every  case  which  has  occurred,  it  has  plainly 
been  intended  to  do  no  more  than  to  amend  mere  slips 
or  clerical  errors  made  by  the  parties,  or  the  agents  of 
the  parties,  who  intending  to  make  an  accurate  enrol* 
ment,  have,  by  mere  inadvertence,  made  an  enrolment 
which  was  not  what  it  purported  to  be,  a  true  state- 
ment of  that  which  the  party  intended  at  the  time ;  and 
not  only  has  strict  evidence  of  error  been  required,  but 
in  order  to  enable  any  third  party  to  dispute  the  validity 
of  the  amendment  and  of  the  order,  it  has  been  directed 
that  the  order  itself  should  be  endorsed  on  the  enrol- 
ment. 

It  does  not  appear  that  the  Master  of  the  Rolls,  as 
Keeper  of  the  Records  in  Chancery,  has  ever  exercised 
any  greater  authority  than  I  have  stated  in  matters  of 
this  kind ;  and  being  of  opinion  that  I  have  no  juris- 
diction to  make  any  such  order  as  is  asked  by  this 
petition  ;  I  must  dismiss  the  petition  with  costs. 


CASES  IN  CHANCERY.  255 

1840. 


The  ATTORNEY-GENERAL  v.  CHAPMAN.         ifov.  25. 


T 


HE  testator,  George  Perkins^  by  bis  will,  dated  in  Payment  of 
1799,  directed  his  executors,  tberein   named,   to  executor 

purchase  out  of  bis  personal  estate  so  mucb  in  tbe  commencing 

i-j       1   -o     I  ..  11  SIX  years  after 

3  per  cent  consolidated  i3ank  annuities  as  would  pro-  the  testator's 

duce  a  yearly  sum  of  20/.,   and  to   stand  possessed  <lc*t!*»and 
''        ''  '       ^  ^^  continumg 

thereof  upon  trust  to  pay  tbe  dividends  to  the  vicar  and  seven  years: 

churchwardens  for  the  time  being  of  the  parish  of  Bar-  ^^^^  ^^  ^_ 

raw^pon-Soar^  to  be  distributed  by  them  on  the  21st  misRion  of 

of  December  yearly  amongst  the  necessitous  poor  of  that  ^ake  the 

parish ;  and  the  testator  declared  that  the  sum  necessary  executor  per- 

"^    sonally  hable. 
to  make  such  purchase  should  be  the  first  charge  on 

his  personal  estate,  and  should  be  paid  before  his  debts 
and  other  legacies,  which  he  thereby  charged  upon  his 
real  estates  in  the  event  of  his  personal  estate  being  in- 
sufficient to  satisfy  them  after  such  investment  as  afore- 
said had  been  made ;  and  after  devising  his  real  estates 
charged  as  aforesaid  to  William  Chapman  and  Daniel 
Chapman^  and  directing  his  personal  estate  to  be  valued 
and  divided  between  them,  he  appointed  them  his  exe- 
cutors accordingly. 

The  testator  died  in  the  following  year. 

It  could  not  be  ascertained  whether  any  investment 
had  been  actually  made  to  answer  the  20/.  a  year,  though 
it  was  supposed  there  had  been,  and  that  the  amount  had 
been  sold  out.    No  such  investment,  however,  existed. 

WiUiam  Chapman^  one  of  the  executors,  died  in  1804, 
and  Daniel  Chapman^  the  other  executor,  died  in  1820, 
having  regularly  paid  the  20/.  down  to  the  time  of  his 
death. 

Daniel 
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Daniel  Chapman  appointed  his  son^  the  Defendant 
Joseph  Chapman,  his  executor,  and  devised  his  real  estate 
to  his  other  sons.  After  Daniel  Chapman^s  death,  his 
devisees,  considering  the  20/.  a  year  to  be  a  charge  on 
the  real  estate,  continued  to  pay  it  down  to  the  year 
1826,  when  they  refused  to  make  any  further  payments, 
whereupon  the  Defendant,  Joseph  Chapman,  the  executor 
of  Z).  Chapman,  continued  to  pay  it  down  to  the  year 
1883;  but  from  that  time  he  also  refused  to  continue 
any  further  payment. 


An  information  was  filed  by  the  Attorney-General 
against  Joseph  Chapman,  to  compel  him  to  purchase,  such 
a  sum  of  stock  as  would  produce  20/.  per  annum,  for  the 
charity,  and  insisting  that  as  executor  of  Daniel,  he  had, 
by  his  conduct,  admitted  assets  of  Daniel  so  as  to  make 
himself  personally  liable. 

The  information  now  came  on  for  hearing. 

Mr.  Pemherton  and  Mr.  Blunt,  for  the  Attorney-Ge- 
neral, asked  for  a  decree,  with  costs,  in  the  first  instance, 
on  the  ground  that  he  had  admitted  assets,  and  made 
himself  personally  liable. 

Mr.  Kindersley  and  Mr.  Messiter,  for  the  Defendant 
Joseph  Chapman,  insisted  that  the  Defendant  was  entitled 
to  have  an  account  taken  of  the  assets  of  Daniel  Chap- 
man,  possessed  by  him ;  and  that  his  liability  would  be 
limited  to  the  balance  found  against  him. 


Mr.  Stevenson,  for  the  vicar  and  churchwarden. 

The  Master  of  the  Rolls. 

The  Defendant  has,  for  seven  years,  paid  the  20/»  to 
the  charity,  and  the  first  payment  was  made  six  years 

after 
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after  the  death  of  his  testator.   He  bad,  therefore,  ample  1840. 

time  to  ascertain  the  state  of  the  assets.   In  this  situation  ^"^^v^^^ 

of  circumstances  he  must  be  taken  to  have  admitted  Attobney- 

assets,  and  is  no  longer  entitled  to  have  any  account  of  G**'**^^ 

them,  but  must  be  declared  liable  to  make  good  the  Chapman. 
fund. 


PL  ATT  V.  ROUTa  JVar.5,4. 

1841. 
Jittiu  16. 

nnHE  testator  John  Ramsden^  by  his   will   dated  in  A  testator 

-^    1825,  devised  and  bequeathed  his  real  and  per-  ffj^ll^'^tate 

sonal  estate  to  his  daughter  Judith  Ann  Platt^  J,  RoutA,  >«  trust  for  his 

and  two  other  persons,  whom  he  appointed  executrix  life,  with  re- 

and  executors,  in  trust  to  sell  and  convert  and  invest  ""a^n^Jerto 

such  persons 
the  produce  in  the  funds,  and  pay  the  dividends  to  «7.  (other  than 

A.  Piatt  for  her  life ;  and  after  her  death  upon  trust,  to  ^njfhei^r"^  ^' 
pay  two  legacies  of  3000/.  each ;  and  the  said  testator  relations)  as 
thereby  directed,  that  after  such   last-mentioned  pay-  wiiiaprK>int^ 
ments,  his  then  surviving  trustees  should  stand  and  be  ""'^ »»  default, 
possessed  of  the  said  trust  monies,  stocks,  funds,  and  the  daughter 

securities,    and    the    dividends,    interest,   and   income  *"?»'"cd  or  re- 
ceived visits 

thereof,  and  of  the  rents  and  profits  of  his  said  free-  from  A.  or 
hold  and  copyhold  hereditaments  and  premises,    until  relations  tl 
the  sale  of  the  same,  upon  trust  for  such  person  or  per-  she  was  to 
sons  (other  than  and  except  Joseph  JVoodhead^  otherwise  power.    The 
Woodward^  of  Russia  Row^  Cheapside,  and  his  relations,  daughter  ap. 
Moses  Hope?'  of  Dorset  Street,  esquire,   and  his    rela-  property  by 

tions    "^^  ^'^*  • 

'   Held,  on  her 

death ;   ^rst,  that  under  the  legacy  duty  act,  she  had  a  general  and   absolute 

power  of  appointment,  and  that,  therefore,  legacy  duty  was  payable  on  the  residue, 

under  the  first  will ;  tecondly^  that  no  probate  duty  was  payable  on  the  probate  of 

the  daughter's  will,  in  respect  of  such  residue ;  and,  thirdly^  that  legacy  duty  was 

also  payable  on  the  same  residue  so  appointed  under  the  will  of  the  daughter. 
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1840.  tions,  and  the  relations  of  the  late  husband  of  the 
testator's  said  daughter,  and  every  of  them),  in  such 
parts,  shares,  and  proportions,  for  such  intents  and  pur- 
poses, and  in  siich  manner  and  form  as  the  said  J.  A, 
Plattj  as  well  when  covert  or  sole,  and  notwithstand- 
ing her  coverture,  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be  or  being  in  the 
nature  of  her  last  will  and  testament,  or  any  codicil  or 
codicils  thereto,  to  be  by  her  signed  and  published  in 
the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  should  direct  or  appoint;  and  in  default  of 
such  direction  or  appointment,  and  so  far  as  any  such 
direction  or  appointment,  if  incomplete,  should  not  ex- 
tend, upon  trust  for  the  next  of  kin  of  Dyson  Ramsden^ 
late  of  Watercloughy  in  the  parish  of  South  Oram^  near 
Halifax^  in  equal  shares  and  proportions,  and  to  pay 
the  same  accordingly. 

And  by  the  testator's  will  it  was  provided,  and  he 
did  thereby  expressly  declare  his  will  and  mind  to  be, 
that  in  case  his  said  daughter  Judith  Ann  Piatt 
should  at  any  time  thereafter  intermarry  with  the  said 
Joseph  JVoodAead,  otherwise  Woodward^  or  with  any 
of  his  relations,  or  in  case  she  should  reside  with,  or 
should  visit,  or  receive  visits  from  him  the  said  tT". 
Woodhead^  otherwise  Woodward^  or  any  of  his  relations, 
then,  and  in  any  or  either  of  the  said  cases,  the  said 
testator  declared,  that  all  and  singular  the  gifts  and 
bequests  to,  and  the  trusts  contained  in  his  said  will 
in  favour  of,  and  the  power  of  appointment  therein- 
before given  to,  the  testator's  said  daughter,  should  from 
thenceforth  be  absolutely  null  and  void  to  all  intents, 
and  effects,  and  purposes ;  and  then  and  from  thence- 
forth the  said  testator  directed  that  his  said  trustees^ 
their  executors,  administrators,  and  assigns  should  stand 
and  be  possessed  of  all  and  singular  the  said  trust 

monies^ 
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monies,  stocks,  fiinds,  and  securities,  upon  trust  with  1840. 
and  out  of  the  said  dividends,  interest,  and  income 
thereof,  to  pay  to  his  said  daughter  the  weekly  sum  of 
405.  and  no  more,  during  her  life ;  and  subject  thereto,  it 
was  the  testator's  will,  that  the  whole  of  his  said  trust 
monies,  stocks,  funds,  and  securities,  and  the  dividends, 
interest,  and  income  thereof,  should  go  and  belong  to, 
and  be  held  in  trust  for,  the  next  of  kin  of  the  said 
Dgson  JRamsden,  to  whom  the  said  testator  gave  and 
bequeathed  the  same  accordingly. 

The  testator  died  in  Mcn/f  1826,  the  estate  Was 
realized,  and  the  income  of  the  residue  w^  paid  to 
Mrs.  Plait  during  her  life.  She  married  Gtorge  Edward 
PlaHi  who  survived  her,  and  on  the  27th  of  Aprils 
1837,  she  made  a  will  in  execution  of  the  power  given 
to  her  by  her  father's  will,  and  thereby  gave  and  ap- 
pointed her  father's  residuary  estate  to  various  persons, 
and  amongst  other  sums,  gave  10,000/.  bank  S  per 
cent,  annuities,  to  the  descendants  of  Dysok '  Ramsden^ 
and  she  appointed  the  residue  to  Mr.  Walter  Drake. 

All  the  persons  named  as  cestuique  trusts  in  the  ap- 
pointment made  by  the  will  of  Mrs.  Piatt  were  strangers 
in  blood  both  to  Mr.  Ramsden  and  to  Mrs.  Platt^  except 
the  descendants  of  Dyson  Ramsden;  Dyson  Ramsden 
was  a  first  cousin  of  the  testator,  John  Ramsden. 

Mrs.  Piatt  died  in  September  1837. 

The  estate  was  administered  in  this  Court,  and  a 
question  having  arisen  respecting  the  amount  of  probate 
and  legacy  duty  payable  upon  the  property  bequeathed 
by  the  wills  of  John  Ramsden  and  Judith  Ann  Plattj  a 
sum  of  40,000/.  3^  per  cent,  reduced  annuities  was 
carried  over  to  an  account,  entitled,  **  The  Claims  of 

Probate 
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1 840.  Probate  and  Legacy  Duty  Account,**  and  a  case  was  sub- 
mitted for  the  opinion  of  the  Judges  of  the  Court  of 
Exchequer  upon  the  subject 

The  Judges  certified  their  opinion  to  be  {a)t 

That,  on  the  death  of  Judith  Ann  Platt^  a  legacy 
duty  of  one  per  cent  became  payable  in  respect  of  the 
bequest  in  the  will  oi  John  Ramsden  of  the  residue  of  his 
estate  and  effects  to  the  said  Judith  Ann  Plattf  after 
allowing  any  duty  already  paid  in  respect  thereof. 

That  no  probate  duty  was  payable  upon  the  probate 
of  the  will  of  Judith  Ann  Piatt  in  respect  of  the  estate 
and  effects  of  her  late  father,  appointed  by  her  in  pur- 
suance of  the  power  given  to  her  by  his  will ;  and 

That  legacy  duty  was  payable  in  respect  of  the  be- 
quests contained  in  the  will  of  the  said  Judith  Ann  Plaits 
at  the  same  rate  at  which  such  duty  would  have  been 
payable  if  the  bequests  had  been  mere  legacies  given  by 
her  payable  out  of  her  personal  estate. 

Both  the  Attotney-Genaalf  and  Mr.  Drake  who  was 
entitled  to  the  fund  in  Court  subject  to  the  payment  of 
the  duty,  were  dissatisfied  with  the  certificate,  and  each 
presented  petitions  to  this  Court  on  the  subject 

Mr.  Dralce^  by  his  petition,  alleged  that  no  legacy 
duty  whatever  was  payable  in  respect  of  the  residuary 
estate  of  the  testator  John  Ramsden^  which,  by  his  will, 
was  given  after  the  death  of  Judith  Ann  Piatt  to  her 
appointees ;  or,  if  any  duty  was  payable  thereon,  that 
such  duty  only  was  payable  as  would  have  been  payable, 
if  the  appointm'^ent  made  by  Judith  Ann  Piatt  had  been 
part  of  the  will  of  John  Ramsden^  and  the  appointees 

of 

(a)  6  Meeion  S;  W.  7Se. 
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oS  Judith  Ann  Piatt  had  been  named  in  the  will  of  John       1640. 
Mamsden^  to  take  his  residuary  estate  in  the  manner 
directed  by  the  appointment;  and  he  submitted,  that 
the  certificate  of  the  Court  of  Exchequer  was,  as  to  the 
opinion  in  respect  of  the  legacy  duty,  erroneous. 

The  Attometf'General  by  his  petition  alleged,  that 
according  to  the  statutes  in  that  behalf  made  and  pro- 
vided, not  only  legacy  duty  was  payable  in  respect  of 
the  residuary  estate  of  the  testator  John  Bamsden^  which 
was  given  by  his  will,  but  that  probate  duty  was  pay- 
able upon  the  probate  of  the  will  of  Judith  Ann  Plattj 
in  respect  of  the  estate  and  effects  appointed  by  her 
in  pursuance  of  the  power  given  to  her  by  the  will  of 
John  Bamsdetu 

The  Attomey-General,  by  his  petition,  prayed  that 
there  might  be  paid  to  the  Receiver-General  of  stamps 
not  only  the  legacy  duty  which  the  Judges  certified  to 
be  due,  but  also  the  probate  duty  upon  the  probate  of 
the  will  of  Judith  Ann  Platt^  which  the  Judges  certified 
not  to  be  due.  And  Mr.  Drake,  by  his  petition,  prayed 
either  that  the  whole  fund  in  Court  might  be  transferred 
and  paid  to  him  without  deducting  any  thing  for  legacy 
or  probate  duty ;  or  that  the  same  fund  might  be  trans- 
ferred and  paid  to  him,  after  deducting  only  such  legacy 
duty  as  would  have  been  payable  if  the  appointees  of 
Judith  Ann  Piatt  had  been  named  in  the  will  of  John 
Samsden* 

The  questions  as  to  the  legacy  duty,  turned  on  the 
statute  of  the  36  G.  3.  c.  52.  The  second  section  of 
which  enacts,  "  That  upon  every  legacy,  specific  or 
pecuniary,  or  of  any  other  description,  &c.  given  by  any 
will,  Slc.  of  any  person,"  &c.  "  out  of  the  personal  estate 
rf  the  person  so  dying;  and  also  upon  the  clear  residue 

Vol.  III.  T  and 
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1840.  and  upon  every  part  of  the  dear  residue-af  tbe  pMbml 
estate  of  every  person  who  shall  die,**  &c. ;  there  ftbatt 
be  paid  the  several  duties  following,  (the  section  tbeii 
enumerates  the  amount  of  duties»  vaiying  according  M 
the  relationship  between  the  parties^  but  no  duty  what^ 
ever  was  by  this  act  charged  upon  children  and  their 

descendants.) 

«•■.».■ 

By  the  seventh  section  of  the  same  act,  which  defines 
what  shall  be  deemed  legacies  within  the  act,  it  is  enafcted, 
^  That  any  gift  by  any  will  or  testamentary  instrument  of 
any  person  dying  after  the  passing  of  this  aCt^  which  sbid^ 
by  virtue  of  such  will  or  testamentary  instrument,  have 
effect,  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of  as  he  or  she 
shall  think  ^j  shall  be  deemed  iind  taken  to  b^  a  I^acy 
within  the  intent  and  meaning  of  th^  act,  whether  the 
^ame  shall  be  giveii  by  way  of  annuity  or  in  any  other 
form,*'  &c. 

By  the  eighteenth  section  of  the  same  act,  which  re- 
gulates how  the  duty  on  legacies  subjected  to  powers  of 
appointment  shall  be  charged  with  duty,  it  is  enacted^ 
*^  That  where  any  legacy,  or  the  residue  or  any  part  df 
the  residue  of  any  personal  estate,  shall  be  subjected  to 
any  power  of  appointment  to  or  for  the  benefit  ofamf 
person  or  persons  specially  named  or  described  as  obfeds 
of  such  pawer^  such  property  shall  be  charged  with 
duty  as  property  given  to  different  persons  in  succession ; 
and  in  so  charging  such  duty,  not  only  the  person  and 
persons  who  shall  take  previous  or  subject  to  such  power 
of  appointment,  but  also  aiiy  person  and  persons  Who 
shall  take  under  or  in  default  of  any  such  appointment, 
when  and  as  they  shall  so  take  respectively,  shall,  in 
respect  of  their  several  interests^  whether  previoti^  dr 

stibject 
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iiSbject  to,  or  under,  or  in  default  of  such  appointment, 
be  charged  with  the  same  duty,  and  in  the  same  manner, 
as  if  the  same  interests  had  been  given  to  him,  her,  or 
them  respectively,  in  and  by  the  will  or  testamentary 
disposition  containing  such  power,  in  the  same  order 
"and  coiirse  of  succession  as  shall  take  place  under  and 
by  virtue  of  such  power  of  appointment,  or  in  default  of 
execution  thereof,  as  the  case  may  happen  to  be.  And 
where  any  property  shall  be  given  for  any  limited  in- 
terest, a;i£^  a  general  and  absolute  pamer  of  appointment 
shall  also  be  given  to  any  person  or  persons,  to  whom 
the  ^property  would  not  belong,  in  default  of  such  ap- 
pointment, such  property,  upon  the  execution  of  such 
power,  shall  be  charged  with  the  same  duty,  and  in  the 
same  manner,  as  if  the  same  property  had  been  im- 
mediately given  to%he  person  or  persons  having  and 
executing  such  power,  after  allowing  any  duty  before 
paid  in  respect  thereof;  and  where  any  property  shall 
be  given  with  any  such  general  power  of  appointment, 
which  property,  in  default  of  appointment,  will  belong 
to  the  person  or  persons  to  whom  such  power  shall  also 
be  given,  such  property  shall  be  charged  with,  and  shall 
pay  the  duty  by  this  act  imposed,  in  the  same  manner 
as  if  such  property  had  been  given  to  such  person  or 
persons  absolutely  in  the  first  instance,  without  such 
ppwer  of  appointment." 


By  the  subsequent  statute  of  the  45  G.  S.  c,  28.  legacy 
duty  was  first  charged  upon  children  and  their  descend- 
ants, and  thereby  it  was  enacted  that  there  should  be 
levied,  &c.j  upon  all  legacies,  and  upon  all  residues  or 
,  shares  of  personal  estate  left  by  any  will,  or  divided  by 
force  of  the  Statute  of  Distributions,  or  by  custom,  the 
.duties  following,  that  is  to  say,  *^Upon  every  legacy, 
specifick,  pecuniary,  or  of  any  other  description,  &c. 
.gtyen  by  any  will,  &c.  for  the  benefit  of  any  child,  &c. 

T2  and 
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and  upon  the  clear  residue,  and  every  part  of  the  dear 
residue/'  the  sum  of  1  per  cent* 

This  statute  afterwards  increased  the  amount  of  legacy 
duty  payable  by  other  persons ;  but  it  neither  defined, 
as  in  the  former  act,  what  should  be  considered  legacies, 
or  contained  any  clause  regulating  the  charge  of  duties 
in  cases  of  powers  of  appointment. 

The  schedule  to  55  G.  3.  c.  1 84.  regulates  the  present 
amount  of  duties  on  probates,  administrations,  and 
legacies ;  but  the  body  of  the  act  contains  no  clauses 
affecting  the  questions  in  this  case. 

The  question  of  probate  duty  under  the  will  of  Mrs. 
Piatt  depended  on  the  55  G.  3.  c.  184.,  the  second 
section  of  which  enacts  that  the  duties  in  the  schedule 
annexed  to  the  act  shall  be  levied;  and  in  the  third  part 
of  the  schedule  containing  the  duties  on  probates  of  wills 
and  letters  of  administration,  &c.  it  is  stated  as  fol- 
lows :  — 

*'  Probate  of  a  will  and  letters  of  administration,  with 
the  will  annexed,  to  be  granted  in  England" 


**  Where  the  estate  and  effects  for  or  in  re-- 
spect  of  which  such  probate^  letters  of  adminis- 
tration, confirmation  or  eik  respectively,  shall 
be  granted  or  expeded,  or  whereof  such  in- 
ventory shall  be  exhibited  and  recorded,  ex- 
clusive of  what  the  deceased  shall  have  been 
possessed  of  or  entitled  to  as  a  trustee  for  any 
other  person  or  persons,  and  not  beneficially, 
shall  be  above  the  value  of  £  and  under 
the  value  of  £  — — ^." 


Dutj. 

£  s.  d» 
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And  by  the  thirty-eighth  section  no  Ecclesiastical  Court        1 840. 
is  to  grant  probate  without  requiring  an  affidavit,  **  that     ^^^^^^^ 
the  estate  and  effects  of  the  deceased,  for  or  in  respect  v. 

of  which  the  probate  or  letters  of  administration  is  or       Rooth. 
are  to  be  granted,"  exclusive  of  trust  property,  or 
under  the  value  of  a  certain  sum  to  be  therein  specified, 
**  in  order  that  the  proper  and  full  stamp  duty  may  be 
paid  on  such  probate,"  &c. 

The  two  petitions  now  came  on  for  hearing  together. 

Mr.  Tinneyf  Mr.  Pembaioriy  and  Mr.  Teed^  in  sup- 
port of  the  petition  of  Mr.  Drake^  and  in  opposition  to 
that  of  the  Attorney-General. 

The  certificate  of  the  Court  of  Exchequer  ought  not 
to  be  confirmed.  The  defect  in  the  reasoning  on  which 
it  is  founded  is'  this,  that  the  Court  has  applied  an 
equitable  construction  to  a  revenue  law,  whereas  such 
a  principle  is  inapplicable  to  a  case  where,  in  th«  shape 
of  taxation  or  imposition  of  duties,  a  charge  is  im- 
posed upon  individuals.  The  admitted  rule  of  con- 
struction is  this,  that  every  charge  upon  the  subject 
must  be  imposed  in  clear  and  unambiguous  terms; 
revenue  acts  are  to  be  construed  strictly  and  favourably  * 
to  the  subject ;  and  before  the  Crown  can  levy  a  shilling 
on  an  individual,  the  authority  of  some  act  of  parlia- 
ment must  be  produced,  which,  in  plain  and  distinct 
terms,  warrants  it.  It  is  idle  to  say  that  the  legislature 
contemplated  ^11  cases,  or  that  if  this  particular  case  had 
occurred  it  would  have  been  provided  for ;  it  is  enough, 
in, answer  to  observe,  that  the  particular  case  is  not 
comprised  in  the  statute. 

That  courts  oP  law  will  not  apply  a  revenue  law  to  a 
case  which  does  not  strictly  come  within  the  letter  of 

T  S  the 


266 


GASES  IN  CHANCERY. 


1840. 


the  act,  appears  from  Tomkins  V.  Ashbtf{a)iDainAnu 
V.  Diamond  {b) ;  in  the  latter  case  Justice  Bdylejf  Baj9f 
"  It  is  a  well  settled  rule,  that  every  charge  upon  the 
subject  must  be  Imposed  by  clear  and  unambiguotls 
language/' 


Bearing,  therefore,  in  tnind  this  rule  of  con^tnictiotf; 
the  first  question  is,  whether  the  property  is  liable  to 
legacy  duty  except  in  respect  of  Mrs.  Platfs  life  interest? 
That  depends  on  the  eighteenth  section  of  the  S5  G.  S. 
c.  52.,  which  relates  to  legacy  duty  charged  on  property 
made  subject  to  powers  of  appointment  There  are  tbree 
cases  only  enumerated,  viz.  where  the  power  is  for  die 
benefit  of  persons  specially  named;  secondly,  whet^B 
there  is  a  general  and  absolute  power  of  appointment; 
and,  thirdly,  where  there  is  a  general  power  of  appoint- 
ment, which,  in  default  of  appointment,  would  go' t6  the 
donee  of  the  power.  The  question  is,'  under  which  of 
these  three  classes  the  present  case  ranges  itself:  if 
under  neither,  then  no  duty  is  payable.  It  is  clearly  not 
within  the  first,  because  there  are  no  person^' specialty 
named,  in  whose  favour  the  power  is  to  be  exercised; 
there  is  an  exclusion  of  a  certain  class,  but  no  descrip- 
tion of  any  particular  individuals  in  whose  favour  thd 
power  must  necessarily  be  exercised.  Nor  is  it  under 
the  second  class ;  it  is  not  a  general  and  absolute  power, 
because  it  could  not  be  exercised  in  favour  of  Mrs.  PlaH 
herself,  or  in  favour  of  Woodhead  and  his  family,  and  the 
other  individuals  to  whom  the  daughter  was  restricted 
from  giving  any  benefits.  The  act,  by  a  general  and 
absolute  power,  contemplated  such  a  power  as  would  be 
equivalent  to  ownership ;  here,  during  the  life  of  Mrs. 
Plattf  the  power  was  in  suspense ;  she  could  not  exe- 
cute 


(a)  eBam.^  Cr,5^l 


ib)  4  B.^C.  243. 
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qt/tm  m  her  aim  fiivour;  she  could  not  mortgage  or  1840. 
dwifie  the  property ;  and  if  she  had  married  or  visited 
Woodheady  she  would  have  forfeited  her  power.  The 
case  does  not  come  under  the  third  dass^  because^  in 
de&ult  of  appointment,  the  property  was  to  go  over  to 
different  parties,  viz.  to  the  next  of  kin  of  Dyson  RamS' 
Am  The  Court  of  Exchequer,  though  they  admitted 
ifeat  it  did  not  literally  come  within  either  of  the  d^ 
seriptionsy  and  *^  that  some  violence  must  be  done  to 
the  language  of  the  clause  in  question,''  thought  that 
there  was  less  di£Sculty  in  treating  it  as  a  general  and 
abaoliite  power,  than  as  a  power  to  appoint  for  the 
benefit  of  persons  specially  named  or  described*  **  The 
power,"  said  the  Chief  Baron,  *^is  one  which  might 
ImM  been  exercised  by  Mrs.  Piatt  solely  for  her  own 
benefit;'*  and  bis  Lordship  founded  that  opinion  upon 
the  ^decisions  which  hold  that  where  a  party  has  a  power 
to*  appoint  property  by  deed  or  will,  and  executes  it  in 
fiivour  of  volunteers,  the  volunteer  appointees  tak^  sub- 
ject'to  the  testator's  debts.  This,  though  a  forced  eon* 
stmctiont  is  quite  true  when  the  power  may  be  exercised 
bj  dted  or  will;  because  there  the  appointor  has  always 
the  power  of  making  the  property  his  own,  and  the  Court 
therefore  rcigards  him  as  the  absolute  owner  of  that  pro* 
party;  but  such  a  principle  has  never  been  extended  to 
a-case^  in  which  the  power  was  exercisable  by  will  only, 
and  iB^  which,  consequently,  the  appointor  had  never  the 
power  of  taking  the  property  himself  beneficially.  In 
Jttmof  V.  Andretn  (:a),  there  was  no  such  decision ;  the 
poiver,  it  is  admitted,  was,  in  that  case,  to  be  exercised 
hgr  will,  but  the  contest  was  between  the  assignees  of 
a  bankrupt  appointor  who  had  obtained  his  certificate, 
and  parties  taking  under  the  appointment  in  his  will, 
and  the  creditors,  who  became  such  after  the  bank- 
he    ,.       >  mptcy, 

{a)  6  Mad.  ^64. 

r4 


S68  CASES  IN  CHANCERY. 

1840.  ruptcy^  were  not  parties  to  the  cause;  the  decision  was, 
that  the  creditors  anterior  to  the  certificate  were  not  en- 
titled by  reason  of  that  certificate ;  but  there  was  no 
decision  that  the  subsequent  creditors  were  entitled  as 
against  the  appointees. 

Secondly,  as  to  whether  probate  duty  became  payable 
on  this  fund  in  respect  of  the  will  of  Mrs,  PlatL  This 
depends  on  the  statute  of  the  55  G.  S.  c.  184.  The 
affidavit  thereby^  directed  to  be  made,  in  order  to  deter- 
mine the  amount  of  duty  to  be  paid  is,  as  to  the  amount 
of  the  estate  and  effects  in  respect  of  which  the  probate 
is  to  be  granted,  {a)  So  the  schedule  to  the  act,  de- 
termining the  amount  to  be  paid,  is  regulated  by  the 
amount  of  the  estate  and  effects^r  or  in  respect  qfvMek 
suck  probate  shall  be  granted.  The  probate  duty,  there- 
fore, can  only  be  chargeable  upon  the  property  to  be 
possessed  and  administered  under  the  grant  of  probate. 
If  it  were  otherwise,  an  executor  would  be  personally 
liable  to  pay  probate  duty  on  assets  which  the  probate 
would  not  authorise  him  to  get  in.  The  point  has 
been  decided  by  the  highest  authority.  In  the  Attorney^ 
General  v.  Dimotid  (&),  the  testator  was  possessed  of 
French  rentes^  which  the  executors  obtained  after  his  de- 
cease ;  and  it  was  held  that  probate  duty  was  not  pay- 
able thereon,  on  the  ground  that  the  probate  had  not 
been  obtained  in  respect  of  these  rentes.  This  decision 
was  affirmed  by  the  House  of  Lords  in  The  Attorney^ 
General  v.  Hope  (c),  in  which  it  was  held  that  property 
in  a  foreign  country  belonging  to  an  English  testator, 
.  brought  to  England  to  be  administered,  was  not  liable 
to  probate  duty. 

The 

(a)  Sect  38.  {c)  1  Cr.  M.  ^  R.  530. ;  and 

(b)  1  Cr.^r  Jer.  556.  8  Bligh,  44. 
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The  qnestion  then  is,  was  administration  to  Mrs* 
Platfs  estate  granted  in  respect  to  this  property,  or  could 
the  executors  have  obtained  it  under  the  grant  of  probate? 
clearly  not ;  for  the  property  never  formed  part  of  her 
estate,  and  her  executors  acquired  no  right  whatever  to 
meddle  with  it :  it  passed  directly  to  the  appointees,  in- 
dependent of  the  executors.  A  court  of  equity  requires 
probate  of  a  will  executing  a  power,  but  this  it  regards 
merely  as  the  best  evidence  of  the  testamentary  appoint- 
ment. In  Palmer  v.  Whitmore  (a),  which  will  be  cited 
by  the  other  side,  the  testator  had  a  general  power  to 
appoint  by  deed  or  will,  which  was  regarded  as  equiva* 
lent  to  the  absolute  ownership ;  and  in  The  Attorney^ 
General  v.  Staff  {b)y  the  original  power  was  to  be 
executed  by  deed  or  will,  and  by  the  first  deed  the 
donee  of  the  power,  by  creating  for  herself  a  new  power, 
had  made  the  property  her  own.  In  Vandiest  v.  Fyu" 
more  (c),  a  case  not  cited  in  the  Exchequer,  a  testator 
gave  to  A.i  a  power  to  dispose  by  his  will  of  5000/.,  part 
of  his  estate,  and  on  which  probate  duty  was  paid.  A. 
exercised  the  power  by  will:  It  was  held,  that  probate 
duty  was  not  again  payable  in  respect  of  the  5000/. 

Thirdly,  no  legacy  duty  b  payable  on  this  property 
under  the  testamentary  appointment  of  Mrs.  PlatU  The 
second  section  of  the  36  G.  S.  c.  52.  charges  duty  on 
legacies  given  ^^  out  of  the  personal  estate  of  the  person 
dying;"  and  the  seventh  section  defines  what  shall  be 
deemed  legacies,  describing  them  as  gifts  by  will,  to  be 
satisfied  out  of  the  personal  estate  of  the  person  dying,  or 
out  of  the  personal  estate  which  such  person  "shall  have 
power  to  dispose  of  as  ^  or  she  shall  think  Jit.**  Then  was 
this  property,  thus  subject  to  this  restricted  power,  either 
the  personal  estate  of  Mrs.  Platt^  or  property  which  she 

had 

(a)  5  Sim.  1 78.  (c)  6  Shn^  610. 

lb)  3  Cr.  4*  Mee.  124. 
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1840.  had  power  to  dispose  of  as  she  should  think  fit?  desAfly 
not;  for  she  could  not^  for  the  reasons.- before  stated,  dis-» 
pose  of  the  property  m  her  lifetime,  nor  conid  she  ap* 
point  it  in  favour  of  the  several  individuals  stated  in  the 
will  of  the  original  testator. 

Mr.  BomUfy^  in  the  absence  of  the  Attorney^General, 
amird. 

The  Crown  is  entitled  to  legacy  duty  of  one  per  cent, 
on  the  whole  estate  which  was  bequeathed  by  the  will  of 
the  original  testator  to  his  daughter  for  life,  witii  a  power 
of  appointment  by  will ;  and  to  probate  duty  upon  the 
fund  appointed  by  her  will,  together  with  legacy  du^ 
thereon,  at  the  rate  of  10  per  cent,  the  appointees  being 
strimgers  to  the  appointor. 

It  is  not  necessary  to  discuss  the  question,  whether 
the  court  can  apply  equitable  considerations  to  a  JSscal 
statute  which  is  for  the  benefit  of  the  community^  be- 
cause  the  decision  of  the  Court  of  Exchequer  did  not 
proceed  on  that  ground,  but  ou  the  fair  construction  of 
the  whole  statute;  if,  however,  it  were  necessary  to 
argue  that  question,  it  would  be  found  that  the  principle 
referred  to  by  the  other  side  of  construing  statutes 
strictly,  is  one  applicable  only  to  penal  statutes,  and 
not  to  those  concerning  the  revenue.   . 

The  statute  of  the  36  G.  S.  c.  52.,  by  the  second 
section  enacts,  that  all  legacies  given  out  of  the  personal 
estate  of  a  testator  shall  be  charged  with  certain  duties ; ' 
and  the  seventh  section  declares,  that  any  gift;  by  will  to 
be  satisfied  out  of  the  personal  estate  of  a  testator  shall 
be  deemed  a  legacy.  So  far  the.Jegacy  duty  was 
payable  on  every  thing  which  passed  under  Mr.  SamS" 
den's  will.     The  eighteenth   section  n^reljr  regulates 

the 
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Ifae  mode  in  which  property  subjected  to  powers  if  1840. 
to,  be  charged ;  for  this  purpose  it  adopts  the  usual 
classification^  and  regards  all  powers  either  as  special 
or  general,  so  that  every  power  must  fall  within  one 
of  these  two  classes ;  if  it  be  not  special,  it  must  be 
general.  The  other  side  have,  however,  introduced  a 
third  species  of  power,  which  they  say  is  not  comprised 
within  either  of  these  two  classes,  and  then  say  that 
this  peculiar  species  of  power  has  not  been  provided  for. 
No  such  third  class  of  power  has  evef  been  recognised 
other  in  the  cases  or  in  the  text  books. 

It  is  said,  that  because  three  families  are  excluded 
from  becoming  objects  of  the  power,  there  is  a  re- 
striction which  prevents  the  power  being  general  and 
absolute;  all  powers  are  subject  to  some  restriction 
as  to  formality,  or  otherwise ;  but  can  it  be  said,  because 
a  power  is  so  limited,  that  it  can  only  be  executed  by 
will  or  at  a  particular  time,  or  in  a  particular  mode, 
or  to  the  exclusion  of  a  particular  person,  that,  there- 
fore, it  is  not  a  general  power?  If  the  distinction  con- 
tended for  were  to  prevail,  then  by  excluding  a  single 
individual  from  becoming  the  object  of  a  power,  the 
legacy  duties  may  be  wholly  evaded. 

One  test  of  the  -generality  of  a  power  is,  whether  the 
property,  on  the  execution  of  the  power  in  favour  of 
volunteers,  would  or  not  be  assets  for  the  payment  of 
the  appointor's  debts.  The  case  of  Jeimey  v.  Andrews  (a) 
shews  clearly  that,  in  the  opinion  of  Sir  J.  Leach^  tliere 
wais  no  distinction  between  a  power  exercisable  by  will 
and  one  to  be  executed  by  deed :  he  said,  <<  Where  there 
is  a  general  power  of  appointment  by  will,  and  an  ap- 
pointment b  made,  the  appointee  is  a  trustee  for  credi- 
tors." 

(ff)  6  Mad.  264. 
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1840.  tors."  In  this  case,  then,  there  can  be  no  doubt  but  that 
the  creditors  of  Mrs.  Plati  would  be  entitled  to  take  in 
priority  to  voluntary  appointees,  and  according  to  this 
test,  tlie  power  would  be  general. 

Another  mode  of  ascertaining  whether  a  power  is  ge- 
neral or  particular,  is  to  see  how  an  appointment  under 
it  would  be  affected  by  the  doctrine  of  remoteness.  It 
is  clearly  settled,  that  where  an  estate  for  life  is  limited 
to  one  with  a  power  of  appointing  among  a  class  of 
persons,  the  donee  of  the  power  cannot  appoint  to  any 
person,  who  would  have  been  too  remote  to  take,  if 
comprised  in  the  deed  creating  the  power ;  but  where 
the  power  is  general,  the  donee  may  appoint  to  persons 
to  whom,  if  the  same  estate  had  been  appointed  to  them 
by  the  original  instrument,  the  appointment  would  have 
been  void  for  remoteness.  Examine  the  present  power 
by  this  test,  and  see  if  Mrs.  Piatt  could  not  have  made 
a  valid  appointment  to  any  persons  in  esse  at  the  expir- 
ation of  any  lives  existing  at  her  death,  though  bom 
after  the  decease  of  persons  not  living  at  the  death  of 
Mr.  Samsden ;  she  clearly  might  have  appointed  the 
property  to  any  person  to  whom  she  might  have  ap- 
pointed her  own  absolute  property. 

As  to  probate  duty,  the  point  has  been  decided  by  the 
Vice-Chancellor  in  Palme)*  v.  Whitmore  (^ ),  and  in  Nail 
V.  Punter  (6),  and  his  decision  has  been  followed  by  the 
Court  of  Exchequer  in  The  Attorney-General  v.  Stqffl  (c) 
In  the  first  of  these  cases,  a  testator  having  a  power  to 
appoint  by  deed  or  will,  executed  it  by  his  will,  and  the 
question  was,  whether  a  sum  paid  by  the  executor  for 
probate  duty  in  respect  of  the  fund  appointed  was  a 
proper  payment;   the  Vice-Chancellor  held  that  the 

payment 

(a)  5  Sim.  178.  (c)  2  Cr.  ^  Mee.  124. 

(b)  5  Sim.  563. 
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payment  was  proper,  and  that  the  probate  duty  was 
payable :  his  Honor  observed,  that  the  testator  was  at 
liberty  to  execute  the  power  either  by  deed  or  will,  and 
that  having  adopted  the  latter  mode,  *'  he  made  the 
fund,  over  which  he  had  such  general  power,  part  of 
his  general  personal  estate,  and  liable  to  be  dealt  with 
as  part  of  his  general  personal  estate ;"  and  having  ad- 
verted to  the  acts  of  parliament,  his  Honor  added,  ^'  It 
was  absolutely  necessary  that  probate  should  be  granted, 
for  the  purpose  of  giving  effect  to  the  execution  of  the 
power.  The  testator,  therefore,  has,  by  the  instrument 
by  which  he  exercised  the  power,  created  the  necessity 
of  having  probate  taken  in  respect  of  property,  part  of 
which  was  the  fund  in  question.  I  think,  therefore, 
that  the  payment  made  by  the  executor  was  right/' 


978 
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Platt 

V, 
ROUTII. 


In  Nail  v.  JPunter^  a  wife  had  a  testamentary  power 
of  appointment,  and  exercised  it  in  &vour  of  her  hus- 
band, whom  she  appointed  executor ;  the  Vice-Chan- 
cellor  held,  that  the  husband  who  claimed  as  her  exe- 
cutor was  liable  to  pay  probate  duty.  So,  in  The  At- 
tomey' General  v.  Siqffl  the  testatrix,  under  a  power, 
appointed  property  by  her  will ;  and  it  was  held  by  the 
Court  of  Exchequer  that  probate  duty  attached. 

Thirdly,  as  to  legacy  duty  under  the  will  of  Mrs. 
IVatt.  It  is  plain,  that  as  against  parties  taking  the 
benefit  of  her  disposition,  legacy  duty  is  payable ;  for, 
with  respect  to  them,  she  ^*  had  power  to  dispose  of  the 
property  as  she  thought  fit." 


She  had  a  life  estate  with  an  absolute  power  of  ap- 
pointment restricted  as  against  three  families ;  but  in 
effect,  the  whole  dominion  of  the  property  was  vested 
in  her.  She  might  have  given  it  as  part  of  her  own 
estate  to  her  executors,  or  to  her  creditors,  and  in  case 

of 
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IS^O.  of  an  appointment  to  volunteers,  it  would  have  beeil 
assets  for  the  payment  of  her  debts.  Such  a  power  <yfer 
property  is  equivalent  to  ownership  as  r^ards  the  party 
having  the  power.  Sir  fFm.  Grants  on  this  point,  ob- 
serves in  Holmes  v.  CogkiU  (a),  there  is  an  evident 
difference  between  a  power  and  an  absolute  riglit  of  pro- 
perty :  not  so  much  with  regard  to  the  party  possessing 
the  power,  as  to  {he  party  to  be  afPected  by  the  execution 
of  it.  If  our  attention  is  to  be  confined  to  the  former 
entirely,  there  is  no  reason  why  the  money  he  has  a 
right  to  raise  should  not  be  considered  his  property,  as 
much  as  a  debt  he  has  a  right  to  recover.  But  the 
latter  can  only  be  charged  in  the  manner,  and  to  the 
extent  specified  at  the  creation  of  the  power.^ 

The  point  is  also  settled  by  authority.  In  re  Choi-' 
moffideley  (6),  it  was  held  that  legacy  duty  was  payable  in 
a  case  where  a  wife,  having  a  power  of  appointment  by 
will,  executed  it  by  her  will. 

Mr.  George  Turner^  for  the  executors. 

Mr.  Tinney^  in  reply. 

The  Master  of  the  Rolls. 

I  must  take  some  time  to  consider  this  case,  because 
the  points,  though  short,  include  a  variety  of  important 
considerations.  The  Court  of  Exchequer  evidently  con- 
sidered that  this  property  was  so  situated  as  not  to  be 
property  belonging  to  the  testatrix,  but  merely  subject 
to  a  power,  and  upon  that  consideration  they  have  ex- 
pressed their  opinion  that  it  was  not  subject  to  probate 
duty  as  belonging  to  her;  but  having  regard  to  the 
nature  of  the  power,  as  expressed  in  the  will,  they  say 

that, 

(a)  7  Vet,  504.  {h)  1  Cr.  ^  Mee.  149. 
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that,  thoogfa  tbis-'was  not  her  property,  so  astd.be  sub- 
ject to  probate  duty,  yet^  by  the  very  words  of  the  act  of 
parliaraent^  the  power  was  of  such  a  nature  that  the  pro- 
perty ought  to  be  charged  with  legacy  du^  as  if  it  had 
belonged  to  her.  They  have  accordingly  certifiedythat 
the  estate  ought  to  pay  the  amount  of  duty  which  would 
have  been  payable  if  it  had  been  ati  absolute  legacy  to 
her,  and  further,  that  the  legacies  given  by  her  out  of 
it  ought  also  to  be  charged  with  the  same  dnpy  as  if 
they  had  been  given  oat  of  her  own  property.  It  is 
argued  for  the  Attorney-Qeneral,  that  the  property  being 
hers,  probate  du^  is  also  payable  on  it.  I  have  been 
asked,  if  I  do  not  agree  with  the  Court  of  Exchequer,  to 
act  at  once  in  contradiction  to  it  I  could  not  do  that 
without  the  greatest  hesitation ;  but  if,  as  I  understand^ 
both  parties  have  determined  to  proceed  to  the  highest 
court  of  appeal,  however  reluctant  I  might  feel  to  ex- 
press an  opinion  difiering  from  the  unanimous  certificate 
of  the  Court  of  Exchequer,  I  should  think  it  a  reason 
for  Qot  putting  the  parties  to  any  further  expense  in  the 
Courts  below.  I  will  not,  at  present,  intimate  my 
opinion  on  the  points  ai^ed. 


1840. 


T^e  Master  of  the  Rolls. 

In  this  case  a  question  having  arisen  respecting  the 
aikiount  of  probate  and  legacy  duty  payable  upon  the 
property  bequeathed  by  the  wills  of  John  Bamsden  and 
Judith  Atm  Piatt,  a  sum  of  40,000/.  S^  per.  cent,  r^ 
duced  annuities  was  carried  over  to  an  account  entitled 
^  The  claims  of  probate  and  legacy  duty  account,''  and 
a  case  was  submitted  for  the  opinion  of  the  judges  of  the 
Court  of  Exchequer  upon  the  subject. 


1S41. 
January  16. 


The 
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ISil.  The  Judges  have  certified  their  opinion  to  be  (a)  — * 

First  That  on  the  death  of  Judith  Ann  Piatt  a  legacy 
duty  of  1  per  cent  became  payable  in  respect  of  the 
bequest  in  the  will  of  John  Bamsden  of  the  residue  of 
his  estate  and  effects  to  the  said  Judith  Ann  Piatt,  after 
allowing  any  duty  already  paid  in  respect  thereof. 

Secondly.  That  no  probate  duty  is  payable  upon  the 
probate  of  the  will  of  Judith  Ann  Piatt  in  respect  of  the 
estate  and  effects  of  her  late  father^  appointed  by  her  in 
pursuance  of  the  power  given  to  her  by  his  will. 

And,  thirdly.  That  legacy  duty  is  payable  in  respect 
of  the  bequests  contained  in  the  will  of  the  said  Judith 
Ann  Piatt,  at  the  same  rate  at  which  such  duty  would 
have  been  payable  if  the  bequests  had  been  mere  legacies 
given  by  her  payable  out  of  her  personal  estate. 

Of  this  certificate  complaint  is  made»  both  by  the 
Attorney-General,  claiming  the  probate  and  legacy  duty 
for  the  Crown,  and  by  Mr.  Drake,  who  is  entitled  to 
the  fund  in  Court,  subject  to  the  payment  of  the  duty 
which  ought  to  be  paid. 

"Mir.  Drake  alleges  that  no  legacy  duty  whatever  is 
payable  in  respect  of  the  residuary  estate  of  the  testator 
John  Mamsden,  which,  by  his  will,  is  given,  after  the 
death  of  Judith  Ann  Piatt,  to  her  appointees ;  or  that  if 
any  duty  is  payable  thereon,  that  such  duty  is  payable 
only  as  would  have  been  payable  if  the  appointment 
made  by  the  said  Judith  Ann  Piatt  had  been  part  of  the 
will  of  John  Ramsden,  and  the  appdintees  of  Judith  Ann 
Piatt  had  been  named  in  the  will  of  John  Ramsden  to 

take 

(fl)  6  Meesan  4-  W.  756. 
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take  bis  residuary  estate  in  the  manner  directed  by  the        1841. 
appointment. 

The  Attomey*General  alleges  that  probate  duty  is 
payable  upon  the  probate  of  the  will  of  Judith  Ann 
Plaiiy  in  respect  of  the  estate  and  effects  appointed  by 
her,  in  pursuance  of  the  power  given  to  her  by  the  will 
of  John  Bamsden, 

And  in  this  state  of  things  petitions  have  been  pre- 
sented ;  one  by  the  Attorney-General,  praying  that 
there  may  be  paid  to  the  Receiver-General  of  Stamps^ 
not  only  the  legacy  duty  which  the  Judges  have  cer- 
tified to  be  due,  but  also  the  probate  duty  upon  the 
probate  of  the  will  of  Judith  Ann  Platt^  which  the 
Judges  have  certified  not  to  be  due.  And  the  other 
petition  by  Mr.  Drake,  who  prays,  either  that  the  whole 
fund  in  Court  may  be  transferred  and  paid  to  him» 
without  deducting  any  thing  for  legacy  or  probate  duty, 
or  that  the  same  fund  may  be  transferred  and  paid  to 
him  after  deducting  only  such  legacy  duty  as  would 
have  been  payable  if  the  appointees  of  Judith  Ann  Plait 
had  been  named  in  the  will  of  John  Ramsden* 

The  doubts  which  attend  the  questions,  and  the 
amount  of  the  sums  in  contest,  have  induced  both  par- 
ties to  say  that,  whatever  may  be  the  decision  here,  the 
case  must  ultimately  be  brought  under  the  consideration 
of  the  House  of  Lords ;  and  I  was  therefore  requested 
not  to  ask  any  further  assistance  from  the  Judges,  but 
to  make  an  order  upon  which  the  parties  might  proceed 
at  once  to  the  highest  Court. 

The  case  is  that  John  Bamsden,  by  his  will,  dated  the 
10th  of  March  1825,  gave  his  residuary  personal  estate 
to  his  executors  and  executrix,  upon  trust  to  permit  his 

Vol.  III.  U  daughter 
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daughter  JudM  Ann  Plait  to  receive  the  interest  thereof 
during  her  life,  and  after  her  decease  (subject  to  certain 
payments)}  upon  trust  for  such  person  (other  than  and 
except  Joseph  Woodhead  and  hb  relations,  Moses  Hoper 
and  his  relations,  and  the  relations  of  Mrs.  Plaifa  late 
husband  and  every  of  them),  in  such  parts,  shares,  and 
proportions,  and  in  such  manner  as  she,  whether  sole  or 
covert,  should  by  Will  appoint,  and  in  default  of  ap- 
pointment in  trust  for  the  next  of  kin  of  Dyson  Sanu^ 
den;  and  by  a  distinct  clause  in  the  will,  the  testator 
declared  that  if  Mrs.  Platl  should  intermarry  with 
Joseph  Woodhead  or  his  relations,  or  should  reside  with, 
or  receive  visits  from  him  or  them,  the  bequests  in  her 
favour,  with  the  power  of  appointment  given  to  her, 
should  from  thenceforth  be  absolutely  null  and  void. 


The  testator  died  in  May  18S5:  the  estate  was  real- 
ized, and  the  income  of  the  residue  was  paid  to  Mrs. 
Piatt  during  her  life.  She  married  George  Edward 
Plait;  and  on  the  27th  of  April  18S7  she  made  a  will 
in  execution  of  the  power  given  to  her  by  her  father's 
will,  and  thereby  gave  and  appointed  her  father's  resi- 
duary estate  to  various  persons,  and  amongst  other  sums 
gave  10,0002!l  Bank  3  per  cent,  annuities  to  tlie  de- 
scendants of  Dyson  Ramsden. 

The  questions  are  — 

Firstly.  Whether  Mrs.  Plait  or  her  estate  is  liable  to 
pay  any  legacy  duty  beyond  that  which  was  payable  on 
the  life  interest  given  to  her  for  her  own  benefit. 

Secondly.  Whether  any  probate  duty  is  payable  on  the 
probate  of  her  will  in  respect  of  her  fatiier's  residuary 
estate  thereby  appointed,  and 


And, 
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And,  thirdly,  what,  if  any,  legacy  duty  is  payable        1841. 
upon  the  sums  appointed  by  her  will. 

The  first  and  tlie  last  of  these  questions  appear  to  me 
to  be  attended  with  considerable  diflSculty.  The  first 
depends  on  the  construction  which  ought  to  be  put 
upon  the  eighteenth  section  of  the  act  36  G.  3.  c.  52. 
It  is  argued  on  behalf  of  the  Crown,  and  the  opinion  of 
the  Judges  of  the  Court  of  Exchequer  is  so  declared, 
that  the  power  given  by  the  will  of  John  Bamsden  is  a 
general  and  absolute  power  within  the  meaning  of  the 
act.  On  the  other  hand,  it  is  contended  for  Mr.  Drake^ 
that  a  power  to  be  exercised  only  by  will,  which  cannot 
be  exercised  in  favour  of  certain  excepted  classes  of 
persons,  and  the  continued  existence  of  which  depends 
on  the  donee  abstaining  from  certain  specified  acts^ 
cannot  be  deemed  an  absolute  and  general  power;  and 
then  it  is  said  that  the  act,  if  it  does  not  comprise  the 
particular  case,  cannot  be  extended  by  construction: 
so  that,  if  the  present  ca^e  be  not  specifically  described, 
the  duty  is  not  imposed,  and  it  is  not  competent  to  any 
Court  to  presume  upon  the  intention  of  the  legislature, 
and  say  that,  because  it  must  have  been  intended,  it 
must  therefore  be  considered  that  the  duty  was  im* 
posed. 

In  this  case  the  residue  of  John  Ramsderis  estate  was 
given  for  a  limited  interest  to  Mrs.  Piatt.  A  power  of 
appointment  was  also  given  to  her ;  and  she  was  not  the 
person  to  whom  the  property  would  have  belonged  in 
default  of  her  appointment.  Under  these  circum- 
stances, if  the  power  of  appointment  were  general  and 
absolute,  the  case  would  fall  within  the  express  pro- 
visions of  the  act ;  and  the  question  comes  therefore  ta 
this,  whether  the  power  given  in  this  case  is  not  a 
general  and  absolute  power  within  the  true  meaning  of 
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184>1.  the  act  (a) ;  and  after  some  hesitation,  and  contrary  to 
my  first  impression,  I  have  come  to  the  conclusion  that 
it  is.  Provision  was  made  for  the  duties  payable  on 
legacies  which  were  subject  to  powers  if  the  appointees 
were  named  or  described  by  the  testator  (the  dcmor  of 
the  power),  and  the  proportions  only  were  left  to  be 
determined  by  the  donee  of  the  power :  the  appointees 
were  charged  as  legatees  of  the  testator;  but  if  the  ap- 
pointees were  not  named  or  described  by  the  testator, 
but  left  solely  to  the  disposition  or  selection  of  the  donee 
of  the  power,  in  that  case  the  property  upon  execution 
of  the  power,  f .  e,  upon  doing  the  act  whereby  the  pro- 
perty is  disposed  of,  or  the  appointees  selected,  b 
charged  as  if  it  had  been  given  to  the  donee  of  the 
power,  after  allowing  for  any  duty  before  paid  in  re^ 
spect  thereof. 

The  limited  interest  first  given,  and  the  interest 
vested  by  means  of  the  execution  of  the  power  of  ap- 
pointment disposing  of  the  whole  remaining  interest, 
make  together  the  whole  interest  in  the  property,  and  it 
is  the  entire  property  which,  in  such  a  case  as  this,  is 
partly  possessed,  and,  as  to  the  rest,  disposed  of  by  the 
donee  of  the  power ;  and,  considering  the  meaning  of 
the  words  '*  general  and  absolute*'  in  their  application 
to  such  a  case,  I  do  not  think  that  the  power  can  be 
considered  as  otherwise  than  general  and  absolute  within 
the  meaning  of  the  act,  because  it  could  only  be  exe- 
cuted by  will,  or  because  the  donee  was  not  permitted  to 
execute  it  in  favour  of  three  families  named.  A  power 
which  might  be  executed  in  favour  of  any  body  in  the 
world,  except  the  members  of  three  families,  appears  to 
me  to  be  for  this  purpose  a  general  power ;  and  as, 
among  the  objects  of  it,  the  power  of  disposition  is  ab- 
solute 

{n)  36G,^.c.52.  #.  18. 
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solute,  I  think  that  the  power  is  within  the  meaning  of       184 1. 

the  act  a  general  and  absolute  power,  and  consequently 

I  am  of  opinion  that,  upon  the  death  of  Mrs.  Platte 

which  was  the  time  when  the  execution  of  the  power  by 

will  took  efiect,  a  duty  of  1  per  cent  became  due  upon 

the  residuary  estate  of  John  Ramsden,  after  allowing  any 

duty  previously  paid  in  respect  thereof. 

My  opinion  is  not  founded  upon  the  notion,  that  the 
residue  of  John  BamsderCs  estate  had  become  the  pro* 
perty  of  Mrs.  Plait,  but  upon  the  notion,  that  property, 
circumstanced  as  this  was,  is  so  chargeable  by  the  act* 

The  next  question  is,  whether  the  residuary  estate  of 
John  Bamsden,  appointed  by  the  will  of  Mrs.  Piatt,  is 
chargeable  with  probate  duty  upon  the  probate  of  the 
will  of  Mrs.  Piatt ;  and  I  am  of  opinion  that  it  is  not. 
It  was  not  the  property  of  Mrs.  Piatt,  and  could  not  be 
recovered  by  her  executors  by  virtue  of  the  probate. 
It  would  be  singular  that  the  rule  of  this  Court,  which 
requires  a  probate  merely  as  evidence,  to  shew  that  the 
instrument  of  appointment  is  a  will,  should  have  the 
effect  of  subjecting  the  property  to  duty  as  if  it  had  been 
the  property  of  the  testator,  which  this  Court  does  not 
consider  it  to  be.  The  question  depends  on  the  con- 
struction of  the  act  55  G.  3.  r.  184.,  the  schedule  to 
which  states  the  amount  of  probate  duty  payable  upon 
the  estate  and  effects  for  or  in  respect  of  which  the 
probate  is  granted;  and  it  was  argued  that,  because 
probate  was  required  in  order  to  shew  that  the  property 
now  in  question  was  appointed  by  will,  the  probate  was 
granted  for  and  in  respect  of  this  property,  and  therefore 
subject  to  the  duty :  but  the  thirty-eighth  section  of  the 
act  appears  to  me  to  shew  that  the  act  t)nly  relates  to 
the  estate  and  effects  of  the  deceased  for  or  in  respect 
of  which  the  probate  is  granted,  and  as  this  was  not  the 
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property  of  the  deceased,  I  am  of  opinion  that  no  duty 
is  payable  in  respect  of  it 

The  last  question  relates  to  legacy  duty  payable  on 
the  sums  appointed  by  the  will  of  Mrs.  Piatt.  This 
question  appears  to  roe  to  involve  the  same  difficulty 
which  affects  the  first  The  act  36  G.  3.  c.  52.  s.  7. 
provides  that  any  gift  by  will  which  shall  by  virtue  of 
the  will  have  effect  out  of  the  personal  estate  of  the 
testatrix,  or  out  of  any  personal  estate  which  the  tes- 
tatrix has  power  to  dispose  of  as  she  shall  think  fit» 
shall  be  deemed  a  legacy.  Jn  this  case  the  gifts  by  the 
will  of  Mrs.  Piatt  are  to  take  effect  out  of  the  personal 
estate  of  John  Ramsden,  which  she  had  power  to  dispose 
of,  and  they  are  to  be  deemed  legacies,  unless  the  re- 
strictions to  which  she  was  subjected  are  to  be  held  in* 
consistent  with  the  words  ^'  as  she  shall  think  fit," 
according  to  the  meaning  which  ought  to  be  attributed 
to  them  in  the  act.  Upon  the  best  consideration  which 
I  have  been  able  to  give  the  subject,  it  appears  that,  not- 
withstanding the  restrictions  imposed  upon  her,  the  test- 
atrix had  a  power,  of  disposing  of  the  property  as  she 
thought  fit,  within  the  meaning  of  the  act,  and  therefore 
upon  this  point  also  I  c^cur  with  the  opinions  of  the 
Judges  of  the  Court  of  Exchequer. 


Under  the  circumstances  I  think  that  I  ought  to  con- 
firm the  certificate,  and  refer  it  to  the  Master  to  ascer- 
tain the  amount  of  duty  which  is  payable  according  to 
the  certificate,  with  a  stay  of  execution  of  the  order,  to 
allow  the  intended  appeal  to  the  House  of  Lords. 


But  Mr.  Drakcy  though  he  acquiesces  in  the  certificate 
so  far  as  relates  to  the  probate  duty,  has  not  prayed  for 
a  confirmation  of  that  part  of  it      This  may  be  done  if 
Mr.  Drake  would  amend  his  petition,  and  pray  for  con- 
firmation 
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firmation  as  to  probate  duty.  And  the  Attorney- 
General  only  prays  for  a  confirmation  of  that  part  of 
the  Report  which  is  in  his  favour. 
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As  to  legacy  duty,  see  In  re  Eunn^  1  Cro.  4'  J^'  151.;  Log/an 
V.  Fair&e^  9S.4r  St.  284. ;  Hay  v.  Fairlie^  1  Rust.  117.;  Logan  ▼. 
FairRe^  1  AfyL  4*  Cr.59.;  ne  Attorney-General  y.  Jackson^  8  BU. 
15.,  and  S  Cro.  4'  «/<^*  388.,  and  S  Tyrwh.354.;  Arnold  v.  Arnold^ 
^MyL^  Cr,  i5e,\  The  Attomey-General  v.  For^i^  S  CV.  j*  Jin.  48. ; 
In  re  Coles,  7  Mee,  4*  H>/!f.  1. ;  and  as  to  probate  duty,  Attorney- 
General  V.  Bouwem^  4  Mee,  4*  FT^ilr.  171. 


1841. 


TREZEVANT  v.  ERASER. 


^00. 4» 


A^  PARTY  being  entitled  to  an  undivided  share  of  a 
■"^^  fund  in  Court,  encumbered  it,  and  then  joined  the 
^tssignee  in  a  petition  for  the  stop  order. 

The  petition  had  not  been  served  on  the  other  parties 
^o  the  suit. 

Mr.  Walker,  in  support  of  the  petition. 

JTie  Master  of  the  Rolls. 

Here  is  a  fund  belonging  to  several  persons,  and  one 
of  such  persons,  in  the  absence  of  the  others,  comes  and 
asks  an  order  affecting  it.  I  am  of  opinion  that  this 
cannot  be  done,  (a) 

(a)  The  practice  has  since  been  altered  by  the  order  of  the  5th  of 
April  1841,  2  Beavan,  xi. 


An  incum- 
brancer on  a 
portion  of  an 
undivided 
fund  in  Court 
cannot  obtain 
a  stop  order 
on  it^  without 
serving  the 
other  parties 
interested^ 
with  the  peti- 
tion for  tnat 
purpose. 


u* 
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Nov,  9,  10. 


BALLS  V.  MARGRAVE. 


k  bill  for  dis- 
covery, in  aid 
of  an  action 
of  covenant 
brought  by 
the  assignee  of 
the  lessor, 
stated  that  the 
lessor,  at  the 
time  of  grant- 
ing the  lease, 
was  '*  seised 
or  otherwise 
well  entitled," 
&c.:  Held, 
that  this  was 
not  a  suffi- 
cient allega- 
tion that  the 
lessor  had  the 
legal  estate  so 
as  to  shew  the 
right  of  his 
assignee  to 
sue  at  law  on  ' 
the  covenant, 
and  a  demur- 
rer on  that 
ground  was 
allowed. 


T^HE  bill  stated  that  Thomas  Cheek  was  ^^  seised  or 
otherwise  well  etUilled^  to  him  and  his  heirs,  for  an 
estate  of  inheritance  of  or  to  the  messuages,  &c.  therein- 
after mentioned,  and  that,  being  so  seised  or  entitled^" 
he  by  indenture,  dated  in  1794,  demised  them  to  Joseph 
Rowland  for  a  term  of  ninety-nine  years,  at  a  rent  of 
26Lf  and  that  Joseph  Rowland,  for  himself,  his  execu- 
tors, administrators,  and  assigns,  covenanted  to  pay  the 
rent. 

That  Cheek,  having  previously  surrendered  the  pro- 
perty, which  was  copyhold,  to  the  use  of  his  will,  de- 
vised it  to  his  grandchildren,  who  were  admitted ;  that 
Joseph  Hewes,  one  of  the  grandchildren,  purchased  the 
property,  which  was  duly  surrendered  to  him,  and  that, 
being  surrendered  to  the  use  of  his  will,  he  devised  the 
property  to  the  Plaintiffs,  who  were  duly  admitted. 

The  bill  stated  that  the  lessee  Rowland  died  intestate, 
and  that  his  administratrix  assigned  the  property  to  Tho^ 
mas  Margrave ;  and  that  his  executor,  the  Defendant, 
had  entered  into  possession  under  the  lease ;  that  there 
being  a  large  arrear  of  rent  due  from  the  Defendant  to 
the  Plaintifis,  they  had  commenced  an  action  at  law 
for  the  recovery  thereof,  but  the  lease  being  in  the  De- 
fendant's possession,  and  there  being  no  counterpart,  the 
Plaintiffs  could  not  proceed  therein  without  a  discovery. 
The  bill  prayed  a  discovery,  and  the  production  of  the 
lease. 


To 
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To  this  bill  the  Defendant  demurred,  on  the  ground 
that  it  was  not  by  the  said  bill  shewn,  or  by  any  suffi- 
cient certainty  or  precision  alleged  or  averred  that  the 
said  Thomas  Cheek  was,  at  the  time  of  his  so  granting 
or  purporting  to  grant  the  said  indenture  of  lease,  seised 
to  him  and  his  heirs  for  an  estate  of  inheritance  of  or  to 
the  said  messuages  or  tenements  and  hereditaments; 
and  it  therefore  did  not,  with  any  certainty,  appear,  that 
any  covenant,  on  the  part  of  the  lessee,  contained  in  the 
said  indenture  of  lease,  would  run  with  the  land,  so  as, 
under  the  circumstances  stated  in  the  said  bill,  to  enable 
the  said  complainants  to  sue  the  Defendant  on  such 
covenant,  but  any  such  covenant  would,  on  the  contrary^ 
be  a  covenant  in  gross. 


1840. 


Balls 

«• 

Mamgmavk. 


Mr.  KindersUy  and  Mr.  Evans^  in  support  of  this  de* 
murrer.  There  is  no  sufficient  allegation  on  the  face  of 
this  bill,  that  the  lessor,  at  the  time  of  making  the  lease^ 
had  the  legal  estate,  and  if  there  be  any  doubt,  ^'  the 
Defendant  is  entitled  to  put  that  construction  upon  the 
statements  in  the  bill  which  is  most  against  die  interest 
of  the  person  making  them  ;"  Vernon  v.  Vernon,  (a)  ITie 
Defendant  is,  therefore,  entitled  to  say  that  the  lessor 
was  not  seised,  but  ^^  was  otherwise  well  entitled,  to  him 
and  his  heirs;"  and  this  allegation,  contrasted  with  the 
previous  statement,  amounts  to  this,  that  he  had  a  mere 
equitable  estate ;  in  which  cose  the  covenant  did  not  run 
with  the  land  so  as  to  bind  the  assignee ;  for  by  the 
common  law,  the  right  to  sue  on  a  covenant  did  not  pass 
to  the  assignee,  and  the  stat.  of  32  H,  8.  c.  34.  only  en«- 
abled  the  assignee  of  a  legal  estate  to  sue  on  a  covenant, 
where  therefore  the  estate  is  equitable  the  benefit  of  the 
covenant  does  not  pass  to  the  assignee,  as  in  the  instance 
of  a  kase  granted  by  a  mortgagor ;   Webb  v.  RusseU  (6), 

followed 

(fl)  3  Myl.  4-  Cr.  1 7 1.  {b)  3  Term  Rep.  393. 
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followed  by  Whitton  v.  Peacock,  {c)  If,  then,  the  Plain- 
tiff has  no  right  to  sue  at  law,  he  cannot  be  entitled  to 
any  discovery,  in  equity,  in  support  of  an  action  which 
cannot  be  maintained.  It  would  be  the  same  as  if  an 
assignee  of  a  chose  in  action,  not  assignable  at  law,  were 
to  bring  an  action  thereon,  and  then  come  for  a  disco- 
very, which  would  prove  nugatory. 

It  is  stated  in  1  Sounder^  BeporiSy  p.  2SS.  a.  note, 
<*  That,  in  an  action  by  an  assignee  of  the  reversion,  he 
must  set  out  the  title  of  the  lessor  to  the  demised  pre- 
mises, that  it  may  appear  he  had  such  an  estate  in  the 
reversion  as  might  be  legally  assigned  to  the  plaintiff. 
ai/i's  EnU  213.  p.  7.  Litt.  Ent.  132.  135."  The 
Plaintiff,  therefore,  has  not  set  out  his  title  with  suffi- 
cient clearness  and  precision,  and  it  is  quite  sufficient  to 
shew  that  the  discovery  is  immaterial.  Redesddte^ 
p.  191. 


They  also  referred  to  Baring  v.  Nash  {b)  and  Right 
dem.  Jefferys  v.  Bucknell.  (c) 

Mr.  Pemberton  and  Mr.  J.  H.  Taylor  contrdf  in  sup- 
port of  the  bill.  It  is  not  necessary  to  state,  upon  the 
face  of  the  bill,  all  the  circumstances  necessary  to  main- 
tain the  action  at  law.  Here  the  allegation  does  not 
amount  to  a  statement  of  an  equitable  title  only,  for  the 
other  statements  in  the  bill  of  the  several  surrenders  and 
admissions  may  be  called  in  aid ;  and  it  is  very  impro- 
bable that  these  took  place  on  an  equitable  estate. 
The  property,  too,  is  copyhold,  to  which  the  state- 
ment of  seisin  does  not  accurately  apply,  and  seisin  is 

not 


(«)  iBing.N,C.4ll. 
(h)  I  Ve*.4r  Bea.55\. 


(c)  9  Bam.  4r  A(L  278, 
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iiot  necessary ;  it  is  su£Bcient  if  the  lessor  had  the  im- 
mediate reversion. 

Mr.  KindersUy  in  reply.  There  is  no  suggestion  that 
Cheek  was  ever  admitted ;  and  the  allegation  of  seisin  is 
not  improper,  except  that  it  does  not  allege  seisin  ac- 
cording to  the  custom,  &c. 

The  Master  of  the  Rolls. 

I  confess  I  have  seldom  seen  a  demurrer  which  is 
less  likely  to  be  of  any  real  benefit  to  the  parties  than 
this;  but,  nevertheless,  if  it  be  founded  upon  principle^ 
and  can  be  sustained,  it  must  undoubtedly  be  allowed. 

The  circumstances  under  which  the  demurrer  in  this 
case  has  been  brought  forward  are  these :  an  action  of 
covenant  has  been  brought,  which  could  only  be  sus- 
tained upon  the  footing  that  the  person  granting  the 
lease  had  a  legal  estate,  and  the  Plaintiff  has  stated 
he  was  ^^  seised  or  otherwise  entitled.''  To  this  the 
Defendant  alleges  that,  as  the  statement  has  been  put  in 
the  alternative,  seised  or  well  entitled,  he  lias  a  right  to 
take  it  most  against  the  pleader,  and  that  it  means 
^*  otherwise  entitled,''  or  that  he  had  an  equitable  title 
only,  in  which  case  there  would  be  no  foundation  for 
the  action  of  covenant,  and  no  use  could  then  be  made 
of  the  discovery. 

The  Plaintiffs,  however,  say  this  is  only  one  of  the 
expressions  in  the  bill ;  and  the  simple  rule  that  you  are 
to  take  any  expression  most  against  the  pleader,  must 
not  depend  upon  one  detached  expression,  but  upon  the 
whole  bill.  I  must,  therefore,  read  this  bill  over,  in  order 
to  see  whether  there  are  such  controlling  expressions 
in  the  bill  as  will  alter  the  construction  arising  from  the 

former 
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former  all^ation.  If  there  should  be,  then  I  think  the 
rule  which  has  been  stated  no  longer  applies.  If,  on 
the  other  hand,  there  are  none,  and  I  should  be  of 
opinion  that  the  allegation  is  too  uncertain*  I  must 
give  the  Plaintiff  liberty  to  amend  his  bill,  in  order  to 
set  the  matter  right. 


N<n>.  10.  The  Master  of  the  Rolls. 

I  have  read  over  the  bill  in  this  case,  and  I  do  not 
think  that  the  subsequent  allegations  in  the  bill  at  all 
assist  the  uncertainty  of  the  other  statement.  It  appears 
to  me,  that  though  the  objection  is  of  a  frivolous 
nature,  yet  the  Court  requires  greater  strictness  than  is 
to  be  found  in  this  bill.  I  think,  therefore,  that  I 
must  allow  this  demurrer,  giving  the  Plaintiff  leave  to 
amend ;  but,  under  the  circumstances,  I  will  not  allow 
any  trosts  of  the  demurrer. 


Kov,  20. 


HAWKE  V.  KEMP. 


Where  a  De-    HPHE  Defendant,  in  his  answer,  admitted  to  have  in 
fendant  ad-  ■ 

mits  by  his 
answer  the 


possession  of 
documents, 
and  a  balance 
of  money,  it  is 
irregular  to 
move  for  the 


•^    his  hands  certain  deeds  and  papers,  and  a  balance 
of  the  estate. 


Mr.  Addis  now  made  two  motions  in  this  case,  the 
first  for  the  production  of  papers,  the  second  for  the 

move  for  tne    payment  of  the  money  into  Court, 
production  of   •^  "^ 

the  former  j^j 

and  payment 

into  Court  of  the  latter,  by  two  separate  motions.    They  ought  to  be  included  io 

one.    In  this  case  the  Court  ordered  the  Plaintiff  to  pay  the  extra  costs  occasioned 

by  this  irregular  proceeding. 
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Mr.  FoUett^  contra^  did  not  object  to  the  production  1 840. 
of  the  papers,  or  to  the  payment  of  the  money. into 
Court,  but  he  insisted  that  the  Plaintiff  had  been  guilty 
of  vexation  in  making  this  application  by  two  separate 
motions  when  one  would  have  been  sufficient ;  he  there- 
fore contended  that  the  Plaintiff  ought  to  bear  the  extra 
expenses  which  had  been  incurred  thereby. 

The  Mast£r  of  the  Rolls  said,  that  to  mark  his 
disapprobation  of  this  course  of  proceeding,  he  must 
insert  in  the  order,  to  be  made  in  this  case,  a  direction, 
that  in  taxing  the  costs  of  the  suit,  the  extra  costs,  in- 
curred in  consequence  of  these  two  motions,  should  be 
paid  by  the  Plaintiff. 


TARBUCK  V.  WOODCOCK.  ^^•*- 

'TIWO  pleas  for  want  of  parties  were  put  in,  to  the  bill  The  same  »o- 
"^    in  this  cause,  by  several  Defendants,  and  which  and  set  down 

beinir  set  down,  were  allowed  with  costs.  '  .  ^^^  hwing 

°  two  pleas  for 

want  of  par- 
Mr.  Kinderdey  afterwards  observed,  that  these  two  g^ewSSe^ 
pleas  bad  been  filed  and  set  down  for  argument  by  the  fendants,  and 
solicitor,  and  he  contended  that  tlie  costs  of  one  same  t^^h  allowed : 
only  ought  to  be  allowed,  as  the  several  parties  might  ^^^  Plaintiff 
have  joined  in  one  plea,  and  thus  have  saved  the  ex-  to  pay  the 

penses.  «>?•  ^  o°« 

'^  onlj  of  such 

pleas, 
Mr.  Pemberion  and   Mr.  B.  Chapman^  contra^  con- 
tended that  the  course  was  regular,  as  the  interests  of 
the  two  parties  were  quite  distinct. 

The 
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Tabbuck 
Woodcock. 
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The  Master  of  the  Rolls.  I  tbink  that  two  such 
pleas  ought  not  to  have  been  filed  by  the  same  solicitor; 
I  will  allow  the  costs  of  one  only. 


Dec,  4, 


WOOD  V.  HARPUR. 


Affidavits 
sworn  before 
a  master  ex- 
traordinary, 
who  was  the 
clerk  of  the 
Plaintiff*s  at- 
tomevy  re- 
acted. 


riiHIS  was  a  motion  to  commit  the  Defendants  for 
-*-  the  breach  of  an  injunction,  and  it  was  proposed  to 
read  certain  affidavits,  which  were  objected  to,  on  the 
ground  that  they  had  been  sworn  before  a  Master  ex« 
traordinary  of  the  Court,  who  acted  as  clerk  to  the 
Plaintiff's  attorney. 


Mr.  Pemberton  and  Mr.  Lee^  for  the  Plaintiff. 

Mr.  Kinderdey  and  Mr.  Dixon^  for  the  Defendants. 

The  Master  of  the  Rolls  rejected  the  affidavits  on 
the  ground  stated. 


Nov.  SO. 
Decs, 


CHOWICK  V.  DIMES. 


nnHIS  was  a  suit  to  redeem  a  mortgage  and  judg^ 
''-    ments ;  and  the  sole  Plaintiff  having  died,  the  De* 


A  sole  Plain- 
tiflf  having 
died, the 

Court,  on  the    fendant  moved  that  his  administrator  miirht  revive  the 
application  of  .         ,  ° 

the  Defend-      cause,  or  that  the  bill  might  be  dismissed  without  costs. 
ant,  ordered  jj^^ 

that  .the  ad-  "^^* 

ministrator  should  revive,  or  that  the  bill  should  be  dismissed  without  costs. 


CASES  IN  CHANCERY. 

Mr.  BacoHj  for  the  motion,  pressed  upon  the  attention 
of  the  Court  the  hardship  of  allowing  a  suit  to  continue 
in  Court,  the  effect  of  which,  according  to  the  doctrine 
of  lis  pendens^  would  prevent  the  parties  dealing  with 
their  estate. 

Mr.  £.  MonlagUj  contra. 

CafiAam  v.  Vincent  (a),  Adamson  v.  HtM  (i),  and  The 
Bishop  of  Winchester  v.  Paine  (c),  were  cited. 

The  Master  of  the  Rolls  said  that  he  would  make 
enquiry  as  to  the  practice  in  such  cases. 


991 
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The  Master  of  the  Rolls. 

In  this  case  the  sole  Plaintiff  being  dead,  the  De- 
fendant moved  that  his  administrator  might  revive  the 
cause,  or  that  the  bill  might  be  dismissed  without  costs. 

As  the  administrator  is  at  liberty  to  move  at  any 
time,  and  by  doing  so  may  give  the  effect  of  lis  pendens 
to  the  whole  continuance  of  the  cause,  and  the  uncer- 
tainty, whether  he  will  do  so  or  not,  must  be  very  incon- 
venient to  the  Defendant,  the  application  appeared  to 
me  to  be  reasonable,  and  in  conformity  with  the  prac- 
tice which  the  Court  has  adopted  in  similar  ca^ ;  and 
I  should  have  granted  the  application  at  the  time,  if  I 
had  not  been  informed  that  a  like  case  had  been  under 
the  consideration  of  the  Vice-Chancellor,  who  had  re- 
fused the  motion.  It  appears  that  in  Canham  v.  Vin* 
centj  which  is  the  case  referred  to,  the  opinion  of  the 
Vice-Chancellor  was  not  founded  on  any  supposed  want 
of  authority  in  the  Court,  or  on  any  supposed  incon- 
venience 

(a)  8  Sim,  277.  (c)  11  Vet.  194. 

\b)  1  iStm.  4*  St.  249. 


Dee.%. 
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venience  likely  to  ensue  from  granting  or  refusing  the 
application,  but  simply  on  the  ground  that  no  case 
was  cited  in  which  the  application  was  granted  after  op- 
position. 


I  have  made  inquiries  on  the  subject,  and  omitting 
those  cases  which  have  arisen  in  bankruptcy,  which 
though  strongly  analogous,  may  be  thought  not  stricdy 
applicable,  I  find  that  in  Jones  v.  Massey  (a)  the  two 
Plaintifis  were  dead,  and  on  affidavit  of  service  of  notice 
of  motion  by  the  Defendants,  the  Bank  of  England^  on 
the  executor  of  the  Plaintiff  who  died  last,  it  was  or- 
dered that  the  bill  might  be  revived  in  a  fortnight,  or 
that  an  injunction  that  had  been  granted  might  be  dis- 
solved, and  the  bill  dismissed  with  costs;  that  in  Turner 
v.  CoU  (i)  an  injunction  to  stay  proceedings  at  law  had 
been  obtained,  and  continued  on  the  merits  confessed  in 
the  answer,  and  on  the  Plaintifi''s  bringing  deeds  into 
Court  and  paying  a  sum  of  money  into  the  Bank ;  die 
sole  Plaintiff  being  dead,  the  Defendant  moved  against 
the  executrix  that  she  should  revive  the  cause  in  a  fort- 
night, or  that  the  injunction  should  be  dissolved,  and  it 
was  so  ordered :  the  Defendant  then  revived  his  judg- 
ment at  law  and  levied  execution,  after  which  a  balance  re- 
mained due  to  him,  and  thereupon  he  moved  in  the  abated 
cause  that  the  executrix  of  the  deceased  Plaintiff  might 
either  revive  the  suit  in  a  limited  time,  or  that  the  Ao- 
countant-General  might  transfer  to  the  Defendant  the 
fund  which  arose  from  the  money  paid  into  Court  by 
the  deceased  Plaintiff,  and  also  that  the  title  deeds  de- 
posited by  the  deceased  Plaintiff  might  be  delivered  to 
the  Defendant's  clerk  in  Court  for  his  use,  and  it  was 
so  ordered. 

If 


(a)  17th   Dec.    1805.      Reg. 
Lib.  A,  1805.  fo.30. 


(6)  SSth  March,  1808.    Re 
Lib.  B.  1807.  fo.  495. 
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In  Brown  v.  Warner  (4th  of  February  1809)  (a),  the 
Plaintiff  had  obtained  an  injunction  to  restrain  the  Defend- 
ant from  proceeding  in  an  action  to  recover  possession  of  a 
messuage,  and  the  injunction  had  been  continued  on  the 
merits.  The  sole  Plaintiff  then  died,  and  his  widow 
took  possession  of  the  messuage ;  it  was  not  then  known 
whether  the  deceased  had  made  a  will,  and  no  letters 
of  administration  had  been  granted ;  under  those  cir- 
cumstances, it  was  ordered  that  the  representative  of  the 
late  Plaintiff  should  exhibit  a  bill  of  revivor  in  a  fortnight, 
or  in  default  thereof  that  the  bill  should  be  dismissed 
with  costs  :  and  it  was  ordered  that  service  of  the  order 
on  the  late  Plaintiff's  clerk  in  court  and  on  his  solicitors 
and  on  the  widow  should  be  deemed  good  service. 


1840. 


These  orders  were  made  by  Lord  Eldon;  and  although 
it  does  not  appear  that  in  any  of  them,  the  representative 
of  the  deceased  party  appeared  and  resisted  the  motion, 
yet  I  cannot  suppose  that  orders  so  special  passed  with- 
out consideration,  or  that  they  are  such  as  would  not 
have  been  made,  if  the  representatives  had  appeared  and 
stated  no  sufficient  reasons  against  them ;  and  although 
thete  might,  as  I  conceive,  have  been  some  modification 
of  the  orders  as  to  costs,  if  the  representatives  had  ap- 
peared, there  seems  no  reason  to  dispute  the  regularity 
of  the  orders  in  any  other  respect ;  and  I  apprehend  that 
if  these  orders  had  been  brought  to  the  attention  of  the 
VIce-Chancellor,  he  would  have  decided  the  case  Can^ 
ham  v.  Vincent  differently.  The  inconvenience  would 
undoubtedly  be  very  great  to  the  Defendant,  if  it  were 
left  to  the  option  of  the  administrator  of  a  deceased  sole 
Plaintiff,  to  keep  the  Defendant  in  a  state  of  uncertainty 
as  to  the  prosecution  of  the  suit,  for  an  indefinite  period : 
whilst,  on  an  application  of  this  kind,  the  administrator 

appearing, 

(a)  Reg.  Lib.  A.   1808.  fol.  194.;  and  cited  4  Mad,  171.,  and 
2  Afad.  Pr,  368.,  1st  edit. 

Vol.  hi.  X 


2H 


CASES  IN  CHANCERY. 


1840. 


appearing,  may  ask  For  a  reasonable  time  to  make  up 
his  mind  whether  he  will  go  on  with  the  suit  or  not. 

The  cases  which  I  have  mentioned)  were  all  of  them 
cases  in  which  injunctions  had  been  granted,  but  it  does 
not  appear  to  me,  that  that  is  a  circumstance  which 
makes  any  real  difference  in  the  question ;  having  re- 
gard to  these  cases,  and  to  the  analogous  cases  of  defect 
by  bankruptcy  and  abatement  by  the  marriage  of  a  feme 
sole  Plaintiff,  I  am  of  opinion  that  this  motion  should 
be  granted,  unless  it  should  appear,  that  in  consequence 
of  the  whole  interest  of  the  deceased  Plaintiff  not  being 
vested  in  his  legal  personal  representative,  some  further 
notice  is  yet  wanting. 


Note.  —  The  following  are 
the  cases  on  this  subject. 

(1725)  Duke  Chandos  y,  TaU 
5o/,  Sel.  Ca.  in  Ch.  24.  (1788, 
Oct.  29.)  Hill  V.  Hoare^  2  Cox. 
50.  (1809,  Feb.  4.)  Browne  v. 
Warner^  Reg.  Lib.  A.  194.,  cited 
4  Madd.  171.  and  Madd.  Pr.  ii. 
p.  368.  (1811)  Randall  v.  Mum- 
fordy  18  Ves.  424.  Assignees. 
(1818)  Wheeler  v.  Malins,  4 
Madd.  171.  (1820)  Porter  v. 
Cox,  5  Madd.  80.  Assignees. 
(1823)  Adamton  v.  Hull,  1  Sim. 
&  St.  249.;  1  Turn.  &  R.  258. 
(1825,  July  16.)  Bolton  v.  Bol- 


The  following  unreported  cases 
relate  to  this  subject. 

Johnson  v,  Horlock.  —  Upon 
motion  this  day  (llth  November 
1708),  made  unto  this  Court  by 
Mr.  Moxon,  being  of  the  De- 
fendant's counsel,  it  was  alleged, 
that  the  said  Plaintiff  Elizabeth 
Johnson  formerly  exhibited  her 
bill  in  this  Court  against  the 
said  Defendant,  to  which  he  put 


ton,  Reg.  Lib.  A.  1593.;  2  Sim. 
&  St.  571.  (1826)  Sharp  v. 
HvUett,  2  Sim.  &  St.  496.(1851, 
June  22.)  Troward  v,  Bingham^ 
4  Sim.  483.  (1834,  Feb.  5.)  Bur- 
nelly,  Duke  of  Wellington, 6  Sim. 
461.  (1838,  June  15.)  Canham 
V.  Vincent^  8  Sim.  277.;  Holt  v. 
Hardcast/e,  5  Yo.  &  Col.  236. 
(1838);  and  see  Chichester  v. 
Hunter^  post.,  and  Canham  v. 
Vincent,  before  the  Vice  Chan- 
cellor of  Englandt  23  d  February 
1842,  in  which,  after  considering 
the  authorities,  his  Honor  fol- 
lowed the  decision  in  the  text. 


in  his  answer;  and  the  said 
Elizabeth  about  a  year  since 
intermarried  with  one  James 
Humphry^  who  had  not  thought 
fit  to  revive  the  suit;  and,  there- 
fore, it  was  prayed,  that  the  bill 
might  stand  dismissed  out  of  this 
Court:  whereupon,  it  was  or- 
dered, that  the  said  Humphry 
do,  within  a  week  after  notice 
hereof,  procure  this  suit  to  be 

revived 
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rcYivcd,  or  in  de&ult  thereof 
that  the  Plaintiff's  bill  should 
stand  dismissed  out  of  this  Court, 
with  costs,  to  be  taxed  by  Sir 
Richard  Holford^  Knight,  &c. 

Reg.  Lib.  1708.  A.  134. 

Paench  v.  Barber.-— It  ap- 
peared that  after  the  answers  had 
been  filed,  the  Plaintiff  became 
bankrupt,  and  that  assignees  had 
been  appointed,  "but  had  not 
stirred  a  step  in  the  cause." 

On  motion  by  two  of  the  De- 
fendants made  the  26th  oi  June 
1782,  and  on  hearing  counsel  for 
the  Plaintiff,  it  was  ordered  "that 
the  assignees  do  file  a  supple- 
mental  bill,  on  or  before  the  first 
day  of  next  term,  or  that,  in  de- 
fault thereof,  the  Plaintiff's  bill 
as  to  the  said  Defendants  Mary 
Boitm  and  Matthias  Barber  do 
stand  dismissed  out  of  this  Court 
without  costs. 

Reg.  Lib.  1781.  A.  416. 

Jones  v.  Massey.  —  Upon 
opening,  &c.,  the  17th  of  De- 
cember 1 805,  it  was  alleged  that 
the  Plaintiffs  exhibited  this  bill 
and  obtained  an  injunction  against 
the  Defendants,  the  Governor 
and  Company  of  the  Bank  of 
England,  to  restrain  them  from 
permitting  the  Defendant  Eyre 
Mas$ey,  or  any  person  or  per- 
sons, however  authorised  by  him, 
to  transfer  the  annuities  in  the 
bill  mentioned,  or  to  receive 
the  interest  and  dividends  there- 
of. That  the  said  Defendants 
have  put  in  their  answer  to  the 
said  bill.  That  the  Plaintiffs  are 
since^  dead,  and  the  Plaintiff 
Michael  Jonesy  having  survived 
the  Plaintiff  Charles  J,  Morgan^ 

X 


by  his  will  appointed  John  Jones 
sole  executor  thereof.  That 
the  said  John  Jones  had  not  re- 
vived thu  suit ;  and  therefore,  it 
was  prayed,  that  the  Plaintiff's 
bill  might  be  revived  in  a  fort- 
night, or  that  in  de&ult  thereof^ 
the  injunction  issued  against  the 
said  Defendants,  the  Governor 
and  Company  of  the  Bank  of 
England,  to  restrain,  &c.,  might 
be  dissolved;  and  that  the  bill 
filed  in  this  cause  might  stand 
dismissed  out  of  thb  Court,  with 
costs  to  be  paid  to  the  Defends 
ants,  the  Governor  and  Company 
of  the  Bankof  £»g/afui;  which, 
upon  hearing  an  affidavit  of  no- 
tice of  this  motion  to  John  Jones 
read,  is  ordered  accordingly,  and 
it  is  hereby  referred  to  Mr.  Har^ 
vey,  one  of  the  Masters,  &c.,  to 
tax  the  said  costs. 

Reg.  Lib.  1805.  A.  fo.  50. 

Turner  v.  Cols.  —  Robert 
Turner  filed  his  bill  against  De- 
fendant for  an  account  and  an 
injunction  to  restrain  an  action 
at  law.  The  common  injunction 
had  been  obtained  for  want  of  an- 
swer;  and  the  answer  coming  in, 
the  injunction  was,  upon  a  motion 
to  dissolve,  continued,  upon  the 
Plaintiff  leaving  with  his  clerk  in 
Court  certain  title  deeds,  and 
paying  into  Court  the  sum  of 
200/.  The  Plaintiff  died,  leav- 
ing Elixabeth  Riley  executrix; 
who  not  having  revived  the  suit, 
the  defendant,  on  the  19th  of 
May  1806,  obtained  an  order, 
that  Elizabeth  Riley  should  re- 
vive within  a  fortnight,  or,  in  de- 
fault, that  the  injunction  should 
stand  dissolved.  The  suit  not 
having  been  revived,  the  injunc- 
2  tion 
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tion  became  dissolved,  *'  and  the 
Defendant,  having  revived  his 
jndgment  in  case,  levied  execu- 
tion on  the  said  late  Plaintiff's 
effects ;  and  the  balance  of  the 
Defendant's  demand  under  that 
judgment,  after  deducting  the 
monies  raised  from  the  sale  of 
'the  said  late  Plaintiff's  effects, 
amounted  to  the  sum  of  486/. 
I9i.  6d.;  that  the  Defendant  was 
advised  that  he  was  entitled  to 
the  custody  of  the  title  deeds 
at  present  in  the  possession  of 
the  late  Plaintiff's  clerk  in  Court, 
on  the  ground  that  he  had  an 
equitable  lien  thereon,  by  way  of 
further  security,  for  the  money 
he  obtained  judgment  for  in  the 
action  in  case.  Whereupon,  and 
upon  hearing  the  said  order 
dated  the  19th  day  of  May  1806, 
and  an  affidavit  of  service  of  no- 
tice of  this  motion  to  the  said 
Elizabeth  Riley  and  to  the  clerk 
in  Court  of  the  said  late  Plaintiff, 
and  the  Accountant-General's 
certificate  read,  his  Lordship 
ORDERED,  that  the  said  Elizabeth 
Eiley,  the  executrix  of  the  said 
late  Plaintiff  Robert  Turner , 
should,  on  or  before  the  first  day 
ofEasterXevm  next, file  a  bill  of 
revivor  against  the  Defendant  in 
this  cause,  to  revive  this  suit ;  or 
in  default  of  such  bill  of  revivor 
being  filed,  then  the  349/.  7«., 
S  per  cent,  consolidated  Bank 
annuities  (upon  which  the  200/. 
had  been  invested],  standing  in 
tHe  name  of  the  Accountant-Ge- 
neral  of  this  Court,  and  the  sum 
of  39/.  16«.  8</.  cash  in  the  Bank 
placed  to  the  credit  of  this  cause 
should  be  transferred  and  paid  to 
the  Defendant  John  Cole,  in  part 
satisfaction  of  the  judgment  in 
case,  obtained  by  him  against  the 


said  Defendant,  and  in  the  plead« 
ings  of  this  cause  mentioned ;  and 
in  case  the  said  ERzabeih  Riley 
should  not  file  such  bill  of  re* 
vivor  as  aforesaid,  by  the  time 
aforesaid,  it  was  further  ordered 
that  the  title  deeds,  deposited  by 
the  said  latePlaintiff  jRoAffr/7\<r- 
9t€r  with  his  clerk  in  Court, should 
be  delivered  over  from  the  said 
late  Plaintiff's  clerk  in  Court  to 
the  Defendant's  clerk  in  Court 
for  the  said  Defendant's  use." 

Reg.  Lib.  1807. B.  495. 

Browne  v.  Warner. — An  in- 
junction had  been  granted  to 
restrain  an  action  of  ejectment; 
the  Plaintiff  died,  and  there  ap- 
peared to  be  no  representative. 
The  widow,  however,  retained 
possession  of  premises,  and  paid 
no  rent.  It  was,  on  the  4th  of 
February  1 809,  ordered,  that  the 
representative  of  said  late  Plain- 
tiff do,  within  a  fortnight  after 
notice  hereof,  exhibit  a  bill  of 
revivor  in  order  to  revive  this 
suit ;  or  in  default  thereof  that 
the  injunction  awarded  in  this 
cause  should  be  dissolved,  and 
that  the  Plaintiff's  bill  should 
stand  dismissed  out  of  this  Court, 
with  costs ;  and  it  was  further 
ordered  that  service  of  this  order 
on  the  late  Plaintiff's  clerk  in 
Court,  and  on  the  late  Plaintiff's 
solicitor,  and  on  the  widow  of  the 
Plaintiff,  be  deemed  good  service* 
Reg.  Lib.  1808.  A.  194. 

Bromley  v.  Gregory  and 
Others.— ThePlaintiffJ9/-oiw/<?y 
l)ecanie  bankrupt,  and  no  further 
proceedings  having  been  taken, 
it  was  moved  that  the  Plaintiff 
Bromley  might  file  a  bill  of  re- 
vivor and   supplement  in    this 
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cause  within  fourteen  days  after 
the  date  of  this  order ;  or  in  de- 
fault thereof,  that  the  bill  filed 
in  this  cause  might  be  dismissed 
as  against  the  Defendant  moving, 
which,  upon  hearing  an  affidavit 
of  service  of  notice  of  this  motion 
read,  was  ordered  accordingly. 
Reg.  Lib.  A.  1812.  fo.  1527. 

Mills  v.  Fry. — The  bill  was 
filed  in  1812,  and  a  receiver  had 
been  appointed;  the  answer  was 
filed  in  1 8 1 5.  No  further  steps  had 
been  taken,  and  the  sole  Plaintiff 
had  become  bankrupt.  Upon  mo- 
tion and  on  hearing  counsel  for 
the  Plaintiflf,  it  was  ordered  **  that 
the  Plaintiffdo  within  three  weeks 
file  a  supplemental  bill  in  this 
cause  against  the  Defendant;  or 
in  default  thereof,  that  the  Plain- 
tiflTs  bill  do  stand  dismissed  out 
of  this  Court  for  want  of  prose- 


cution, with  costs  to  be  taxed  by 
Mr.  TTkomson^  one  of  the  Mas- 
ters of  thb  Court." 

Reg.  Lib.  1816.  B.83. 

Wilkinson  o.Charlesworth. 
'-^CaroUne  fViikmson,  the  sole 
Plai  n tiff,  married  Robert  Malcolm 
on  the  30th  of  December  1830; 
and  no  further  proceedings  hav- 
ing been  taken  in  the  cause,  it 
was  ordered  by  the  Master  of  the 
Rolls  on  the  petition  of  the  De- 
fendants, <*  that  the  Plaintiff,  and 
Robert  Malcolm  her  husband,  do 
file  a  bill  of  revivor  against  the 
Defendants,  on  or  before  the  first 
day  of  next  Mkhadmat  term ;  or 
in  default  thereof,  it  was  ordered, 
(after  hearing  both  parties,)  that 
the  original  bill  should  stand  dis- 
missed out  of  this  Court  without 
costs." 

Reg.  Lib.  1831.  B.  2359. 
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The  ATTORNEY-GENERAL  v.  NETHERCOAT.  ^  «/• 

JJec*  o* 

TN  this  case  Mr.  Aspinall  had  obtained  an  order  for  Anapplica- 

-*•  the  taxation  of  the  bills  of  his  solicitor,  Mr.  HatDes.  ^J^tioifof 

Upon  the  taxation,  the  bills  were  (under  the  peculiar  a  solicitor** 

circumstances  stated  in  the  judgment  of  the  Court)  re-  by  petition, 

duced  from   310/.  I65.  2d.  to  46/.  I5.,  which,  after  de-  statingpar. 

,        ,         .-  I  r    ^i  >    ticularly  the 

ducting  a  sum  already  paid  on  account,  left  6/.  45.  8a.  grounds  of 

dae  to  the  solicitor.  ^3«S?S 

motion. 

Mr.  Aspinall  then  obtained  the  usual  order  of  course    .  On  taxa- 
.        ,  n    t  -  •  >  /•  tion,  charges 

for  taxmg  the  costs  of  this  taxation,  and  for  payment  disallowed  for 

thereof  T"-.''^*": 
tbonty,  and 

charges  reduced  by  limiting  to  one  of  several  defendants  his  aliquot  part  of  a  joint 

charee,  ought  not  to  be  computed  in  determining  on  whom  the  costs  of  taxation 

should  fall,  semble. 
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1840.        thereof  by  the  solicitor,  on  the  ground  that  more  than 
one  sixth  had  been  taxed  off. 


Mr.  Pemberton,  on  behalf  of  Mr.  Howes,  now  moved 
Netuercoat.  to  discharge  the  order  for  taxation  of  the  costs  of  tax- 
ation,  and  for  a  re-taxation  of  the  bills  of  costs. 

Mr.  James  Russell,  contra,  objected  that  the  applica- 
tion ought  to  be  by  petition  and  not  by  motion.  He 
argued  that  the  objections  to  the  certificate  ought  to  be 
specifically  pointed  out;  that  the  Court  would  not  en- 
tertain jurisdiction  as  to  the  quantum  of  costs  allowed: 
Aitomey^General  v.  Brown  {a),  Alsop  v.  Lord  Oxford  (b) ; 
and  further,  that  the  Court  could  not  interfere  until 
the  certificate  of  the  Master  had  been  previously  dis- 
charged.    He  also  referred  to  Muskett  v.  HilL  (c) 

Mr,  Pemberton,  in  reply. 


JD^c.s.  The  Master  of  the  Rolls. 

In  this  case  a  motion  was  made  by  Mr.  Thomas 
Howes,  a  solicitor,  to  discharge  an  order,  dated  the  1 6th 
day  of  Julj/  1840,  for  the  taxation  of  costs  occasioned 
by  the  taxation  of  Mr.Howes^s  bill  under  a  former 
order,  and  for  payment  of  such  costs ;  and  at  the  same 
time  Mr.  Howes  moves  that  the  Master  may  review  his 
taxation. 

The  case  seems  to  be,  that  Mr.  Aspinall  and  seven 
other  Defendants  employed  Mr.  Howes  as  their  solicitor 
in  the  cause ;  and  that  besides  such  employment  on  the 
behalf  of  the  eight  defendants,  Mr.  Howes  was  employed 
as  solicitor  in  some  matters  by  Mr.  Aspinall  separately. 

Mr. 

(a)  1  Myl,  Sf  K,  567.  (c)  Poit,  p.  301. 

lb)  lb.  564.;   Seton  Decrees, 
355. 
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Mr.  Aspinallj  desiring  to  discontinue  the  employment        18^0. 
of  Mr.  Howes  as  his  solicitor,  on  the  7th  of  September      ^^jXT*"^ 
1838  obtained  the  common  order  for  the  delivery  of    Attorney- 
Mr.  Hames^s  bill  of  fees  and  disbursements,  claimed  to      Gbneeal 
be  due  to  him  in  this  cause  and  all  other  matters :  for  Nethercoat. 
taxation  of  the  bills :  production  of  papers :  and  on  pay- 
ment of  what,  if  any  thing,  was  due,  for  delivery  up  of 
all  deeds,  papers  and  writings  belonging  to  Mr.  As^ 
pinall. 

Pursuant  to  the  order,  Mr.  Howes  carried  in  three 
bills :  —  two  of  them  for  business  done  for  Mr.  AspinaU 
separately,  and  the  third  for  business  done  for  the  eight 
Defendants,  and  purporting  to  be  a  charge  against 
them. 

No  question  is  made  respecting  the  proceedings  on 
the  two  bills  for  business  done  by  Mr.  Hoxoes  for  Mr. 
AspinaU  separately. 

But  with  respect  to  the  third  bill,  it  is  said,  that 
amongst  the  charges  therein  contained,  were  the  costs 
of  resisting  a  motion  for  a  receiver ;  and  it  being  al- 
leged, and  I  presume,  shewn  to  the  satisfaction  of  the 
Master,  that  the  resistance  to  the  motion  was  not  au- 
thorised by  AspinaU^  the  charges  made  in  respect 
thereof  were  not  taxed,  but  wholly  disallowed  by  the 
Master.  By  this  disallowance,  and  by  the  sums  taxed 
off  other  charges,  the  sum  appearing  due  to  the  solicitor 
was  very  greatly  reduced ;  and  the  Master,  having  di- 
vided this  reduced  sum  into  eight  equal  parts,  charged 
AspinaU  with  only  one  of  them ;  and  after  giving  him 
credit  for  sums  previously  paid,  what  appeared  to  re- 
main due  to  Howes  was  very  small. 

The  certificate  is  dated  the  11th  of  July  1840,  and 
without  stating  any  special  circumstances,  certifies,  in 
substance,  that  the  Master  in  taxing  the  bill  (meaning 

X  4  the 
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1840.  the  three  bills),  amounting  to  310/.  165.  2€Lj  bad  re- 

^''^^^T'^^  duced   the   same   to   46/,  l5.,   which,    after   deducting 

Attorney-  39/.  165.  4fd.j  admitted  to  have  been  paid,  left  the  sum 

General  qi  ^^^  g^^^  which  he  found  due  to  Howes  in  respect  of 

Nethbbcoat.  the  bill. 

Upon  this  certificate,  Mr.  Asptnall  obtained  an  order, 
as  of  course,  dated  the  16th  of  Juli/  1840,  for  the  tax- 
ation of  the  costs  occasioned  by  the  former  taxation, 
and  for  payment  thereof. 

And  now  'Mr.  Howes  makes  his  motion  for  a  dis- 
charge  of  that  order  and  a  re-taxation  of  his  bills. 

Having  regard  to  the  certificate,  I  think  that  the 
order  complained  of  is  regular;  and  whilst  the  order 
and  the  certificate  stand,  I  think  I  cannot  regularly 
order  a  re-taxation  of  the  bill,  and  that,  on  this  form  of 
proceeding,  I  cannot  regularly  refer  it  back  to  the 
Master  to  review  his  certificate.  I  must  therefore 
refuse  this  application. 

But  if  the  facts  be  as  I  have  understood  them,  it 
appears  to  me,  that  the  certificate  is  not  such,  as,  under 
the  circumstances,  ought  to  have  been  made.  This  is 
by  no  means  the  case  of  a  bill  of  310/.  165.  2d,  reduced 
by  taxation  to  46/.  l5.,  but  a  case,  partly  of  reduction 
by  disallowance  of  entire  sums,  objected  to  by  Aspinall 
for  want  of  authority,  and  partly  of  reduction,  by  limit- 
ation of  the  claim  against  one  to  his  aliquot  part,  as  if 
he  were  under  no  liability  as  to  the  remainder ;  and 
these  are  circumstances  which  ought  to  be  considered. 

If  Mr.  Howes  be  really  aggrieved  in  this  matter,  I 
think  that  he  has  mistaken  his  mode  of  obtaining  re- 
dress, and  that  he  ought  to  have  applied  by  petition, 
stating  particularly  the  grounds  of  his  complaint,  and 
seeking  to  be  relieved  from  the  certificate. 

A  case 
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A  case  of  Muskett  v.  Hill  (a),  resembling  this  in  some        1 8^0. 
of  the  circumstances,  was  brought  before  me  \n  June     "^mf^^ 
last.     In  that  case  the  special  circumstances  were  stated     Attorney- 
in  the  certificate,  but  nevertheless  the  certificate  itself     ^^^^^^^ 
appeared  to  me  to  be  so  expressed,  as  to  make  the  order  Nbthebcoat. 
to  tax  the  costs  of  taxation  regular ;  and  no  application 
being  made  to  be  relieved   from   the  certificate,   the 
motion  was  therefore  refused  with  costs. 

Thinking  the  present  application  irregular,  I  must 
also  refuse  it  with  costs ;  but  at  the  same  time,  see- 
ing some  reason  to  think  that  Mr.  Howes  may  have 
a  just  ground  of  complaint,  I  refuse  this  motion,  with- 
out  prejudice  to  any  other  application  which  he  may 
be  advised  to  make,  respecting  the  orders  of  the  7th  of 
September  1838  and  the  16th  of  July  1840,  the  taxation 
under  the  first  order  and  the  certificate  of  such  tax- 
ation. 

(a)  See  next  case. 


MUSKETT  V.  HILL.  June  84. 


A  SOLICITOR  was  retained  in  this  cause  by  Mr.  A  solicitor 
Nickolls  and  four  other  defendants.     Mr.  NichoUs  by  ^^  ^^  ^nd 

havinc:  withdrawn  his  retainer,  the  solicitor  delivered  5^"*!  ^^^^  ^^' 
"  .       fenuants ;  A, 

his  bill  of  costs,  amountmg  to  19/.  195.  2a.     The  pnn-  B.  having 

cipal  items  consisted  of  a  charge  of  13/.  for  the  office  J'.'**^''**.'^" 
^  o  bis  retainer, 

copy  of  the  bill,  and  51.  ^s.  2d.  for  a  close  copy  thereof,    the  solicitor 

•w-  deliTered  his 
^^*  bill  against  A. 
B.f  amounting  to  19/.  IBs.,  which  was  referred  for  taxation;  the  Master,  consider- 
ing that  A.  B,  was  liable  to  one  fiflh  part  only  of  several  charges,  struck  off  four 
fifths  thereof,  and  certified  he  had  taxed  the  bill  at  4/.  \0t.  6(L  The  client  then 
obtained  an  order  of  course  for  payment  by  the  solicitor  of  the  costs  of  the  tax- 
ation; a  motion  being  made,  on  behalf  of  the  solicitor,  to  discharge  the  latter  order 
for  irr^ularity,  on  the  ground  that  more  than  one  sixth  had  not  been  struck  off* 
within  the  rule,  but  no  application  being  made  to  be  relieved  from  the  certificate, 
which  warranted  the  second  order,  the  motion  was,  on  that  ground,  refused,  with  costs. 
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1840.  Mr.  NichoUs  obtained  the  usual  order  for  the  taxation 

of  this  bill,  and  the  Master  certified,  that  it  appearing 
that  certain  items  therein,  amounting  together  to  the 
sum  of  19/.  Ss.  \0d,^  concerned  Mr.  NichoUs  ]o\wly  with 
four  other  defendants,  and  that  Mr.  NichoU^s  proportion 
thereof  amounted  to  the  sum  of  3/.  17s.  ^d,^  and  that  the 
other  items  therein,  amounting  to  the  sum  of  ISs.  4rd^ 
related  to  Mr.  NichoUs  solely,  he  had  taxed  the  bill  at 
4/.  105.  Qd.^  which  he  found  due  to  the  solicitor. 

Mr.  NichoUs  obtained  an  order  of  course,  referring  it 
back  to  the  Master  to  tax  Mr.  NichoU^s  costs  of  the 
taxation  and  of  that  application  and  incident  thereto, 
and  that  the  solicitor  might  pay  such  costs  when  taxed. 

It  was  now  moved  on  behalf  of  the  solicitor,  that  the 
last  order  might  be  discharged  for  irregularity. 

Mr.  O.  Anderdon^  for  the  motion,  contended  that 
there  had  not  been  a  taxation  off  of  more  than  one 
sixth  within  the  rule,  so  as  to  render  the  solicitor  liable 
to  pay  the  costs  of  the  taxation ;  that  there  had  been  no 
taxation  off  of  particular  items,  but  the  proportion  to 
which  the  parties  were  liable  had  been  settled  by  the 
Master,  who  had  struck  out  such  part  as  he  considered 
other  persons  were  liable  to;  that  where  items  to 
which  a  party  is  not  liable  are  struck  out,  such  items 
are  not  taken  into  consideration  in  the  computation  of 
the  one  sixth;  Rigln/ \,  Edwards  {a) ^  MarshaU  v,  Ojp- 
Jbrd.  {b)  He  also  argued,  that  the  retainer  being  joint, 
the  five  defendants  were  jointly  liable  for  the  whole,  as 
some  might  be  unable  to  pay. 

Mr.Pemberton  and  Mr.  Teedy  contra^  were  not  heard  by 

(a)  5  Mad.  20.,  and  Bcamet  {b)  S  Simons,  456. 

-*•  ^oth,  501.  582. 
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The  Master  of  the  Rolls,  who  said,  that  notwith-  1840. 
standing  the  special  circumstances  in  the  case,  the 
Master  had  certified  that  he  had  taxed  a  bill  of 
19JL  195.  2(f.  at  4/.  105.  6^/.,  and  no  application  being 
made  to  be  relieved  from  that  certificate,  which  war- 
ranted the  order  for  taxing  the  costs  of  the  taxation,  the 
motion  must  be  refused  with  costs. 


HOLMES  V.  The  Corporation  of  ARUNDEL.         ^^  ^^  gg. 

npHE  Defendants*  answer  having  been  referred  for  By  taking  pro- 
-■-    impertinence,  the  Master,  by  his  report,  dated  the  <^e®d»"g«  ^ 

'  '  '     «^  r     -»  expunge  raat- 

6th  of  Naoember^  reported  some  of  the  passages  com-  ter  reported 

plained  of  to  be  impertinent,  but  he  disallowed  the  re-  ^  bclmperti- 

maining  exceptions.  nent,  a  party 

adopts  the 
report  al- 
The  Plaintiff  caused  the  /eport  to  be  filed  on  the  together,  and 

11th  of  November^  and  on  the  16th  of  the  same  month  wards,  unless 

he   took   out  a  warrant  to   expunse   the   impertinent  \y  *^®  ^pecial 

*^      °  '  leave  of  the 

matter,  which  warrant  was  returnable  on  the  19th.  Court,  take 

exceptions 
to  the  report 
On  the  17th  of  Naoember  the  Defendants  filed  ex-  as  to  passages 

ceptions  to  the  Master's  report,  which  they  set  down  on  [f^n^^   ^^' 

the  following  day,  and  they  duly  served  the  order.     On 

the  19th  the  parties  attended  before  the  Master  on  the 

warrant  to  expunge,  when  the  Defendants'  exceptions  to 

the  report,  and  the  order  to  set  them  down,  were  shewn 

as  cause  against  expunging,  and  which  cause  was  allowed 

by  the  Master,  (a) 

After 

(a)  See  llth  General  Order,      S2d  General  Order,  Dev,  1835, 
Ap,  1828.,  2  Ruit,  App.  7.,  and      1  Myh  4"  K,  App.  xi. 
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184.0. 


Holmes 

V. 

The  Corpo* 

ration  of 

Abunokl. 


After  this,  and  on  the  25th  of  November^  the  Plaintiff 
filed  exceptions  to  the  Master's  report,  as  to  the  excep- 
tions disallowed  by  the  Master.  He  obtained  an  order  for 
setting  them  down,  and  gave  notice  thereof  on  the  27th. 

It  was  now  moved  on  behalf  of  the  Defendants,  that 
the  Plaintiff's  exceptions  might  be  taken  off  the  file  for 
irregularity;  and  that  the  order  for  setting  them  down 
to  be  heard  might  be  discharged. 

Mr.  Pemberton  and  Mr.  Rogers^  for  the  motion,  con- 
tended,  that  the  Plaintiff,  having  acted  on  the  Master's 
report,  by  taking  out  the  warrant  to  expunge,  was  not 
now  in  a  situation  to  dispute  its  general  accuracy ;  that 
he  could  not  adopt  it  by  expunging  the  matter  reported 
impertinent,  and  at  the  same  time  reject  it  by  taking  ex- 
ceptions thereto ;  they  cited  Beavan  v.  fVaterkouse.  (a) 

Mr.  Wray,  contra,  for  the  Plaintiff,  contended  that 
the  Plaintiff  was  right  in  the  course  he  had  adopted^ 
and  in  his  attempt  to  have  the  matter,  reported  by  the 
Master  impertinent,  expunged  ;  that  he  had  not  thereby 
in  any  way  concurred  in  the  finding  of  the  Master  on 
the  other  points;  though  it  might  have  been  different  if  the 
impertinent  matter  had  been  actually  expunged;  this 
the  Plaintiff  had  been  prevented  doing,  by  the  Defend- 
ants' exceptions  to  the  Master's  report,  so  that  the  re- 
cord remained  in  its  original  state ;  in  Nonoay  y.  Rowe  (b) 
it  was  held,  that  exception  to  a  report  of  impertinence 
may  be  taken  at  any  time  until  the  impertinent  matter 
has  been  expunged ;  Evans  v.  Owen  (c)  was  cited. 


Mr.  Pemberton  in  reply. 


The 


(a)  2  Beavan,  58, 
(*)  1  Mer.  135. 


(c)  S  Myl.  ^  K.  582. 


Dec.  92. 
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The  Master  of  the  Rolls.  1840. 

It  is  clear  from  the  cases,  that  the  Defendants  were  Holmes 
at  liberty  to  file  their  exceptions,  notwithstanding  the  jj^^  corpo- 
warrant  taken  out  and  served  by  the  Plaintiff;  but  I  ration  of 
think,  that  the  Plaintiff,  having  taken  out  and  served 
the  warrant,  was  not  afterwards  at  liberty  to  file  ex- 
ceptions, without  leave  of  the  Court.  The  service  of 
the  warrant  to  expunge  was  a  claim  to  have  the  answer 
made  conformable  to  the  report,  and  further  implied 
a  claim  to  the  costs  of  the  proceeding  to  have  the  an- 
swer so  altered;  and  this  proceeding  appears  to  me 
to  be  inconsistent  with  the  claim  to  have  the  answer 
further  altered.  It  is  very  probable  that  the  Plaintiff, 
when  he  took  out  the  warrant,  supposed  that  the  De- 
fendant would  not  except,  and  that  if  he  had  known 
that  the  Defendant  meant  to  except,  he  would  not  have 
served  the  warrant,  but  instead  thereof  would  have  filed 
exceptions  of  his  own,  as  he  had  a  right  to  do ;  and  it 
is  possible,  that  there  may  have  been  circumstances 
which  might  have  induced  the  Court  to  give  the  Plain- 
tiff leave  to  except,  notwithstanding  the  service  of  the 
warrant  to  expunge;  but  no  leave  having  beep  obtained, 
I  think,  that  after  the  service  of  the  warrant  to  expunge, 
the  Plaintiff  was  not  at  liberty  to  except  to  the  same 
report.  The  cases  of  Norway  v.  Rowe^  David  v.  fVil' 
liams{a)f  and  Evans  v.  Owen,  do  not  apply,  because 
they  all  relate  to  the  rights  of  parties,  against  whom 
the  reports  were  made,  and  who  had  not,  before  the 
exception,  adopted  any  proceeding  of  their  own.  This 
is  a  party  seeking  to  avail  himself  of  a  report  in  his 
favour,  though  not  to  the  extent  he  desired;  and  who, 
before  takingthe  exceptions,  had  adopted  a  proceeding  for 
obtaining  the  benefit  to  which  the  report  entitled  him. 

The  motion  must  therefore  be  granted. 

(a)  I  Sim,  1 7. 
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Dec.  18.  S8. 


An  order  in- 
tituled in  a 
non-existing 
cause  dis- 
charged for 
irregularity. 
An  order 
made  upon 
petition  on 
the  merits 
cannot  be 
discharged 
on  motion, 
temble  ;  but 
where  the 
irregularity  of 
an  order,  ob- 
tained on 
petition  in 
open  court, 
consisted  in 
its  being  inti- 
tuled in  a 
non-existing 
cause,  the 
Court  dis- 
charged it  on 
motion. 


WEST  i;.  SMITH. 
In  re  STEVENS  and  Others,  Solicitors. 

A  N  order  had  been  obtained  upon  petition  on  behalf 
of  Mrs.  Maugkan,  for  the  taxation  of  her  solicitor's 
bill.  The  petition  was  intituled  in  the  above-mentioned 
cause  and  matter,  and  was  duly  served ;  the  respond- 
ents not  having  appeared,  the  order  was  taken  upon  an 
affidavit  of  service. 

No  such  cause  as  West  v.  Smith  existed  in  this  court, 
and  though  a  bill  in  such  a  cause  had  been  prepared, 
yet  it  had  never  been  filed. 

Mr.  Pembertouj  on  behalf  of  the  solicitors,  now  moved 
to  discharge  the  order  for  irregularity  on  the  ground 
that  it  was  intituled  in  a  non-existing  cause. 

Mr.  Tennant^  contra^  contended,  that  the  order  having 
been  obtained  in  open  court  upon  petition,  could  not  be 
discharged  on  motion ;  Bishop  v.  Willis,  {a)  That  the 
order  was  intituled  in  the  matter  of  the  solicitors,  and 
that  this  was  sufficient  to  support  it.  {b) 

Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls.     It  is  plainly  irregular  tc 
intitule  a  petition  in  a  cause  which  does  not  exist,  and  7 
appears  beyond  all  question  that  such  is  the  case  hen 
but  whether  I  can  discharge  the  order  on   motion  is 
matter  of  practice  which  I  will  inquire  into;  the  presf 

impress 

(a)  2  Ves.  sen.  IIS.  2  ilf .  4-  K.  280. ;  Leet  v.  Nu 

{b)  See  Eastwood  v.  Glenion^      2  M.  8f  K.  284. 
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impression  on  my  mind  is,  that  I  cannot  on  motion  dis- 
charge an  order  made  on  petition  upon  merits.  This 
order  has  however  been  made,  on  the  suggestion  that 
there  is  a  cause  bearing  a  particular  title  existing  in 
court,  when  the  contrary  appears;  I  will  inquire  whether 
this  is  an  exception  to  the  general  rule. 
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The  Master  of  the  Rolls.  Dee.  22. 

This  was  a  motion  to  discharge  an  order  made  on 
petition. 

The  objection  to  the  order  was,  that  the  order  itself, 
and  the  petition,  on  which  it  was  founded,  were  intituled 
in  a  cause  which  never  existed.  , 

The  order  appeared  to  me  to  be  clearly  irregular,  but 
it  was  argued  that  it  could  not  be  discharged  on  motion, 
because  it  was  made  in  court,  and  no  irregularity  ap- 
peared upon  the  face  of  it.  That  no  cause  was  existing 
appeared  only  by  affidavit. 

On  inquiry  into  the  practice,  I  am  of  opinion  that 
such  an  order  as  this  may  be  discharged  on  motion. 
The  motion  does  not  in  any  way  seek  to  impugn  the 
judgment  of  the  Court;  and  the  only  material  part  of 
the  affidavit  shews,  that  the  title  of  the  petition  involved 
a  false  suggestion.  It  is  clear  that  if  this  false  sugges- 
tion had  been  known  before  the  order  had  been  pro- 
nounced, no  order  would  have  been  made,  and  now  that 
an  error  so  material  is  known,  the  order  must  be  dis- 
charged for  irregularity  on  that  ground  alone,  and  with- 
out any  consideration  of  merits.  I  find  that  In  the 
Matta-  of  the  Dovenby  Hospital  (a),  the  Lord  Chancellor, 
after  objection  taken,  discharged,  on  motion,  an  order 

made 

(a)  1  Mtflne  Sf  Craig,  279. 
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made  in  open  court  upon  petition,  and  this  upon  grounds 

which  appear  to  me  to  make  it  proper  to  discharge  this 

order  on  motion. 

Discharge  the  order  with  costs. 


Nov.  9. 


CHADWICK  V.  BROADWOOD- 


nnHIS  case  came  before  the  Court  upon  a  plea  to  a 
-■-    bill  of  discovery,  in  aid  of  an  action  at  law  in- 
tended to  be  commenced  by  the  Plaintiff. 

The  bill  stated  certain  conveyances  of  December  1717 
and  July  1720,  under  which  Sir  Andrew  Chadwick  be- 
^en^the  ^^^^  seised  in  fee  of  certain  premises  in  Broad  Street, 
St.  Jameses ;  that  by  indenture  of  lease,  which  was  sup- 
posed to  bear  date  the  2d  day  of  June  1776,  he  de- 

wrongfiilly  to  mised  a  specified  part  of  the  property  to  F.  Johnstone 
be  entitled  in     _        .  n  .    ,  i     i       i 

for  sixty  years,  at  a  rent  of  40/.  a  year ;  and  that  he 

**  executed  divers  other  leases  in  writing,  of  such  of  the 

same  premises  respectively  as  were  not  comprized  in  the 

lease  of  the  2d  of  June  1766,  at  and  under  divers  yearly 

ment,  filed  in    rents,  each  such  rent  exceeding  405.  by  the  year,  and 

18  40  ststed 

that  in  1776     ^^^  ^^^S  ^^^ms  of  years,  commensurate  or  nearly  com- 

i4.^.,  being      mensurate  with  the  number  of  years,  which,  at  the  re- 

seised  m  fee 

granted  leases  spective  dates  of  such  other  leases,  was  then  to  come  in 

of  the  pro-  ^j^^ 

perty  which 

expired  in  1825,  and  that  the  Plaintiff,  as  heir  of  A.  B»y  was  now  entitled  to  the 
property,  for  the  recovery  of  which  he  was  about  to  bring  an  action  of  ejectment. 
The  Defendant  pleaded  the  Statute  of  Limitations  (3  &  4  ff  .  4.  c.  27.),  and  averred 
that  the  PlaintiflThad  not  been  in  possession  or  received  rents  for  more  than  twenty 
years  before  the  bill  was  filed :  that  the  Defendant  had  entered  into  possession  as 
purchaser  in  fee  simple  in  1819,  and  had  ever  since  remained  in  peaceable  posses- 
sion as  tenant  in  fee.  Held,  that  this  plea  could  not,  in  law,  be  sustained ;  for  there 
being  no  allegation  that  the  rent  had  been  paid  to  any  one  wrongfully  claiming  to 
be  entitled  in  reversion  immediately  expectant  on  the  determination  of  the  lease, 
the  Plaintiff's  right  did  not  accrue  until  the  expiration  of  the  lease  in  1835,  or 
within  twenty  years  from  the  filing  of  the  bill. 


Where  pro- 
perty is  under 
lease,  adverse 
possession 
runs  against 
the  rever- 
sioner from 
the  expiration 
of  the  lease, 
or  from  the 
time 

tenant  pays 
rent  to  one 
claiming 


immediate 
reversion. 

A  bill  of 
discovery  in 
aid  of  an  ac- 
tion of  eject- 
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the  said  term  of  sixty  years  granted  by  the  lease  of  the        1840. 
2d  of  June  1766  ;  or  at  least  the  term  of  years,  granted     ^^^^"^ 
by  such  other  leases  respectively,  were  granted  in  such  v, 

manner  as  that  they  would  respectively  expire  at  or 
about  the  time  when  the  term  of  sixty  years,  granted  by 
the  lease  of  2d  of  June  1766,  would  expire,  or  within 
one  or  two  years  prior  or  subsequent  to  tlmt.time." 

That  the  Plaintiff  was  unable  to  set  foith  with  pre- 
cision the  date  of  such  indenture  of  lease,  supposed  to 
bear  date  the  2d  of  June  1766,  or  the  dates  of  the  other 
leases  granted  by  the  said  Sir  Andrew  Chadwick,  or 
the  terms  of  years  for  which  such  other  leases  were 
granted,  or  the  rents  thereby  respectively  reserved; 
or  the  particular  dimensions,  boundaries,  &c.  of  the 
pieces  or  parcels  of  ground  thereinbefore  described,  as 
comprized  in  the  indentures  of  bargain  and  sale  and 
release  of  the  31st  of  December  1717,  and  the  22d  of 
July  1720  respectively,  or  in  the  leases  respectively, 
or  of  the  messuages  or  tenements  and  buildings  thereon, 
by  reason  of  the  Plaintiff  not  having  in  his  possession 
or  power  the  thereinbefore  mentioned  lewises,  or  any  of 
them,  or  any  counterparts  or  counterpart  thereof." 

The  bill  stated,  that  Sir  Andrew  Chadwick  died  in 
March  1 768,  intestate  and  without  issue ;  and  it  then  pro- 
ceeded to  state  the  pedigree  of  the  Plaintiff,  and  to  shew 
that  he  was  the  heir  at  law  of  Sir  Andrew  Chadwick; 
and  stated,  *^  That  the  said  term  of  sixty  years  expired 
on  the  24th  of  June  1825,  or  about  that  time;  and  that 
the  other  terms  of  years,  granted  by  said  Sir  Andrew 
Chadwick  as  aforesaid,  respectively  expired  at  some  time 
or  times  within  two  years,  either  prior  or  subsequent 
to  the  24th  oi  June  1825." 

It  also  stated  that  the  property  had  become  vested 

in  the  Defendants  for  the  residue  of  the  said  term ;  and 

Vol.  III.  Y  that 
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that  the  term  having  expired,  the  Plaintiff  was  seised 
and  entitled  thereto  in  fee,  as  the  heir  at  law  of  Sir 
Andrew  Chadwick.  The  bill  further  stated  that  the 
Plaintiff  was  about  to  bring  an  action  of  ejectment 
against  the  Defendants  to  recover  possession,  but  that 
he  was  unable  to  proceed  without  a  discovery.  It 
charged  that  the  Defendants  had  the  leases  and  other 
documents  in  their  possession,  and  prayed  a  discovery. 


To  this  bill  the  Plaintiff  pleaded  the  Statute  of  Li- 
mitations of  the  S  &  4<  ^.  4.  c.  27.  whereby,  after  setting 
forth  the  second,  third,  seventeenth,  and  twenty-fourth 
sections  of  the  statute  (a),  the  Defendant  by  his  plea 

averred 


(a)  The  second  section  of  this 
act  is  as  follows: — ^  And  be  it 
further  enacted,  that  after  the 
51  St  day  of  December  1833,  no 
person  shall  make  an  entry  or 
distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but 
within  twenty  years  next  after 
the  time  at  which  the  right  to 
make  such  entry  or  distress,  or 
to  bring  such  action,  shall  have 
first  accrued  to  some  person 
through  whom  he  claims ;  or  if 
such  right  shall  not  have  accrued 
to  any  person  through  whom  he 
claims,  then  within  twenty  years 
next  after  the  time  at  which. the 
right  to  make  such  entry  or  dis- 
tress, or  to  bring  such  action, 
shall  have  first  accrued  to  the 
person  making  or  bringing  the 
same." 

The  third  section  enacts,"  that 
in  the  construction  of  this  act 
the  right  to  make  an  entry  or 
distress,  or  bring  an  action  to 
recover  any  land  or  rent,  shall 
be  deemed  to  have  first  accrued 


at  such  time  as  hereinafter  is 
mentioned;  (that  is  to  say,)  when 
the  person  claiming  such  land  or 
rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect 
of  the  estate  or  interest  claimed, 
have  been  in  possession  or  in 
receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent, 
and  shall,  while  entitled  thereto, 
have  been  dispossessed,  or  have 
discontinued  such  possession  or 
receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at 
the  time  of  such  dispossession 
or  discontinuance  of  possession, 
or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was 
so  received;"  (this  section, after 
providing  for  the  case  of  a  per- 
son claiming  under  a  deceased 
person,  and  of  one  claiming 
under  an  instrument  unaccom- 
panied by  possession,  proceeds,) 
**  and  when  the  estate  or  interest 
claimed  shall  have  been  an  estate 
or  interest  in  reversion  or  re- 
mainder, or  other  future  estate 

or 
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averred  as  follows ;  that  the  complainant  or  any  person 
under  whom  he  claims,  or  any  other  person  or  persons 
for  his  or  their  or  any  of  their  use ;  or  in  trust  for  him 
or  them  or  any  of  them,  was  not,  nor  were  within  twenty 
years  next  before  the  filing  of  the  said  complainant's 
bill,  in  the  possession,  or  in  the  receipt  of  the  rents  or 
other  profits  of  the  brewhouse,  messuages,  tenements, 
lands,  grounds,  and  hereditaments,  or  other  the  pre- 
mises in  the  said  bill  mentioned,  or  any  of  them,  or  any 
part  thereof;  and  that  no  rent  for  or  in  respect  of  the 
said  premises  or  any  of  them,  or  any  part  thereof,  had 
at  any  time  since  the  year  1815,  or  within  twenty 
years  next  before  the  filing  of  the  said  bill,  been  paid 
to  the  said  complainant,  or  to  any  other  person  or 
persons  for  his  use  or  benefit;  and  that  if  the  said 
complainant  ever  had  any  right  to  make  any  entry  or 
distress  in  or  upon,  or  to  bring  an  action  for  the  said 

premises 

immediately  expectant  on  the 
determination  of  such  lease,  and 
no  payment  in  respect  of  the 
rent  reserved  by  such  lease  shall 
afterwards  have  been  made  to 
the  person  rightfully  entitled 
thereto,  the  right  of  the  person 
entitled  'to  such  land  or  rent, 
subject  to  such  lease,  or  of  the 
person  through  whom  he  claims, 
to  make  an  entry  or  distress,  or 
to  bring  an  action  after  the  de- 
termination of  such  lease  shall 
be  deemed  to  have  first  accrued 
at  the  time  at  which  the  rent 
reserved  by  such  lease  was  first 
so  received  by  the  person  wrong- 
fully claiming  as  aforesaid;  and 
no  such  right  shall  be  deemed 
to  have  first  accrued  upon  the 
determination  of  such  lease  to 
the  person  rightfully  entitled." 


1840. 
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or  interest,  and  no  person  shall 
have  obtained  the  possession  or 
receipt  of  the  profits  of  such 
land,  or  the  receipt  of  such 
rent  in  respeot  of  such  estate  or 
interest,  then  such  right  shall  be 
deemed  to  have  first  accrued  at 
the  time  at  which  such  estate  or 
interest  became  an  estate  or  in- 
terest in  possession." 

The  ninth  section  enacts, 
"  that  when  any  person  shall  be 
in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt 
of  any  rent,  by  virtue  of  a  lease 
in  writing,  by  which  a  rent 
amounting  to  the  yearly  sum  of 
S0«.  or  upwards  shall  be  re- 
served, and  the  rent  reserved  by 
such  lease  shall  have  been  re- 
ceived by  some  person  wrong- 
fully claimiog  to  be  entitled  to 
such  land  or  rent  in  reversion, 

y  2 
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1840.        premises  or  any  of  ihem,  or  any  part  thereof,  the  same 
Z*"^^*^      right  accrued  more  than  twenty  years  before  the  time  of 
V.  filing  of  his  said  bill ;  and  that  the  said  Defendant  was  not 

at  any  time,  within  upwards  often  years  before  the  filing 
of  his  said  bill,  under  any  of  the  disabilities  mentioned 
and  described  in  the  said  act  of  parliament.  And  the 
plea  averred,  that,  in  the  year  1815,  Defendants  i7(?yiry 
Broadwood  and  one  James  Coding  entered  into  posses* 
sion  of  all  the  said  premises,  except  the  houses  in  the 
said  bill  mentioned  and  described  as  No.  46.  in  Broad 
Street^  and  Nos.  IS.  and  14.  in  Nem  Street  respectively; 
and  that  in  the  year  1817,  they  entered  into  possession 
of  that  part  of  the  said  premises  in  the  said  bill  de- 
scribed as  the  house  No.  46.  in  Broad  Street ;  and  that 
in  the  month  of  Aprils  1819,  they  entered  into  posses- 
sion of  the  remaining  part  of  the  said  premises  in  the 
said  bill  described  as  the  houses  numbered  respectively 
IS.  and  14.  in  New  Street ;  and  that  when  they  so  en- 
tered into  the  possession  of  the  said  premises  respectively 
at  the  times  aforesaid,  they  entered  into  the  possession 
as  the  purchasers  of  the  fee-simple  and  inheritance 
thereof  respectively ;  and  that  from  the  resp.ective  times 
aforesaid  to  the  month  oi  January  1836,  when  Defend- 
ant Henty  Broadwood  became  entitled  to  the  entirety  of 
the  said  premises,  and  was  left  in  the  possession  thereof, 
and  until  he  was  so  left  in  such  possession,  the  said 
James  Goding  and  Defendant  H.  Broadwood  were  in 
the  continual  peaceable  and  uninterrupted  possession 
and  enjoyment  of  the  said  premises  as  tenants  thereof 
in  fee-simple  ;  and  that  in  the  month  of  Jamtary^  1 8S6, 
the  possession  of  the  entirety  of  the  said  premises  was 
given  by  the  said  James  Goding  to  Defendant  Henry 
Broadwood^  who  entered  upon  the  same  as  tenant  in  fee- 
simple  thereof,  and  he  hath  ever  since  been,  by  himself 
and  his  tenants,  in  the  continual,  peaceable  and  uninter- 
rupted possession  and  enjoyment  thereof;  and  that  since 

that 
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that  time  he  hath  agreed  to  grant  a  lease  of  all  the  said 
premises  to  a  trustee  for  all  Defendants  as  partners  in 
trade,  and  that  all  the  Defendants  are  in  the  occupation 
of  the  said  premises  under  such  agreement.  And  de- 
fendants, therefore,  pleaded  the  said  act  of  parliament, 
and  such  possession  and  enjoyment  as  aforesaid,  and 
the  matters  aforesaid  to  the  said  bill,  and  humbly  prayed 
the  judgment  of  the  Court  whether  they  ought  to  make 
any  answer  to  the  said  bill. 


Broadwooo* 


Mr.  Girdlestone  and  Mr.  Teed^  in  support  of  the 
plea,  contended  that  there  had  been  a  clear  adverse 
possession  for  more  than  twenty  years;  and  notwith- 
standing the  alleged  leases,  and  any  legal  remedy  the 
Plaintiff  might  have,  still  that  he  was  not  entitled  to 
any  assistance  in  equity;  CAolmondeley  v.  Clinton. {a) 
Secondly,  that  this  case  was  brought  within  the  third 
section  of  the  act  pleaded,  and  that  the  right  of  the 
Plaintiff,  and  of  those  through  whom  he  claimed, 
accrued,  at  the  time  at  which  rent  had  been  last  re- 
ceived by  them,  which  was  more  than  twenty  years 
before  the  filing  of  the  bill.  That  if  the  existence  of 
the  alleged  lease  brought  the  case  within  the  ninth  sec- 
tion, then  time  began  to  run  when  rent  ceased  to  be  paid 
to  the  party  claiming  in  fee.  They  argued  also,  that 
the  plea  was  right  in  form,  in  stating  the  particular  facts 
on  which  the  Defendants  meant  to  rely  as  constituting 
the  adverse  possession ;  Hardman  v.  EUames  (b) :  and 
they  referred  also  to  Crouch  v.  Hickin.  {c) 


Mr.  Pemberton  and  Mr.  Birdf  contrh. 

The  statute  of  the  S  &  4  W,  4.  c.  27.  (d)  does  not 
apply  to  bills  of  discovery ;  but,  even  if  this  were  a  bill 

for 

(fl)  I  Turn.  4-  JJ.  107.  (c)  1  Keen,5S5. 

lb)  2  Afy.  4-  K.  732.  id)  Sect.  24. 

'         Y3 
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for  relief,  the  circumstances  pleaded  would  not  be  a  de« 
fence.  Before  the  statute,  an  action  of  ejectment  could 
not  be  brought  after  twenty  years'  adverse  possession ; 
but  if  there  were  an  outstanding  lease,  ejectment  could 
not  be  brought  by  the  landlord  until  its  expiration,  and 
from  that  time,  therefore,  adverse  possession  began.  As 
the  mere  non-payment  of  rent  would  not  entitle  the  land- 
lord to  re-enter,  so  it  would  not  create  an  adverse  pos- 
session. Lord  EldoHj  it  seems,  in  Cholmondeley  v.  Clinton 
says,  that  Lord  Redesdale  entertained  some  doubts  as  to 
the  accuracy  of  the  decisions  at  law  on  the  point ;  but 
however  that  may  be,  the  legislature,  by  the  ninth  section 
of  the  act  referred  to,  has  adopted  the  principle  laid  down 
by  the  courts,  and  has  expressly  provided  for  the  case  of 
property  being  on  lease ;  it  is  enacted,  that  in  such  a  case, 
the  right  to  bring  an  action  to  recover  possession  shall 
be  deemed  to  have  accrued,  at  the  time  when  the  reqt 
shall  be  paid  to  a  person  wrongfully  claiming  the  land 
in  reversion,  expectant  on  the  determination  of  the  lease. 
The  lease  in  the  present  case  expired  in  1825,  and  the 
bill  was  filed  in  1840,  and  within  the  twenty  years. 
The  plea  nowhere  states  that  the  rent  was  ever  paid  to 
any  person  claiming  adversely,  quite  the  contrary,  it 
avers  that  no  rent  at  all  has  been  paid ;  the  case,  there- 
fore, does  not  come  within  the  statute,  and  independently 
of  the  statute,  the  mere  non-payment  of  rent  by  a  tenant 
can  never  create  an  adverse  possession. 


They  argued,  secondly,  that  the  plea  did  not  bring 
the  case  to  one  single  point,  as  it  ought,  but  was  multi- 
farious as  raising  many  issues  : 


And,  thirdly,  that  it  ought  to  be  supported  by  an 
answer  denying  the  possession  of  documents  tending  to 
prove  the  allegations  in  the  bill,  and  to  disprove  the 
plea. 

Mr. 
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.    Mr.  Girdkstane^  in  reply.  1840. 

Chabwick 
The  Master  of  the  Rolls,  ♦  v. 

BftOADWOOD. 

The  Plaintiff,  in  this  case,  alleges  himself  to  be  the  ^j 
heir  at  law  of  Sir  A.  Chadwick^  and  he  states  that  the 
property  which  he  claims  was  subject  to  leases  which 
expired  in  the  year  1825,  when  his  right  to  possession 
accrued;  and  that  he  is  about  to  commence  an  action  of 
ejectment,  in  aid  of  which  he  files  this  bill  for  a  discovery. 
The  Defendants  plead  the  late  Statute  of  Limitations, 
and  aver  that  they  have  had  adverse  possession  of  the 
property  for  more  than  twenty  years  before  the  bill 
was  filed  ;  and  the  plea  has  been  argued,  as  if  it  were  a 
mere  question,  whether  there  had  been  adverse  pos- 
session against  a  person,  who,  supposing  he  had  the 
right,  was  entitled  to  proceed  to  recover  the  possession. 
Now,  whether  that  were  so  or  not,  depends  on  the 
real,  or,  on  the  present  occasion,  the  assumed,  existence 
of  the  leases  alleged  in  the  bill.  If  there  were  no  such 
leases,  or  if,  from  the  frame  of  these  pleadings,  th^ 
leases  ought  not  in  any  way  to  be  taken  into  consider- 
ation ;  then,  for  any  thing  that  appears  to  the  con- 
trary, the  plaintiff  might  have  proceeded  to  recover 
possession  at  any  time  since  1801 ;  but  if  such  leases 
are  to  be  assumed  to  have  existed  as  they  are  stated  in 
the  bill,  then  the  Plaintiff's  right  to  possession  did  not 
commence  till  the  year  1825,  and,  in  such  case,  he  could 
not  by  any  means  have  recovered  possession  before 
that  time.  This  bill  does  not  make  such  distinct  alle- 
gations as  might  be  desired ;  but  taking  the  bill  and  the 
plea  together,  I  am  of  opinion  that,  on  the  present 
occasion,  I  must  assume  that  the  leases  were  in  existence, 
and  consequently,  that  the  Plaintiff's  right  to  recover 
did  not  accrue  until  the  year  1825,  unless  there  are  other 
circumstances  in  the  plea  which  ought  to  determine 

y  4  the 
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the  matter  in  another  way.  What  the  Defendants  all^ 
is,  that  they  purchased  about  the  year  1815,  1816,  or 
1817)  and  having  purchased,  they  entered  into  possession 
as  tenants  in  fee,  as  owners  of  the  fee  and  inheritance. 
What  does  the  statute  say  in  that  respect  ?  When  b 
the  right  to  recover  possession  of  land,  subject  to  a  lease, 
to  be  considered  as  having  accrued  ?  Not  from  the  time 
when  any  person  dealing  with  the  leases  or  dealing  with 
those  who  are  entitled  to  the  leases,  gets  possession, 
and  claims  to  be  entitled  in  fee,  but  from  the  time  when 
the  person  claiming  under  a  lease  pays  rent  to  a  party 
claiming  wrongfully  in  reversion  immediately  expectant 
on  such  lease ;  for  then  the  adverse  title  of  the  person 
who  receives  the  rent  under  such  circumstances  is  first 
really  brought  into  operation  against  the  party  who 
claims  on  the  expiration  of  the  lease.  We  come  then 
to  the  simple  question  on  this  plea  (though  very  many 
others  have  been  argued),  whether  the  facts  which  are 
alleged  on  this  plea,  are  such  as  to  bring  the  case  within 
the  protection  of  the  statute.  The  Defendants  say,  that 
they  have  paid  no  rent ;  that  they  entered  into  posses- 
sion in  the  year  1815,  1816,  and  18179  as  persons  en- 
titled in  fee ;  but  they  do  not  state  that  which  the  statute 
requires,  namely,  when  tlie  rent  was  first  paid  to  a 
party  claiming  adversely,  which  is  the  time  at  which  the 
right  is  to  be  deemed  to  have  accrued.  I  think,  there- 
fore, the  plea  cannot  be  sustained. 

Being  of  that  opinion,  I  do  not  enter  into  the  other 
points,  it  being  unnecessary  so  to  do. 


On  over- 
ruling a  plea 
liberty  given 
the  defendant 
to  plead  de 
novo,  and  to 
the  plaintiff 
to  amend  his 
bill. 


Mr.  Girdlestone  applied  to   amend  the  plea,  or  to 
plead  de  novo. 

Mr.  PemberioTiy  contra^  contended  that  this  was  con- 
trary to  the  usual  practice;  he  cited  2  Dati.  Pn  2S1. 

T/ie 
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The  Master  of  the  Rolls  gave  liberty  to  the  Plain-  1 840. 

tiff  to  amend  his  bill,  and  to  the  Defendant  to  plead  '^^J^^ 

de  novo.  v. 

Bboadwood. 


Note.  — An  appeal  was  presented  to  the  Lord  Chancellor  as  to 
the  liberty  to  plead  de  novo,  but,  after  argument,  the  deciuon  on 
that  point  was  affirmed. 


HOPE   V.  HOPE.  Dec.  5.  8. 


riiHIS  was  a  motion  to  discbarge  an  ex  parte  order,  An  applica- 
-■■    made  on  the  application  of  the  Plaintiff,  whereby  it  order*to*exa- 
was  ordered  ^Uhat  the  petitioner  should  be  at  liberty  to  mine  a  witness 
examine  Mr.  Bram  Hertz  as  a  witness  for  the  petitioner  q^  i\^q  ground 

in  this  cause  de  bene  esse,  saving  all  just  exceptions.  And  ^**®'  ^V^  '^® 

.         ■,  ^  only  witness 

it  was  further  ordered  that  notice  of  the  order  should  be  to  a  material 
given  to  the  Defendant  Adrian  John  Hope,  or  a  copy  ^^^^^dl  u*  *  n 
thereof  be  left  at  his  dwelling-house  or  usual  place  of  notice,  and 
abode,  with  his  servant,  agent,  or  person  residing  there,  "\he  affida- 
six  days  before  the  said  witness  should  be  examined,  ^i^  in  support 
And  notice  of  the  order  was  to  be  given  to  the  other  De-  plication    *^ 

fendants  forthwith."  ought  to  shew 

the  facts  on 
which  it  is 

This  order  was  obtained  upon  petition,  supported  by  P''opo'ed  to 
the  affidavit  of  the  Plaintiff's  solicitor,  who  stated  ^<  That  witness, 
this  cause  had  been  instituted  for  the  administration  of  j^  support^of^ 
the  estate  and  effects  of  Henry  Phillip  Hope,  Esq.,  de-  s"5*>  »"  ap- 
ceased,  the  testator  in  the  pleadings  named,  and  par-  belief  only, 
ticularly  for  trying  the  validity  of  a  certain  indenture  ^^^^  the  wit- 
or   deed  or  gift  bearing  date  the  9th  of  Jpril  1838,  sole  witness  to 
made  between  the  said  Henry  P.  Hope,  of  the  one  part ;  fe^^s^noT 
the  Flaintiff  Alexander  James  Beresfbrd  Hope,  of  the  sufficient:  it 
other  part ;  whereby  H.  P.  Hope  assigned,  &c.,  unto  Se rewonsfor 

Alexander  «"ch  b«lief. 
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1840.  Alexander  J.  i3.  Hope  certain  diamonds,  precious  stones, 
^j^^^  jewels,  gems,  and  minerals,  contained,  on  the  said  9th 
V.  ,  day  of  April  1838,  in  a  certain  mahogany  cabinet  in  the 
said  deed  mentioned  and  described ;  and  that  he  had 
been  informed  and  verily  believed  that  Bram  Hertz  was 
a  person  of  skill  and  knowledge  in  diamonds,  precious 
stones,  jewels,  gems,  and  minerals  :  that  the  said  Bram 
Hertz  was  intimately  acquainted  with  the  said  testator 
for  ten  years  previously  to  his  death,  and  was  employed 
and  consulted  by  him  with  reference  to  the  collection  of 
diamonds  and  precious  stones  formed  by  him :  that  the 
said  Bram  Hertz  made  and  arranged,  uAder  the  imme- 
diate direction  of  the  said  testator,  a  catalogue  descrip- 
tive of  the  diamonds,  precious  stones,  jewels,  gems,  and 
minerals  contained  in  the  said  cabinet  mentioned  and 
described  in  the  said  deed  of  gift.  That  the  said  Bram 
Hertz  knew  what  diamonds,  precious  stones,  jewels, 
gems,  and  minerals  were  in  the  said  cabinet  on  the  said 
9th  day  of  April  1838  :  that  it  was  essentially  necessary 
to  the  case  of  the  said  Alexander  J.  B.  Hope  to  shew 
what  diamonds  and  precious  stones  were  in  the  said 
cabinet  on  such  day,  and  to  specify  and  identify  such  of 
the  diamonds,  precious  stones,  jewels,  gems,  and  mi- 
nerals then  in  the  possession  of  the  Defendants,  the 
executors  of  the  said  testator  in  England^  as  were  con- 
tained in  the  said  cabinet  on  such  day,  and  to  shew  the 
intention  and  views  of  the  said  testator  in  executing  the 
said  deed  of  gift  of  the  9th  of  April,  1838  ;  and  that  to 
the  best  of  the  knowledge^  in/brmationy  and  belief  of  de- 
ponent, the  said  Bram  Hertz  was  the  only  person  who 
could  depose  to  the  several  matters  before  mentioned, 
as  essentially  necessary  to  the  case  of  the  said  Alexander 
J.  B.  Hopey  and  that  such  matters  lay  in  the  knowledge 
of  the  said  Bram  Hertz  only." 

Mr. 


CASES  IN  CHANCERY.  819 

Mr.  Turner  and  Mr.  John  Baih/y  on  the  part  of  the  1840. 
Defendant  Henry  Thomas  Hope^  and  Mr.  Pemberton  and 
Mr.  Gardner,  in  the  same  interest,  now  moved  to  dis- 
charge this  order.  They  argued,  that  the  Court  never 
permitted  an  examination  of  a  witness  de  bene  esse,  unless 
in  cases  of  absolute  necessity;  and  had  always  shewn 
great  jealousy  of  such  an  application,  as  a  witness  would 
stand  pledged  to  reswear  what  he  had  sworn  in  his  ex- 
amination de  bene  esse  ;  Bellamy  v.  Jones,  {a)  They  con- 
tended that  the  order  was  irregular  on  several  grounds  : 
First,  that  it  had  been  obtained  exparte^  whereas  it  ought 
to  have  been  applied  for  upon  notice  to  the  Defend- 
ants, in  order  to  enable  them  to  contest  the  truth  of  the 
all^ations  on  which  the  order  was  founded ;  Shelley  v. 

(6),   Pearson  v.    fVard  (c),    Bellamy  v.  Jones  (a) y 

where  the  application  had  been  made  on  notice.  Se- 
condly, that  the  affidavit,  which  was  the  foundation  for 
the  order,  did  not  shew  with  sufficient  certainty,  as  it 
ought,  that  Hertz  was  the  sole  witness  of  the  facts  as  to 
which  it  was  proposed  to  examine  him;  Bellamy  v. 
Jones  (a) ;  the  affidavit  merely  stating,  that  ^^  to  the  best 
of  the  knowledge,  information,  and  belief"  of  the  de- 
ponent. Hertz  was  the  only  person  who  could  depose 
to  the  several  matters.  That  the  facts,  on  which  such 
belief  was  grounded,  ought  to  have  been  stated  in  the 
affidavit ;  for,  as  the  case  stood  on  this  affidavit,  it  did 
not  appear  that  the  deponent  had  any  knowledge  or 
information  on  the  subject  In  Rowe  v.  ■  (d)  a 
motion  was  made  to  examine  witnesses  de  bene  esse 
^'  upon  the  affidavit  of  the  agent,  that  he  was  informed 
by  the  witness  that  he  could  prove  the  particular  fact, 
and  believed  he  was  the  only  person  who  could  prove 

it;" 

(a)  8  Vet.  31.  (c)  1  Cox,  177. 

(6)  15  Ves.  56,  (rf)  13  Fes.  261. 
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1840.  it;'*  but  Lord  Erskine  would  not  grant  the  order  on 
an  affidavit  ^^not  shewing  the  ground  of  the  agent's 
belief  that  no  other  person  could  prove  it."  This  affi- 
davit ought  also  to  explain  how  it  happened  that  Hertz 
was  the  sole  witness ;  Parsons  v.  Ward,  (a)  In  Pearson 
V.  Ward  (b)  the  Court  "  thought  the  affidavit  did  not  go 
far  enough,  inasmuch  as  it  was  thereby  only  sworn  ge- 
nerally that  the  Plaintiff  had  no  other  witness  to  support 
her  demand,  and  did  not  specify  in  what  particular 
manner  his  testimony  affected  the  case,  or  that  he  was 
the  husband's  book-keeper,  &c. ;  and  if  the  Defendant 
insisted  on  the  insufficiency  of  the  affidavit,  would  make 
no  order  until  a  fuller  affidavit  should  be  made."  Thirdly, 
that  the  affidavit  did  not  sufficiently  define  the  facts  as 
to  which  it  was  proposed  to  examine  the  witness ;  ac- 
cording to  the  affidavit,  the  witness  was  to  be  examined 
as  to  ^^  the  intention  and  views  of  the  testator,"  which 
was  far  too  general,  and  did  not  enable  the  Defendants 
to  cross-examine  him  as  to  the  points  on  which  he  was 
to  be  examined. 

Fourthly,  that  the  order  for  the  examination  of  the 
witness  was  too  extensive,  being  for  his  examination 
generally,  and  not  to  those  points  exclusively  as  to 
which,  as  was  alleged,  he  was  the  sole  witness.  If  such 
an  order  could  be  supported,  then  when  a  person  was 
a  sole  witness  as  to  one  fact,  he  would  be  allowed  to 
prove  de  bene  esse  any  number  of  other  facts  which 
many  other  individuals  were  capable  of  proving,  and  as 
to  which,  therefore,  no  pressing  necessity  existed  for  an 
examination  otherwise  than  in  the  ordinary  way.  F^ere 
v.  Green  {c)  was  also  referred  to. 

Mr. 

(a)  1  New/,  Pr.451.  (c)  19  Fes.  519. 

[b)  1  Cox,  178. 
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Mr.  Tinney  and  Mr.  W.  H.  Claris  contra^  contended  1840. 
that  in  case  of  a  single  witness,  it  was  a  motion  of  course 
to  examine  him  de  bene  esse  ;  that  the  practice  was  so 
stated  by  Sir  John  Leach  in  Tomkins  v.  Harrison  (a), 
and  was  so  understood  in  the  profession  {b),  and  was  so 
stated  in  M^Kenna  v.  Everitt.  (c)  That  the  fact  of  Hertz 
being  the  sole  witness,  was  sufficiently  proved  by  the 
affidavit  of  the  solicitor,  and  that  it  must  necessarily  be 
on  belief  only,  as  the  solicitor  could  have  no  personal 
knowledge  on  the  subject;  and  that  the  affidavit  in 
M^Kenna  v.  Everitt  was  on  knowledge  and  belief  only. 
That  the  facts  on  whici\  he  was  to  be  examined  were 
sufficiently  defined,  and  were  limited  to  the  case  made 
by  the  bill,  and  that  the  Defendants  would  have  the 
same  facility  for  cross-examining  the  witness  as  if  he 
were  examined  in  the  ordinary  way;  and,  lastly,  that  all 
orders  of  this  description  were  in  the  form  of  the  pre- 
sent, viz.  to  examine  generally,  saving  just  exceptions. 

Mr.  Ttimer,  in  reply.  ' 

The  Master  of  the  Rolls  said  he  would  not  decide 
this  case  before  he  had  had  an  opportunity  of  enquiring 
into  the  practice ;  but  that  he  should  not  consider  him- 
self bound  by  any  thing  which  had  fallen  from  him  in 
M^Kenna  v.  Everitt  on  a  point  which  had  not  been 
brought  to  his  attention. 


TTie  Master  of  the  Rolls.  Dec.  s. 

This  was  a  motion  to  discharge  for  irregularity  an 
order  obtained  ex  parte  for  the  examination  de  bene  esse 

of 

(a)  6  Mad.  315,  (c)  2  Beavan,  188. 

(*)  2  Dan.  Pr.  546,;  2  Mad. 
Pr,  250. 
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1840.        of  a  person  alleged  to  be  the  sole  witness  of  certain 
facts  which  the  Plaintiff  desires  to  prove  in  the  cause. 

Several  objections  are  stated,  first,  that  the  order 
ought  to  have  been  made  upon  notice ;  secondly,  that 
the  affidavit  does  not  sufficiently  shew  that  the  person 
proposed  to  be  examined  is  the  sole  witness ;  thirdly, 
that  the  affidavit  does  not  sufficiently  define  the  facts 
upon  which  it  is  proposed  to  examine  the  witness ;  and, 
fourthly,  that  leave  is  given  to  examine  the  witness  ge- 
nerally, and  not  merely  upon  the  facts  of  which  he  is 
stated  to  be  the  sole  witness. 

It  appears  that  in  Hankin  v.  Middleditch  (a).  Lord 
Thttrlaw  made  such  an  order  ex  parte^  on  an  affidavit 
that  the  proposed  witness  was,  as  one  James  White-was 
informed  and  believed,  the  only  witness  who  could 
speak  to  the  facts  and  circumstances  to  which  he  was 
to  be  interrogated ;  and  for  several  years  past  the  prac- 
tice^ as  I  am  informed,  has  been,  to  pass  such  orders  as 
of  course  both  in  the  Registrar's  Office  and  in  the  office 
of  the  secretary  at  the  Rolls ;  and  the  practice  was  so 
understood  by  Sir  John  Leach  in  Tomkins  v.  Harris 
son  (i),  and  was  so  stated  by  me  in  M^Kenna  v.  Eve- 
ritt  (c),  in  consequence  of  information,  which  is  correct, 
that  such  orders  had  frequently  been  made  ex  parte ; 
but  notwithstanding  the  practice  which  has  thus  pre- 
vailed, the  case  of  Hankin  v.  Middleditch  is  the  only 
reported  case  in  which  the  order  has  been  granted  upon 
an  ex  parte  application;  and  besides  the  reported  cases 
of  Shirley  v.  Earl  Ferrers  {d)  and  Pearson  v.  fVard  (^), 
there  are  several  unreported  cases  in  which  the  applica- 
tion 

(a)  2  Bro.  C,C.  640.  (rf)  3  P,  W.77, 

(A)  6  Mad,  315.  (e)  2  Dick.  648. 

(c)  2  Beav.  188. 


_f 
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tion  has  been  made  on  notice ;  and  no  case  has  been  1840. 
found  in  which  the  question  whether  the  order  should 
be  made  on  an  ex  parte  application  has  been  raised  and 
decided.  Under  these  circumstances,  I  have  thought 
myself  at  liberty  to  consider  whether  the  order  ought  to 
be  made  ex  parte ;  and  considering  the  nature  of  the 
order,  and  that,  in  the  case  of  a  sole  witness  in  good 
health,  the  order  is  not  required  suddenly,  as  may  be  the 
case  when  a  witness  is  very  old,  or  in  a  dangerous  state  of 
health,  or  under  orders  to  leave  the  kingdom,  whilst,  on 
the  other  hand,  the  affidavit  may  state  circumstances,  of 
the  sufficiency  of  which  to  warrant  the  order,  the  Court 
ought  to  judge,  and  for  that  purpose  to  have  the  assist- 
ance of  the  parties  interested  to  oppose,  I  think  that  the 
application  should  be  made  on  notice;  and  this  is  a 
sufficient  reason  for  discharging  the  order.  I  ought, 
however,  to  add,  that  even  if  the  order  could  have  been 
sustained  as  an  ex  parte  order,  the  affidavit  does  not 
appear  to  me  to  be  sufficient,  either  to  shew  what  the 
facts  are  upon  which  it  is  proposed  to  examine  the 
witness,  or  that  he  is  the  sole  witness  of  such  facts  ;  and 

I  concur  with   Lord  Erskine  in  Rffuoe  v. (a),  that 

the  reasons  for  the  belief  ought  to  be  stated. 

The  Plaintiff  may  now  move,  upon  notice,  to  exa- 
mine the  same  proposed  witness  de  bene  esse,  and  it  may 
then  be  necessary  to  consider  whether  the  leave  to  exa- 
mine should  be  general. 

The  order  is  discharged;  but  considering  the  prac- 
tice which  has  for  a  long  time  prevailed  to  grant  such 
orders  ex  parte^  I  think  that  it  must  be  discharged 
without  costs. 

(a)  3  Ves.  261. 


The  following  authorities  on  the  subject  are  placed  in  chrono- 
logical order  :  —  (1 730i  Michaelmat\  Shirley  v.  Earl  Ferrert^  3  P. 

W.  77., 
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1840.  W,  77.,  on  notke;  {\1%S^  February)^  Pearson  v.   Ward,  9  Dick. 

648,,  on  notice;  (1787,  «7«/y  15.)>  Rochard  v.  Bosanquet,  on  notice, 
but  foreign  commission ;  (1788,  January  19.X  Bridges  v.  Hatch,  on 
notice;  (1788,  iSTooem^^ 28.),  Jenkins  v.  Tucks,  on  notice;  (1789, 
Ju/^  14.), Hankin  ▼.  Middleditch,  2  ^ro.  C.  C  640.," without  notice; 
(1792,  December  17.),  Cholmondelet/ y.  Oxford,  4  J?ro.  C.  C  157.,  on 
notice,  two  witnesses;  (1814,  January  20.),  Gilbert  v.  Boyds,  on 
notice ;  ( 1 8 1 4,  February  )  2.),  Watson  v.  Fosbroke,  on  notice ;  (l  838, 
September  1 7.),  Burton  v.  Blakemore. 


Nov.  10. 16.  HALES  r.  DARELL. 


Annuities  of     TJ  Y  indentures  of  lease  and  release,  dated  the  29th 
respectively,      "^  ^"^  ^^^^  of  March  1814,  the  release  being  made  be- 

bequeathed  by  tween  Sir  Edward  Hales  Bart.,  of  the  first  part,  Barbara 

a  testator  to  ,  . 

his  two  sisters,  de  Jouchae  widow  (a  sister  of  Sir  Edward  Hales)  of  the 

held  not  to  second  part,  and  Jb^n  Raphael  of  the  third  part;  in 
tion  of  annui-  consideration  of  3000/.,  Sir  Edward  Hales  conveyed 
each^crlinted  certain  hereditaments  to  Raphael  to  the  intent  that 
in  his  lifetime,  Barbara  de  Jouchere  might  receive  thereout  an  annuity 
them  for  valu-  ^^  300/.  per  annum  during  her  life  by  equal  quarterly 
able  consider,  paymente,  on  the  16th  day  of  January^  the  16th  day  of 
E,  H.,  for  Aprily  the  16th  of  Jtdy^  and  the  16th  of  Octobet^  in  every 
s^e  t*^^^"'  year,  together  with  a  proportionate  part  of  the  said 
granted  to  his  yearly  rent,  up  to  the  day  of  her  decease,  without  any 
annuities  of      deduction ;  with  powers  of  distress  and  entry  in  case  of 

300/.  a  year      nonpayment ;  and  subject  thereto  to  the  use  of  Raphael, 

each,  during 

their  lives,  upon 

payable  in 

January,  April,  July,  and  October,    By  his  will  he  gave  his  widow  an  annuity  in 

lieu  of  the  annual  sum  payable  to  her  under  her  marriage  settlement,  and  of 

dower;    and  he  directed  his  debts   to  be  paid,  and  bequeathed  to   bis  sisters 

respectively,  annuities  of  900/.  and  500/.  each  for  their  separate  use,  payable  on 

the  usual   quarterly  days  of  pavment:  Held,  that  the  annuities  of -300/.   each 

were  not  satisfied  by  the  annuities  given  by  the  will,  and  that  the  sisters  were 

therefore  entitled  to  both  annuities. 

Whether  parol  evidence  of  declarations  of  the  testator,  is  admissible  in  such  a 
case,  to  prove  his  intention,  qucere. 
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upon  certain  trusts  to  secure  the  annuity ;  and  Sir 
Edward  Hales  thereby  also  covenanted  to  pay  the 
annuity. 
« 
By  another  indenture  of  the  ISth  of  June  1814,  and 
made  between  Sir  Edward  HaleSy  of  the  first  part, 
Charles  Bernard  de  Morlaincourt  and  Mary  his  wife 
(another  sister  of  Sir  Edward  Hales)^  of  the  second 
part,  Edward  Darell  of  the  third  part,  and  the  Honor- 
able Philip  Roper  of  the  fourth  part ;  Sir  Edward  Hales 
for  the  valuable  consideration  therein  mentioned,  and  in 
consideration  of  natural  love  and  affection,  granted  to 
Darell  during  the  life  of  Mary  de  Morlaincourt^  in  trust 
for  her  separate  use,  an  annuity  of  300/.  per  annum,  by 
four  equal  quarterly  payments,  on  the  6th  of  Aprilj  the 
6th  of  July f  the  1 1th  of  October^  and  the  6th  o(  January^ 
in  each  year ;  and  after  her  decease,  he  granted  an  an- 
nuity of  150/.  to  Charles  Bernard  de  Morlaincourt  during 
his  life ;  with  powers  of  distress  and  entry,  in  case  of  non- 
payment ;  and  by  the  same  indenture,  Sir  Edward  Hales 
conveyed  certain  hereditaments  to  a  trustee  to  secure 
these  annuities;  and  also  covenanted  to  pay  them,  and  to 
convey  certain  estates  to  their  issue.  And  Charles  Bernard 
de  Morlaincourt  and  his  wife  assigned  to  Sir  Edward 
Hales  all  their  claims  to  certain  monies  charged  on  the 
estates  of  Sir  Edward  HaleSj  in  favour  of  Mary  de  Mor- 
laimourt  and  her  children ;  and  C.  B.  de  Morlaincourt 
also  covenanted  for  the  execution  of  similar  assignments 
by  their  children. 

Sir  Edward  HaleSy  by  his  will,  dated  the  2d  of  May^ 
1826,  devised  his  freehold  estates  to  trustees,  to  the 
intent  that  his  wife  might  receive  during  her  life,  in  lieu 
of  any  annual  sum  payable  to  her  under  the  marriage 
settlement  and  of  her  dower,  an  annual  sum  of  1500/. 
He  then  created  a  trust  for  payment  of  his  debts,  and 

Vol.  in.  Z  devised 


1840. 
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1840.  devised  his  estates  to  trustees,  upon  trust,  to  pay  an 
annuity  of  900/.  unto  his  sister  Barbara  de  Jouchere^  for 
her  life,  and  to  pay  an  annuity  of  500/.  to  his  sister  Mary 
de  Morlaincourty  for  her  life,  and  to  pay  other  annuities. 
And  he  directed,  that  each  of  the  annuities  given  by  his 
will  should  be  paid  by  four  equal  quarterly  payments, 
on  the  four  most  usual  days  of  payment  in  the  year; 
the  first  of  such  payments  to  be  made  on  such  of  the  said 
quarterly  days  of  payment  as  should  first  happen  afler 
his  decease;  and  he  also  directed  that  the  said  yearly 
sums  limited  to  Lady  HaleSj  Barbara  de  Jouchere,  and 
Mary  de  Morlaincourty  should  be  paid  to  them  respec- 
tively for  their  separate  use. 

Sir  Edward  HaleSy  the  testator,  died  in  March,  1829. 
The  Master,  upon  a  reference  made  to  him,  certified 
that  the  annuities  of  300/.  each  granted  to  Madame 
Jouchere  and  Madame  de  Morlaincourt  were  not  satisfied 
by  the  bequests  of  the  two  annuities  of  900/.  and  500/. 
respectively  given  by  his  will. 

The  Master  in  the  course  of  the  enquiry  had  admitted 
the  evidence  of  Lady  Hales,  and  of  the  gentleman  who 
had  prepared  the  testator's  will,  to  shew  that  it  was  the 
testator's  intention  that  the  bequests  should  be  in  addi- 
tion to  the  annuities  previously  granted  by  him  to  his 
sisters  for  valuable  consideration. 

The  accuracy  of  the  conclusion  of  the  Master,  and 
the  admissibility  of  the  above  parol  evidence  was  con- 
tested on  behalf  of  the  infant  Plaintiff,  who  was  entitled 
to  the  estates  subject  to  the  charges  ;  and  the  questions 
now  came  on  for  argument  upon  the  petitions  of  the 
infant  and  Lady  Hales. 

Mr.  Stimrty  Mr.  George  Turner,  and  Mr.  Calvert,  for 

the  infant  Plaintiff. 

Mr. 


CASES  IN  CHANCERY. 


SS7 


Mr.  Kinderslei/f  Mr.  G.  Richards^  and  Mr.  Prescott 
JVkitey  for  the  annuitants. 

Mr.  PembertoHy  for  the  widow. 


1840. 


The  following  cases  were  cited  on  the  principal  point. 
Faaoler  v.  Fonder  (a),  Garthshore  v.  Chalie  (A),  Wathen  v. 
Smith  (c),  Graham  v.  Graham  (rf),  Barret  v.  Beckford  (^), 
Z>^  V.  C94r  (g^),  Hickman  v.  Morgan  (//),  Jesson  v.  Jes- 
soif  (i),  Goodfellow  v.  Burchett  (k)^  Blois  v.  £/oi>  (/)y 
Jeacock  v.  Falkener  (m),  Goldsmid  v.  Goldsmid  {n\  De-^ 
vese  V.  Pontet  (o),  Blandy  v.  fVidmore  (j?),  Pierpoint  v. 
ZfOrd  Ci^^(j^)9  Adams  v.  Lavender  (r)^  Mathews  y. 
Mathews  (5),  Hinchcliffe  y.  Hinchdiffe  (/),  Atkinson  v« 
fF<?M  (ti),  Chancer/ s  Case  (ro),  Richardson  v.  Greese  (jr), 
Z>^  V.  UAranda  {y\  Haynes  v.  ilfico  («),  Broom  v. 
Dawson  {aa) ;  and  the  following  cases  on  the  evidencci 
7X^  JCrngr  V.  7%^  Inhabitants  of  Wrangle  (W),  SmiM  v. 
You^  (cr),  Vincent  v.  Cofe  (^rf),  Hurs^  v.  A^acA  (ee), 
^i?fl//v.  Eice{gg)y  Wallace  Y.  Pom/ret  {hh). 

The 


(fl)  3  P.  FTwi.  353. 

(*)  ior«.  1. 

(c)  4  ilfflkf.  525. 
(<f)  1  F«r.8en.262. 
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(g)  3  ilt^.  419. 
(A)  2  i?ro.  C.  C.  594. 
(t)  2  r^m.  255. 
(i()  2  Fipni.  298. 
(/)  2  fViii.  347. 
(m)  1  Bro.  (7.  C  295. 
(ft)  1  Swantt.  p.  21 9. 
(o)  1  Cor,  188. 
(/>)  1  P.  Wms.  324. 
(^)  1  P.  ffrns.  488. 
(r)  I  3f*C/.4'  r.41.;  Roper 
<m  Legacieiy  ch.  17. 
(«)  2  F«f .  sen.  655. 


it)  3  Fri.516. 

(ti)  Prec.  Ch,  236.,  and  2  Vem. 

478. 

(it)  1  P.  Wms.  408. 

(jr)  5  il/it.  65. 

{y)  1  FVf.  sen.  1.,  and  3  Atk. 
419. 

(2)  1  Bro.  C.  C.  129. 

(aa)  «  Fmi.  498. 

(bb)  %  Ad.t  S.3i4. 

(cc)  1  CVmify.  439. 

(dd)  Moo.  4r  Mat.  257'. 

(ee)  5  3f<u^  560. 

(gg)  2  i{iii#.  4*  iify/.  251. 

(JU)  U  rif#.  542.;  1  Pk.  on 
Ev.  488.,  and  lee  Wigrem  on 
Eefnmie  Evidence. 
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Nov,  16. 


The  Master  of  the  Rolls. 

In  this  case.  Sir  Edward  Hales^  the  testator  in  the 
cause,  granted  annuities  of  300/.  each  to  his  two  sisters 
Madame  de  Jouchere  and  Madame  de  Morlaincourtf  for 
their  respective  lives ;  and  afterwards,  by  his  will,  gave 
to  his  sister  Madame  de  Jouchere  an  annuity  of  900/.  for 
her  life,  and  to  his  sister  Madame  de  Morhincourt  an 
annuity  of  500/.  for  life. 

By  his  will  he  also  gave  an  annuity  of  1500/.  a  year 
to  his  wife,  for  her  life ;  and  in  the  progress  of  the  cause, 
it  having  become  desirable  to  ascertain  whether  the  an- 
nuity to  the  widow  could  be  safely  paid,  it  was  referred, 
on  the  30th  of  Jidy  1839,  to  the  Master,  to  inquire 
whether  there  were  any  and  what  charges  affecting  the 
estates  devised  by  the  will  prior  to  the  widow's  annuity; 
and  some  further  inquiries  being  authorised  by  a  subse- 
quent order  of  the  7th  of  March  1840,  the  Master,  on 
the  13th  of  March  1840,  reported  that  the  charges, 
affecting  the  devised  estates  prior  to  the  widow's  annuity, 
were,  amongst  other  things,  the  annuities  of  300/.  each, 
granted  by  the  testator  to  his  sisters  M^diAvLm^dc  Jouchere 
and  Madame  de  Morlaincourt. 

The  confirmation  of  this  report  was  opposed  by  the 
infant  Plaintiff,  who  presented  a  petition,  praying  for  a 
declaration  that  the  annuities  of  900/.  and  500/.,  given 
to  the  testator's  sisters  by  his  will,  were  given  in  satis- 
faction of  the  annuities  of  300/.  each,  which  he  had 

# 

granted  to  them  in  his  lifetime;  and  it  being  alleged 
that  the  circumstances  had  not  been  fully  investigated, 
it  was,  on  the  3d  of  April  1840,  referred  back  to  the 
Master  to  inquire  further  as  to  the  two  annuities  of  300t 
eachf  and  the  two  annuities  of  900/.  and  500/.,  and  to 
state  the  result  of  his  inquii-y,  with  his  opinion  thereon, 
to  the  Court. 

Under 
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Under  this  order  he  has  made  the  inquiry  directed,, 
and  on  the  2Sd  of  July  1840,  certified,  that  by  inden- 
tures of  the  29th  and  80th  days  of  March  1814,  an  annuity 
of  300/.  per  annum  was  granted  to  Madame  de  Jouchere; 
and  by  an  indenture  of  the  ISth  of  June  1814,  an  an- 
nuity of  SOO/.  was  granted  to  Madame  de  Morlaincourt ; 
and  he  has  stated  his  opinion  that  those  annuities  were 
not  satisfied  by  the  bequests  contained  in  the  will  of  the 
annuities  of  900/.  and  500/. ;  but  that  the  two  annuities 
of  300/.  continued  to  be  subsisting  charges  on  the  estates 
of  the  testator,  subjected  to  the  payment  thereof  not- 
withstanding the  bequests  of  the  annuities  given  by  the 
will. 
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In  conducting  the  inquiry,  the  Master  received  parol 
evidence  of  the  declaration  made  by  the  testator,  which 
was  tendered  in  evidence,  for  the  purpose  of  shewing 
that  the  testator  intended  the  annuities  given  by  his  will 
to  be  in  addition  to  the  annuities  previously  granted ; 
and  the  petition  now  presented  on  behalf  of  the  infant 
Plaintiff  objects  to  the  reception  of  some  parts  of  the 
evidence  which  the  Master  has  admitted,  and  objects  to 
the  conclusion  to  which  the  Master  has  arrived. 

The  consideration  of  the  parol  evidence  objected  to,  is 
not  material,  if  a  just  conclusion  can  be  arrived  at  upon 
the  grants  of  annuity  and  the  will  alone ;  or  upon  the 
grants  and  will,  together  with  the  evidence  which  is  not 
objected  to. 


The  deeds  of  the  29th  and  dOth  of  March  1814,  re- 
ferred to  by  the  Master,  were  made  for  valuable  con- 
sideration; and  convey  certain  estates  to  a  trustee,  to 
the  use  and  intent  that  Madame  de  Jouchere  might,  out 
of  the  premises,  receive  and  take  for  her  life  an  annuity 
of  300/.,  to  be  paid  quarterly,  on  the  16th  days  of  Jo'^ 

Z   3  nuaty 
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1840.  nuaryf  Aprily  Jviy^  and  October^  with  a  proportionate 
part  up  to  the  day  of  her  death ;  and  subject  thereto, 
to  the  use  of  the  trustee,  in  trust  for  better  securing  the 
same,  with  usual  powers  for  that  purpose ;  and,  in  the 
deed,  the  testator  covenanted  to  pay  the  annuity. 

The  deed,  of  the  13th  June  1814,  was  made  in  con* 
sideration  of  an  assignment  and  certain  covenants ;  and 
also  purports  to  be  made  in  consideration  of  the  love 
and  affection  which  the  testator  had  and  bore  to  his  sister 
Madame  de  Morlaiiicourt.  It  is  a  grant  to  Mr.  Darellj 
during  the  life  of  Madame  de  Morlaincourty  of  a  rent- 
charge  of  SOO/.,  issuing  out  of,  and  charged  on,  certain 
estates,  and  to  be  received  by  Mr.  Darell,  in  trust  for 
the  separate  use  of  Madame  de  Marlaincourif  and  to 
be  paid  on  the  6th  days  of  Jprtlf  July,  October^  and 
January  in  every  year,  with  a  proportionate  part  up  to 
the  day  of  her  death.  The  estates  were  then  conveyed 
to  a  trustee  for  securing  the  payment  of  the  annuity,  and 
the  testator  covenanted  for  payment  thereof. 

In  the  argument,  it  was  urged  for  the  Plaintiff*,  that 
these  deeds  ought  to  be  considered  only  as  covenants, 
which,  at  least  as  to  payments  to  be  made  after  the 
testator's  death,  were  merely  executory.  I  need  not 
observe,  that  the  deeds,  although  containing  covenants, 
are  not  of  the  character  thus  imputed  to  them.  All 
that  could  be  done  by  the  testator  for  securing  future 
payments  was  done. 

The  testator,  being  under  the  obligations  imposed 
upon  him,  and  his  estates  being  thus  charged  by  these 
deeds,  executed  as  they  were  for  valuable  consideration, 
made  his  will,  dated  the  2d  May  1826.  He  thereby,  as 
is  stated  on  both  sides,  made  provision  for  the  payment 
of  all  his  debts,  and  devised  his  estates  to  trustees.     As 

to 
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to  his  freehold  estates,  to  the  intent  that  his  wife  might 
receive  during  her  life,  in  lieu  of  any  annual  sum  payable 
to  her  under  the  settlement,  and  of  her  dower,  an 
annual  sum  of  1500/.;  and  subject  thereto,  and  to  the 
trusts  for  securing  the  payment  of  that  annuity,  upon 
trust  to  pay  an  annuity  of  900/.  to  his  sister,  Madame 
de  Joucherej  for  her  life ;  and  to  pay  an  annuity  of  500/. 
to  his  sister,  Madame  de  Morktincourt^  for  her  life; 
and  then  to  pay  other  annuities;  and  he  directed  the 
annuities  given  by  his  will  to  be  paid  quarterly  on  the 
usual  quarter  days,  and  that  the  annuities,  payable  to 
his  sisters,  should  be  for  their  separate  use.  Subject  to 
the  charges,  the  estates  were  to  be  limited  to  the  son  of 
Madame  de  Morlaincourt,  with  remainders,  under  which 
the  Plaintiff  is  now  entitled. 
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For  the  Plaintiff  it  is  argued,  that  the  covenants  in 
the  deeds  were  executory  and  have  been  performed, 
and  more  than  performed  by  the  gifts  contained  in  the 
will. 

A  covenant  to  grant,  or  to  secure  an  annuity,  may 
be  performed  by  provisions  purporting  to  be  a  gift  in  a 
will ;  but  having  regard  to  the  contents  of  the  deeds, 
whereby  the  annuities  of  300/.  each  were  granted  and 
secured,  I  am  of  opinion  that  the  question  here  is,  not 
whether  the  covenants  into  which  the  testator  had 
entered  have  been  performed  by  his  will,  but  whether 
the  obligations  into  which  he  had  entered,  and  the 
charges  to  which  he  had  subjected  his  estates,  were 
intended  to  be,  and  ought  to  be,  deemed  satisfied  by 
the  provisions  contained  in  the  will. 


The  question,  therefore,  appears  to  me  to  be  a 
question  of  satisfaction ;  and  although  there  are,  un- 
fortunately, inconsistent  authorities  which  seem  appli- 
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cable  to  this  subject,  it  sufficiently  appears  that,  primd 
facicy  the  testator  must  be  taken  to  have  .intended 
bounty;  and  that  gifts,  even  more  than  equivalent  in 
beneficial  interest  to  satisfy  the  obligations,  are  not  to 
be  deemed  satisfaction  if  there  are  circumstances,  even 
slight  circumstances,  which  lead  to  a  different  con- 
clusion. Now  here,  the  testator  has  directed  the  pay- 
ment of  all  his  debts,  and  amongst  his  debts  are  the 
annuities  secured  by  the  deeds.  In  his  will,  intending 
the  annuity  given  to  his  wife  to  be  in  lieu  of  other  an- 
nual payments  to  which  she  might  be  entitled,  he  has 
expressly  said  so ;  but  he  has  used  no  such  expression 
with  reference  to  either  of  the  annuities  secured  to  his 
sisters.  Again,  the  annuities  secured  by  the  deeds  ap- 
pear, by  the  Master's  report,  to  be  the  first  charges  on 
the  estates  comprised  in  the  deeds,  but  the  annuities 
given  by  the  will  are  subject  to  prior  charges  on  the 
testator's  estates ;  the  times  of  payment  are  not  the 
same,  and  the  charges  are  of  different  natures;  and, 
utider  such  circumstances,  it  appears  to  me,  indepen- 
dently of  any  parol  evidence,  that  the  annuities  given 
by  the  will  cannot  be  taken  as  a  satisfaction  of  the  an- 
nuities secured  by  the  deeds. 


Much  greater  doubt  than  there  is  hi  this  case  would, 
I  think,  be  removed  by  the  evidence,  which  is  not  ob- 
jected to;  but  having  formed  my  opinion  upon  the 
instruments  themselves,  it  is  unnecessary  to  consider 
the  questions  raised  upon  the  admissibility  and  efi^ct  of 
the  parol  evidence. 

The  petition  of  the  Plaintiff  must  be  dismissed. 
Upon  the  other  petition,  confirm  the  Master's  report, 
and  let  the  Master  inquire  what  is  due  in  respect  of 
the  annuities  of  300/.  each,  and  also  in  respect  of  the 
annuities  of  900/.  and  500/.  respectively,  and  state  the 
amount  thereof  in  his  general  report 
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WEYMOUTH  r.  LAMBERT.  Kov.  19. 

BY  his  will,  dated  in  September^   1828,  the  testator  Substituted 
devised  and  bequeathed  unto  WiUiam  Lambert,  of  J^b'Jana^to 
Allahabad,  in  the  East  Indies,  ail  his  real  and  personal  appear  or- 

estate,  and  appointed  him  executor.  creditor's  suit 

on  one,  who, 

rm  V      1     •         -^T  r  .  r«i  actlug  aS  thc 

The  testator  died  in  Ifaoember,  1838.     The  execu-  attorney  of 

tor,  who  resided  in  India,  sent  to  his  son,  who  was  the  executor 
\  ^  '  ^       and  general 

resident  in  England,  a  letter  of  attorney  to  enable  him  devisee  and 
to  procure  letters  of  administration,  and  to  receive  all  g|Senttn'!^ia 

monies  and  give  receipts.  had  obmiued 

adminis* 

tration  here. 

In  April,  1839,  administration  was  irranted  to  the  •«<!]>««*  en- 

,  ®  .   .      tered  into  r©. 

son,  who  took  upon  himself  the  receipts  and  adminis-  ceiptofthe 

tration  of  the  personal  estates  of  the  testator ;  and  on  J^^'^e^^tgf 
behalf  of  his  father,   entered  into  and  was  in  the  re- 
ceipt of  the  rents  and  profits  of  the  real  estates,  de- 
vised by  the  will  of  the  testator. 

This  was  a  creditor's  suit  against  the  father  and  son, 
.its  object  being  to  obtain  payment  of  the  testator's  debts 
out  of  his  real  and  personal  estate.  William  Lambert 
was  still  resident  in  the  East  Indies,  and  his  son  was 
resident  in  this  country.  The  son  havhig  appeared,  it 
was  now  moved  that  the  service  of  a  subpoena  on  the 
son  might  be  good  service  on  the  father. 

Mr.  Pemberton  and  Mr.  Dixon,  for  the  motion. 

Mr.  Kindersley,  contra,  contended  that  there  were  no 
cases  in  which  service  on  one  had  been  held  to  be  good 
service  on  another,  except  where  a  party  living  abroad 

was 
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Weymouth 

V, 

Lambert. 


CASES  IN  CHANCERY. 

was  suing  at  law,  and  the  Defendant  at  law  applied  for 
protection  in  equity  ;  in  which  case,  the  Court  had  or- 
dered service  on  the  attorney  of  the  Plaintiff  at  law  to  be 
good  service.  That  with  respect  to  the  personal  estate 
the  son,  who  was  administrator,  represented  the  personal 
estates  to  all  intents  and  purposes;  and,  as  regarded  the 
real  estate,  the  subpcena  might  be  served  under  the  re- 
cent statute  of  2  tV.  4.  c.  33. 


Mr.  Pemberton^  in  reply,  relied  on  Kinder  v.  Forbes  (a), 
and  1  Dan.  Pr.  268.,  and  the  cases  there  cited.  He 
stated  that  the  statute  referred  to  had  proved  ineffectual 
in  practice. 

The  Master  of  the  Rolls  said,  that  perhaps  the 
statutes  might,  on  consideration,  be  found  suiBcient  for 
the  Plaintiff's  purpose;  he  however  considered  the  Plain- 
tiff entitled  to  the  order  asked,  which  must  be  made, 
unless  the  Plaintiff  should  mention  the  case  again. 

(a)  2  Beavan,  503. 


See  Hobhousey,  Courtney,  V.C.,  Jfi/y  7.  1841. 


Dec*  8. 

The  Defend- 
ant, on  the 
6th  of  June, 
offered  in 
writing  to  sell 
his  farm  for 


HYDE  V.  WRENCH. 

rriHIS  case  came  on  upon  general  demurrer  to  a  bill 
-*•    for  specific  performance,  which  stated  to  the  effect 
following :  — 

The 


1000/.;  but 

the  Plaintiff  offere<l  950/.,  which  the  Defendant  on  the  27th  of  June,  after  con- 
sideration, refused  to  accept.  On  the  29th  the  Plaintiff,  by  letter  agreed  to  give 
1000/.,  but  there  appeared  to  be  no  assent  on  the  part  of  the  Defendant,  though 
there  had  been  no  withdrawal  of  the  first  offer :  Held  that  there  was  no  binding 
contract  within  the  Statute  of  Frauds. 
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The  Defendant  being  desirous  of  disposing  of  an  1840. 
estate,  offered,  by  his  agent,  to  sell  it  to  the  Plaintiff  for 
1200/.,  which  the  Plaintiff,  by  his  agent,  declined;  and 
on  the  6th  of  June  the  Defendant  wrote  to  his  agent  as 
follows :  —  "I  have  to  notice  the  refusal  of  your  friend 
to  give  roe  1200/.  for  my  farm;  I  will  only  make  one 
more  offer,  which  I  shall  not  alter  from ;  that  is,  1000/. 
lodged  in  the  bank  until  Michaelmas^  when  title  shall 
be  made  clear  of  expenses,  land  tax,  &c.  I  expect  a 
reply  by  return,  as  1  have  another  application."  This 
letter  was  forwarded  to  the  Plaintiff's  agent,  who  im*- 
mediately  called  on  the  Defendant ;  and,  previously  to 
accepting  the  offer,  offered  to  give  the  Defendant  950/. 
for  the  purchase  of  the  farm,  but  the  Defendant  wished 
to  have  a  few  days  to  consider. 

On  the  11th  of  June  the  Defendant  wrote  to  the 
Plaintiff's  agent  as  follows :  —  "1  have  written  to  my 
tenant  for  an  answer  to  certain  enquiries,  and,  the  in* 
stant  I  receive  his  reply,  will  communicate  with  you, 
and  endeavour  to  conclude  the  prospective  purchase  of 
my  farm ;  I  assure  you  I  am  not  treating  with  any  other 
person  about  said  purchase." 

The  Defendant  afterwards  promised  he  would  give 
an  answer  about  accepting  the  950/.  for  the  purchase 
on  the  26th  ot  June;  and  on  the  27th  he  wrote  to  the 
Plaintiff's  agent,  stating  he  was  sorry  he  could  not  feel 
disposed  to  accept  his  offer  for  his  farm  at  Luddenham 
at  present. 

This  letter  being  received  on  the  29th  of  June^  the 
PlaintifTs  agent  on  that  day  wrote  to  the  Defendant  as 
follows:  —  I  beg  to  acknowledge  the  receipt  of  your 
letter  of  the  27th  instant,  informing  mc  that  you  are  not 
disposed  to  accept  the  sum  of  950/.  for  your  farm  at 

Luddenham. 
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Luddenham.  This  being  the  case,  I  at  once  agree  to 
the  terms  on  which  you  offered  the  farm,  viz.  1000^ 
through  your  tenant  Mr.  Kentj  by  your  letter  of  the 
6th  instant.  I  shall  be  obliged  by  your  instructing 
your  solicitor  to  communicate  with  me'  without  delay,  as 
to  the  title,  for  the  reason  which  I  mentioned  to  you.^ 

The  bill  stated,  that  the  Defendant  ^^  returned  a 
verbal  answer  to  the  last  mentioned  letter,  to  the  effect^ 
he  would  see  his  solicitor  thereon;"  and  it  charged  that 
the  Defendant's  oifer  for  sale  had  not  been  withdrawn 
previous  to  its  acceptance. 

To  this  bill,  filed  by  the  alleged  purchaser  for  a  specific 
performance,  the  Defendant  filed  a  general  demurrer. 

Mr.  Kinderdey  and  Mr.  Keener  in  support  of  the 
demurrer.  To  constitute  a  valid  agreement  there  must 
be  a  simple  acceptance  of  the  terms  proposed.  Holland 
V.  El/re  {a).  The  Plaintiff,  instead  of  accepting  the 
alleged  proposal  for  sale  for  1000/.  on  the  6th  of  June, 
rejected  it,  and  made  a  counter  proposal;  this  put  an 
end  to  the  Defendant's  offer,  and  left  the  proposal  of  the 
Plaintiff  alone  under  discussion;  that  has  never  been 
accepted,  and  the  Plaintiff  could  not,  without  the  con- 
currence of  the  Defendant,  revive  the  Defendant's 
original  proposal. 

Mr.  Pemberton  and  Mr.  Freeling,  contra.  So  long 
as  the  offer  of  the  Defendant  subsisted,  it  was  competent 
to  the  Plaintiff  to  accept  it;  the  bill  charges  that  the 
Defendant's  offer  had  not  been  withdrawn  previous  to 
its  acceptance  by  the  Plaintiff;  there,  therefore,  exists  a 
valid  subsisting  contract.  Kennedy  v.  Lee  (6),  Johnson 
King  (c),  were  cited. 

The 


(a)  2  Sim.  4*  Si,  194. 
ib)  3  Mer.  454. 


(c)  2  Bir^,  270. 
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The  Master  of  the  Rolls.  1840. 

Under  the  circumstances  stated  in  this  bill,  I  think 
there  exists  no  valid  binding  contract  between  the  parties 
for  the  purchase  of  the  property.  The  Defendant 
offered  to  sell  it  for  1000/.,  and  if  that  had  been  at  once 
unconditionally  accepted,  there  would  undoubtedly  have 
been  a  perfect  binding  contract;  instead  of  that,  the 
Plaintiff  made  an  offer  of  his  own,  to  purchase  the  pro- 
perty for  950/.,  and  he  thereby  rejected  the  offer  previ- 
ously, made  by  the  Defendant.  I  think  that  it  was  not 
afterwards  competent  for  him  to  revive  the  proposal  of 
the  Defendant,  by  tendering  an  acceptance  of  it;  and  that, 
therefore,  there  exists  no  obligation  of  any  sort  between 
the  parties ;  the  demurrer  must  be  allowed. 


PEARSE  V.  BROOK.  ;vbr.  9, 

riiHIS  was  a  petition  to  discharge  an  order  for  tax-  Pendiiig  a  re» 

■*•    ation.     Affidavits,  which  had  been  made  in  oppo-  ^fidavftTfor 

sition  to  the  application,  had  been  referred  for  imper-  impertinence, 

tinence,  and  no  report  had  yet  been  obtained.  be^us^^The 

Court,  how- 
ever  will  in 
Mr,  Pemberton,  for  the  petitioner,  observed  that  these  such  a  case 

affidavits  could  not  be  used  by  the  Respondent ;  and  P"'tl*epwtie« 

•^  '^  '  under  terms, 

he  therefore  proposed  that  the  petition  should  stand  so  as  to  meet 


the  justice 
ings  on  the  taxation  should  be  stayed  in  the  mean  time. 


over,  on  the  Respondent's  undertaking  that  all  proceed-  ^^^f^  ^^^ 


Mr.  Girdlestone  and  Mr.  Terrell  declined  giving  any 
undertaking,  and  insisted  that  the  affidavits  might  be 
used  notwithstanding  the  objection  for  impertinence, 
otherwise  the  mere  referring  a  respondent's  evidence 

for 
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Nov,  16. 


The  Master  of  the  Rolls. 

In  this  case,  Sir  Edward  Hales,  the  testator  in  the 
cause,  granted  annuities  of  300/.  each  to  his  two  sisters 
Madame  de  Jouchere  and  Madame  de  Morlaincourt,  for 
their  respective  lives ;  and  afterwards,  by  his  will,  gave 
to  his  sister  Madame  de  Jouchere  an  annuity  of  900/.  for 
her  life,  and  to  his  sister  Madame  de  Morlaincourt  an 
annuity  of  500/.  for  life. 

By  his  will  he  also  gave  an  annuity  of  1500/.  a  year 
to  his  wife,  for  her  life ;  and  in  the  progress  of  the  cause, 
it  having  become  desirable  to  ascertain  whether  the  an- 
nuity to  the  widow  could  be  safely  paid,  it  was  referred, 
on  the  30th  of  Jidy  1839,  to  the  Master,  to  inquire 
whether  there  were  any  and  what  charges  affecting  the 
estates  devised  by  the  will  prior  to  the  widow's  annuity; 
and  some  further  inquiries  being  authorised  by  a  subse- 
quent order  of  the  7th  of  March  1840,  the  Master,  on 
the  13th  of  March  1840,  reported  that  the  charges, 
affecting  the  devised  estates  prior  to  the  widow's  annuity, 
were,  amongst  other  things,  the  annuities  of  300/.  each, 
granted  by  the  testator  to  his  sisters  Madame  ^fr  JbucA^r^ 
and  Madame  de  Morlaincourt. 


The  confirmation  of  this  report  was  opposed  by  the 
infant  Plaintiff,  who  presented  a  petition,  praying  for  a 
declaration  that  the  annuities  of  900/.  and  500/.,  given 
to  the  testator's  sisters  by  his  will,  were  given  in  satis- 
faction of  the  annuities  of  300/.  each,  which  he  had 
granted  to  them  in  his  lifetime;  and  it  being  alleged 
that  the  circumstances  had  not  been  fully  investigated, 
it  was,  on  the  3d  of  April  1840,  referred  back  to  the 
Master  to  inquire  further  as  to  the  two  annuities  of  300i 
each,  and  the  two  annuities  of  900/.  and  500/.,  and  to 
slate  the  result  of  his  inquiry,  with  his  opinion  thereon, 
to  the  Court. 

Under 


CASES  IN  CHANCERY.  329 

Under  this  order  he  has  made  the  inquiry  directed,.  1840. 
and  on  the  23d  of  July  1 840,  certified,  that  by  inden- 
tures oFthe  29th  and  80th  days  of  March  1814,  an  annuity 
of  300/.  per  annum  was  granted  to  Madame  de  Jouchere; 
and  by  an  indenture  of  the  13th  of  June  1814,  an  an- 
nuity of  300/.  was  granted  to  Madame  de  Morlaincourt ; 
and  he  has  stated  his  opinion  that  those  annuities  were 
not  satisfied  by  the  bequests  contained  in  the  will  of  the 
annuities  of  900/.  and  500/. ;  but  that  the  two  annuities 
of  300/.  continued  to  be  subsisting  charges  on  the  estates 
of  the  testator,  subjected  to  the  payment  thereof,  not- 
withstanding the  bequests  of  the  annuities  given  by  the 
will. 

In  conducting  the  inquiry,  the  Master  received  parol 
evidence  of  the  declaration  made  by  the  testator,  which 
was  tendered  in  evidence,  for  the  purpose  of  shewing 
that  the  testator  intended  the  annuities  given  by  his  will 
to  be  in  addition  to  the  annuities  previously  granted ; 
and  the  petition  now  presented  on  behalf  of  the  infant 
Plaintiff  objects  to  the  reception  of  some  parts,  of  the 
evidence  which  the  Master  has  admitted,  and  objects  to 
the  conclusion  to  which  the  Master  has  arrived* 

The  consideration  of  the  parol  evidence  objected  to,  is 
not  material,  if  a  just  conclusion  can  be  arrived  at  upon 
the  grants  of  annuity  and  the  will  alone ;  or  upon  the 
grants  and  will,  together  with  the  evidence  which  is  not 
objected  to. 

The  deeds  of  the  29th  and  30th  of  March  1814,  re- 
ferred to  by  the  Master,  were  made  for  valuable  con- 
sideration ;  and  convey  certain  estates  to  a  trustee,  to 
the  use  and  intent  that  Madame  de  Jouchere  might,  out 
of  the  premises,  receive  and  take  for  her  life  an  annuity 
of  300/.,  to  be  paid  quarterly,  on  the  16th  days  of  Ja^^ 

Z  3  nuaty 
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1840.  fiuttrtfj  Aprils  J^9  and  October,  with  a  proportionate 
part  up  to  the  day  of  her  death ;  and  subject  thereto, 
to  the  use  of  the  trustee,  in  trust  for  better  securing  the 
same,  with  usual  powers  for  that  purpose ;  and,  in  the 
deed,  the  testator  covenanted  to  pay  the  annuity. 

The  deed,  of  the  Idth  June  1814,  was  made  in  con* 
sideration  of  an  assignment  and  certain  covenants ;  and 
also  purports  to  be  made  in  consideration  of  the  love 
and  affection  which  the  testator  had  and  bore  to  his  sister 
Madame  de  Morlaiticourt.  It  is  a  grant  to  Mr.  Darell^ 
during  the  life  of  Madame  de  Morlaincourtj  of  a  rent- 
charge  of  300/.,  issuing  out  of,  and  charged  on,  certain 
estates,  and  to  be  received  by  Mr.  Darell,  in  trust  for 
the  separate  use  of  Madame  de  Morlaincourty  and  to 
be  paid  on  the  6th  days  of  April,  J^kf^  October,  and 
January  in  every  year,  with  a  proportionate  part  up  to 
the  day  of  her  death.  The  estates  were  then  conveyed 
to  a  trustee  for  securing  the  payment  of  the  annuity,  and 
the  testator  covenanted  for  payment  thereof. 

In  the  argument,  it  was  urged  for  the  Plaintiff,  that 
these  deeds  ought  to  be  considered  only  as  covenants, 
which,  at  least  as  to  payments  to  be  made  after  the 
testator's  death,  were  merely  executory.  I  need  not 
observe,  that  the  deeds,  although  containing  covenants, 
are  not  of  the  character  thus  imputed  to  them.  All 
that  could  be  done  by  the  testator  for  securing  future 
payments  was  done. 

The  testator,  being  under  the  obligations  imposed 
upon  him,  and  his  estates  being  thus  charged  by  these 
deeds,  executed  as  they  were  for  valuable  consideration, 
made  his  will,  dated  the  2d  May  1 826.  He  thereby,  as 
is  stated  on  both  sides,  made  provision  for  the  payment 
of  all  his  debts,  and  devised  his  estates  to  trustees.     As 

to 


CASES  IN  CHANCERY. 

to  his  freehold  estates,  to  the  intent  that  his  wife  might 
receive  during  her  life,  in  lieu  of  any  annual  sum  payable 
to  her  under  the  settlement,  and  of  her  dower,  an 
annual  sum  of  1500/.;  and  subject  thereto,  and  to  the 
trusts  for  securing  the  payment  of  that  annuity,  upon 
trust  to  pay  an  annuity  of  900/.  to  his  sister,  Madame 
de  Jouchere^  for  her  life ;  and  to  pay  an  annuity  of  500/. 
to  his  sister,  Madame  de  Morlaincourtj  for  her  life; 
and  then  to  pay  other  annuities;  and  he  directed  the 
annuities  given  by  his  will  to  be  paid  quarterly  on  the 
usual  quarter  days,  and  that  the  annuities,  payable  to 
his  sisters,  should  be  for  their  separate  use.  Subject  to 
the  charges,  the  estates  were  to  be  limited  to  the  son  of 
Madame  de  Morlaincourt^  with  remainders,  under  which 
the  Plaintiff  is  now  entitled. 
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For  the  Plaintiff  it  is  argued,  that  the  covenants  in 
the  deeds  were  executory  and  have  been  performed, 
and  more  than  performed  by  the  gifts  contained  in  the 
will. 

A  covenant  to  grant,  or  to  secure  an  annuity,  may 
be  performed  by  provisions  purporting  to  be  a  gift  in  a 
will ;  but  having  regard  to  the  contents  of  the  deeds, 
whereby  the  annuities  of  300/.  each  were  granted  and 
secured,  I  am  of  opinion  that  the  question  here  is,  not 
whether  the  covenants  into  which  the  testator  had 
entered  have  been  performed  by  his  will,  but  whether 
the  obligations  into  which  he  had  entered,  and  the 
charges  to  which  he  had  subjected  his  estates,  were 
intended  to  be,  and  ought  to  be,  deemed  satisfied  by 
the  provisions  contained  in  the  will. 


The  question,  therefore,  appears  to  me  to  be  a 
question  of  satisfaction ;  and  although  there  are,  un- 
fortunately, inconsistent  authorities  which  seem  appli- 

Z  4  cable 
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cable  to  this  subject,  it  sufficiently  appears  that,  primd 
Jacief  the  testator  must  be  taken  to  have  .intended 
bounty;  and  that  gifts,  even  more  than  equivalent  in 
beneficial  interest  to  satisfy  the  obligations,  are  not  to 
be  deemed  satisfaction  if  there  are  circumstances,  even 
slight  circumstances,  which  lead  to  a  different  con- 
clusion. Now  here,  the  testator  has  directed  the  pay- 
ment of  all  his  debts,  and  amongst  his  debts  are  the 
annuities  secured  by  the  deeds.  In  his  will,  intending 
the  annuity  given  to  his  wife  to  be  in  lieu  of  other  an- 
nual payments  to  which  she  might  be  entitled,  he  has 
expressly  said  so ;  but  he  has  used  no  such  expression 
with  reference  to  either  of  the  annuities  secured  to  his 
sisters.  Again,  the  annuities  secured  by  the  deeds  ap- 
pear, by  the  Master's  report,  to  be  the  first  charges  on 
the  estates  comprised  in  the  deeds,  but  the  annuities 
given  by  the  will  are  subject  to  prior  charges  on  the 
testator's  estates ;  the  times  of  payment  are  not  the 
same,  and  the  charges  are  of  different  natures;  and, 
under  such  circumstances,  it  appears  to  me,  indepen- 
dently of  any  parol  evidence,  that  the  annuities  given 
by  the  will  cannot  be  taken  as  a  satisfaction  of  the  an- 
nuities secured  by  the  deeds. 

Much  greater  doubt  than  there  is  in  this  case  would, 
I  think,  be  removed  by  the  evidence,  which  is  not  ob- 
jected to;  but  having  formed  my  opinion  upon  the 
instruments  themselves,  it  is  unnecessary  to  consider 
the  questions  raised  upon  the  admissibility  and  e£^ct  of 
the  parol  evidence. 

The  petition  of  the  Plaintiff  must  be  dismissed. 
Upon  the  other  petition,  confirm  the  Master's  report, 
and  let  the  Master  inquire  what  is  due  in  respect  of 
the  annuities  of  300/.  each,  and  also  in  respect  of  the 
annuities  of  900/.  and  500/.  respectively,  and  state  the 
amount  thereof  in  his  general  report. 
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WEYMOUTH  r.  LAMBERT.  jvbr.  19. 

BY  his  will,  dated  in  September^  1828,  the  testator  Substituted 
devised  and  bequeathed  unto  fViUiam  Lambert,  of  J^b'J^nf  j* 
Allahabad,  in  the  East  Indies,  ail  his  real  and  personal  appear  or- 

estate,  and  appointed  him  executor.  creditor's  suit 

on  one,  who, 

__-  1.    1   .      -kT         T  r«i  acting  as  the 

The  testator  died  in  Naoenwer,  1838.     The  execu-  attorney  of 

tor,  who  resided  in  India,  sent  to  his  son,  who  was  the  executor 
\  ^  '  ^       and  general 

resident  in  England,  a  letter  of  attorney  to  enable  him  devisee  and 
to  procure  letters  of  administration,  and  to  receive  all  giS^nttn^Kirfui 

monies  and  give  receipts.  had  obtained 

adminis* 

tration  here. 

In  April,  1839,  administration  was  irranted  to  the  fn^l]"?*!  en- 

,  ®  .   .       tered  into  re- 

son,  who  took  upon  himself  the  receipts  and  adminis-  ceiptofthe 

tration  of  the  personal  estates  of  the  testator ;  and  on  J^^'^estateT 
behalf  of  his  father,   entered  into  and  was  in  the  re- 
ceipt of  the  rents  and  profits  of  the  real  estates,  de- 
vised by  the  will  of  the  testator. 

This  was  a  creditor's  suit  against  the  father  and  son, 
.its  object  being  to  obtain  payment  of  the  testator's  debts 
out  of  his  real  and  personal  estate.  William  Lambert 
was  still  resident  in  the  East  Indies,  and  his  son  was 
resident  in  this  country.  The  son  having  appeared,  it 
was  now  moved  that  the  service  of  a  subpoena  on  the 
son  might  be  good  service  on  the  father. 

Mr.  Pemberton  and  Mr.  Dixon,  for  the  motion. 

Mr.  Kindersley,  contra,  contended  that  there  were  no 
cases  in  which  service  on  one  had  been  held  to  be  good 
service  on  another,  except  where  a  party  living  abroad 

was 
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Stbphembon 

V. 

DowtoK. 


freight  then  payable  amounted  to  827^  The  first  ques- 
tion,  under  these  circumstances,  was  whether  this  sum 
passed  to  John  Rem  the  legatee  of  the  ship,  or  formed 
part  of  the  testator's  general  estate. 

The  Master  having  considered  this  sum  of  827/*  a 
specific  legacy,  the  question  now  came  before  the  Court 
on  exceptions  to  his  report. 

Mr.  Pemberton  and  Mr.  Purvis  for  the  Plaintifi*,  con- 
tended, that  the  827/.  did  not  pass  to  John  Bxm^  either 
as  incident  to  the  ship  Borodino^  or  as  money  which  at 
the  time  of  the  decease  of  the  testator  was  due  and  owing 
to  him ;  for  the  bequest  of  the  ship  could  not  carry  the 
fi'eight  which  was  not  earned  at  the  death,  and  which 
the  legatee  of  the  ship  was  not  in  a  condition  to  recover. 
That  even  supposing  the  executor  to  have  assented  to 
the  legacy  of  the  ship,  the  legatee  had  no  means  of  re- 
covering the  freight;  for  there  being  a  charter-party,  the 
lien  of  the  owner  became  lost  by  the  special  contract; 
Conioell  v.  Simpson  (a),  Schack  v.  Anthony,  (i)  The 
legatee  even  after  the  executors'  assent  could  not  avail 
himself  of  the  benefit  of  the  covenant  in  the  charter- 
party  ;  Splidt  V.  Bowles,  (c) 

That  the  bequest  of  a  ship  subject  to  charter-party, 
was  like  a  gift  of  a  reversion  subject  to  a  lease ;  the 
charterer  had  a  species  of  ownership  which  prevented 
the  legatee  taking  possession  until  the  expiration  of  the 
charter-party ;  Trinity  House  v.  Clark,  (rf) ;  and  that  in 
the  case  of  Kerswill  v.  Bishop  (e)  and  Dean  v.  M^Ghie  (g), 
relied  on  by  the  other  side,  there  was  no  charter-party,  and 

possession 


(a)  16  Fes.  275. 

(b)  I  M.^  S,  573. 

(c)  10  East^  279. 


{d)  4  M.  4-  S.  288. 
(e)  2  Cr.  4-  J.  529. 
ig)  4  Bing.  45. 
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possession  had  been  taken  by  the  mortgagee.  '|They  ar* 
gued,  secondly,  that  the  money  payable  for  freight,  did 
not  become  due  and  payable  till  the  voyage  had  been 
completed,  which  happened  after  the  death  of  the  testator; 
and  that  this  sum  could  not  therefore  pass  as  money 
due  to  the  testator  at  the  time  of  his  decease ;  and  that 
at  all  events,  the  legatee  was  not  entitled  to  the  proceeds 
of  the  voyage  without  defraying  the  expenses  in  respect 
of  the  ship,  for  which  the  testator's  executors  were  liable, 
and  adopting  all  the  liabilities  under  the  charter-party. 

Mr.  Kindersley  and  Mr.  Leaoisj  contrd.  The  amount  of 
the  freight  passed  to  the  legatee,  John  iZoto,  as  incident 
to  the  property  of  the  ship ;  Case  v.  Davidson,  {a)  In 
Morrison  v.  Parsons  {b)  it  was  held,  that  ^Mf  the  owner 
of  a  ship,  having  chartered  her  for  a  voyage,  assigns 
her  before  the  voyage,  though  he  afterwards  assign  the 
charter-party  to  another,  if  she  earns  freight,  the  as- 
signee of  the  ship  is  entitled  to  the  freight,  as  incident 
to  the  ship.  But  he  cannot  sue  on  the  charter-party 
otherwise  than  in  the  name  of  the  assignor.'' 


A  gross  sum  became  payable  for  freight  after  the 
death  of  the  testator,  and,  like  the  rent  of  a  house  or  the 
dividends  on  stock,  the  whole  passed  to  the  legatee. 
The  case  of  Splidt  v.  Bowles  merely  decided  that  the 
assignee  of  a  ship  could  not  sue  in  his  own  name  on  the 
charter-party  entered  into  by  his  assignor ;  that  did  not, 
however,  determine  the  equitable  right ;  the  assignor,  on 
being  indemnified,  would  have  been  bound  to  have  al- 
lowed the  assignee  to  sue  in  his  name. 


If  John  R(m  is  not  entitled  to  the  8272.9  as  incident 
to  the  ship,  he  is  entitled  thereto  as  a  debt  due  at  the 

testator's 
(a)  5  M.^S,  79.  (6)  3  TawU.  407. 
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Stephenson  *  ^ 

r. 

D0W8ON.  jt^  Master  o^  ^A^  Rolls  said,  that  the  case  was 

certainly  not  free  from  diificulty;  but  that  he  was  of 
opinion,  that  the  amount  payable  for  freight  was  not  a 
debt  due  to  the  testator  at  the  time  of  his  death,  for  no 
debt  abcrued  until  the  service  which  the  testator  had 
contracted  to  perform  had  been  completed,  and  which 
did  not  happen  till  after  his  death. 

That  it  had  been  argued,  that  the  prospect  or  ex- 
pectation of  a  debt  to  arise  from  the  use  of  the  ship 
under  the  charter-party,  was  to  be  considered  annexed 
and  incident  to  the  ship;  and  though  it  had  been  de- 
cided that,  under  certain  circumstances,  freight  would 
pass  to  a  mortgagee  in  possession,  and  to  the  vendee  of  a 
ship,  and  though  his  Lordship  thought  the  freight  mi^t 
be  the  subject  of  a  specific  bequest,  yet  that  thb  was  not 
the  question  here ;  the  real  pomt  being,  whether,  under 
a  will,  not  mentioning  freight  at  all,  freight,  which  be- 
came due  after  the  testator's  death,  passed  to  the  legatee 
of  the  ship.  That,  here,  the  ship  was  subject  to  a 
contract  made  after  the  date  of  the  will,  and  which  con- 
tract it  was  the  duty  of  the  executor  to  see  performed, 
and  for  the  performance  of  which  the  testator's  estate 
was  liable;  and,  under  these  circumstances,  he  could 
not  suppose  that  the  testator  intended  that  the  freight, 
which  was  to  be  earned  at  the  expense  of  his  estate, 
should  pass  to  the  legatee. 

That,  upon  the  best  consideration  that  he  could  give 
to  the  case,  he  thought  that  the  freight  of  the  ship 
did  not  appear  to  be  so  incident  or  so  annexed  to  the 

ship, 
(fl)  1  ifcfcr.  541. 
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ship)  in  this  case,  as  to  pass  to  the  I^tee  as  part  of  his  1840. 

specific  leency.  ^T^^^*^ 

^                    ^      •'  aT£PU£N80N 


DowsoN. 


The  second  question  was  as  follows :  —  There  was 
standing  in  the  bank  books,  in  the  name  of  the  testator 
at  the  time  of  his  decease,  a  sum  of  10,600/.  19^.  S<L 
consols ;  and  the  question  was,  whether  the  sum  passed 
as  a  specific  legacy  under  the  bequest  contained  in  the 
testator's  will,  of  ^^  all  the  dividends,  interest,  and  pro- 
deeds  which  should  accrue  due  and  become  payable 
after  his  (the  testator's)  decease,  for  and  in  respect  of 
all  such  stock  and  property  that  he  should  have  or  be 
entitled  to  at  the  time  of  his  decease,  in  the  government 
or  public  funds  or  securities." 

The  Master  considered  it  a  specific  legacy,  and  ex- 
ceptions were  taken  to  his  report 

Mr.  Kindersley  and  Mr.  LewiSy  in  support  of  the  ex- 
ceptions, argued  that  this  was  a  general  and  not  a  specific 
legacy ;  for  it  was  not  a  gift  of  any  particular  stock 
which  the  testator  had  at  the  time  of  making  his  will, 
but  of  the  stock  which  he  might  happen  to  have  at  his 
death.  That  it,  therefore,  wanted  the  quality  necessary 
for  constituting  a  specific  legacy,  viz.  a  capability  of 
being  adeemed.  They  insisted  that  the  case  of  Parrott 
V.  Worsfold  (a)  was  precisely  in  point :  there  a  testator 
reciting  that  he  had  1500/.  5  per  cents.,  gave  it  to  ^., 
and  then  gave  to  B.  all  other  his  stocks  that  he  might 
be  possessed  of  at  his  death.  The  latter  bequest  was 
held  not  specific :  and  Sir  Thomas  Plumer^  in  giving 
judgment,  said,  ^^  The  deficiency  of  the  residuary  estate 
to  satisfy  the  debts,  which  gives  rise  to  the  question 
whether  the  gift  of  the  residue  of  the  stock  is  specific 

or 

(a)  IJ.^W.  594. 

Aa  4 
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or  not  Now  the  words  are  in  their  nature  general,  com- 
prehending not  only  the  stock  that  he  had  at  the  time 
of  making  his  will,  but  all  that  he  might  subsequently 
acquire ;  if  he  had  sold  out  and  bought  more,  that 
would  have  been  included.  But  has  it  ever  been  de- 
cided that  such  words  would  constitute  a  specific  legacy? 
The  ordinary  criterion  of  a  specific  bequest  is,  that  it  is 
liable  to  ademption ;  that  if  the  thing  bequeathed  is  once 
gone,  it  is  lost  to  the  legatee.  That  criterion  fails  here; 
for  it  would  equally  pass  stock  acquired  afterwards.  Can 
it  be  said  that  a  will  made  now,  can  contain  a  specific 
bequest  of  what  may  be  bought  hereafter;  of  what 
does  not  now  exist  ?  In  a  certain  sense,  it  may  be  said 
that  legacies  of  this  kind  are  specific ;  as,  a  legacy  of  all 
the  testator's  cattle,  or  all  his  personal  property  at  his 
death  ;  but  it  is  not  specific  unless  you  can  fix  on  the 
individual  thing  given.  But  here  it  is  general;  the 
testator  did  not  mean  it  to  be  confined  to  the  stock  he 
bad  at  the  time ;  he  meant  this  daughter  to  be  more 
largely  provided  for." 


Mx.Pemberion  and  Mr  .Purvis^  contrd^  contended  that 
this  legacy  was  a  specific  legacy.  That  the  possibility 
of  ademption  was  not  an  accurate  test  of  a  legacy  being 
specific;  for  in  many  instances  bequests  of  property 
which  the  testator  might  possess  at  his  death  had  been 
held  specific ;  thus,  a  bequest  of  all  the  testator's  fur- 
niture, plate,  or  property  at  a  particular  house  or  place 
at  the  testator's  death,  had  repeatedly  been  held  specific ; 
so  a  gift  of  all  the  horses  which  a  testator  might  have 
in  his  stable  at  his  death.  Fontaine  v.  Tyler  (a).  That 
the  quality  necessary  to  constitute  a  specific  legacy  was, 
that  it  should  be  separated  from  the  testator's  other  pro- 
perty; and  that  the  instance  of  the  ship,  which  had 

been 

(a)  9  PricCj  98. 
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been- discussed  in  this  very  case  upon  the  former  ex-        1840. 

ceptions,  was  decisive  of  this  question.     On  this  point    ^^^""^^^ 

Stephenson 

Sibl€y  V.  Perry  (a) J  Simmons  v.  VaUance{b\  Bronsdon  v.  v. 

Winter  (c),  and  Williams  on  Executors^  744.,  were  cited.       ^^"^^^^ 


The  Master  of  the  Rolls. 

This  bequest  has  been  found  by  the  Master  to  be  a 
specific  bequest,  and  his  finding  is  objected  to  because 
the  testator  refers  to  such  stock  as  he  might  have 
at  his  death,  and  not  to  that  lyhich  he  had  at  the 
date  of  his  will.  It  was  said,  in  argument,  that  there 
could  not  be  a  specific  legacy  of  any  thing  which  the 
testator  had  not  at  the  date  of  his  will.  I  am  of  opi- 
nion that  the  proposition  cannot  be  maintained  :  for/  a 
specific  legacy  is  something  distinguished  from  the  rest 
of  the  testator's  estate ;  and  it  is  suflScient  if  it  can  be 
specified  and  distinguished  from  the  rest  of  the  tes- 
tator's estate  at  the  time  of  his  decease.  The  question 
whether  a  legacy  is  specific  implies  the  question  of 
ademption,  or,  at  least,  very  much  so ;  but  I  think  it 
has  never  been  laid  down,  that  there  can  be  no  such 
thing  as  a  specific  legacy,  in  a  case  in  which  the  testator 
himself  sufficiently  specifies  and  distinguishes  it  from  the 
rest  of  his  property  at  the  time  of  his  own  death.  There 
are  certainly  continued  instances  of  specific  things  of 
that  nature  being  given ;  and  in  which,  I  believe,  no 
doubt  has  ever  existed  of  their  being  specific,  as  the 
case  put  by  Chief  Baron  Richards  {d)  of  a  bequest  of  the 
horses  which  the  testator  had  in  his  stable  at  the  time 
of  bis  death :  the  common  case  of  a  bequest  of  all  the 
plate  which  should  be  at  a  certain  house  at  the  time  of 
the  testator's  death ;  or  a  library  or  collection  of  books 

which 


(a)  7  Vei.  528. 

(i)  4  Bro.  C.  C.  545. 

(c)  Amblery  57. 


{d)  Fontaine  v.  7)^er,  9  Price^ 


98. 
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which  the  testator  should  have  in  a  particular  room;  or 
of  all  the  testator's  wearing  apparel  and  things  of  that 
sort  {a)  These  cases  seem  directly  in  point  The 
particular  quality  which  constitutes  their  specific 
nature,  being  this,  that  they  are  things  which  the  tes- 
tator has  clearly  distinguished  and  separated  firom  the 
rest  of  his  estate  at  the  time  of  his  death.  I  am  there- 
fore of  opinion  that  this  is  a  specific  legacy. 


(a)  See  the  cases  l  Roper  on  Legacies,  215,  216. 


Nov.  12. 


Under  the 
18th  Order 
(1828),  the 
Master  has 
authority  to 
enlarge  the 
time  for 
making  his  re- 
port more 
than  once; 
and  a  second 
enlargement, 
made  after 
the  expiration 
of  the  fort- 
night, but  be- 
fore the  ex- 
piration of  the 
time  limited 
by  the  first 
certificate,  is 
regular. 


BECKE  V.  WHITWORTH. 

^^N  the  7th  day  of  July  1840,  the  Defendant's  answer 
^^^  was  referred  for  impertinence  upon  exceptions 
taken  thereto  by  the  Plaintiff. 

By  the  12th  General  Order(1828)(a),  where  any  order 
IB  made  referring  any  pleading  for  impertinence  Sec, 
it  is  to  be  considered  as  abandoned,  unless  the  Master's 
report  be  procured  within  a  fortnight,  ^^  or  unless  the 
Master  shall  within  the  fortnight  certify  that  a  further 
time,  to  be  stated  in  his  certificate,  is  necessary  in  order 
to  enable  him  to  make  a  satisfactory  report." 

• 

The  fortnight,  in  this  case,  would  have  expired  on  the 
21st  of  July  J  but  previous  thereto,  on  the  20th  of  Juh/f 
the  Master  certified  that  a  week's  further  time  was 
necessary  to  enable  him  to  make  a  satisfactory  report. 

On 

(a)  Ord,  Can.  8.,  &  2  Ruts.  app.  7. 
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On  the  27th  of  July  1840,  the  Master  again  certified        1840. 

that  a  fortnight's  further  time  was  necessary  to  enable     ^^^^^ 

him  to  make  a  satisfactory  report  v. 

Whitwobth. 

On  the  8th  of  August  the  Master  was  attended  by 
connsel  for  the  parties,  when  it  was  objected  he  had  no 
jurisdiction  to  enlarge  the  time  twice.  He,  however, 
overruled  the  objection,  and  certified  that  the  answer 
was  impertinent. 

It  was  now  moved  on  behalf  of  the  Defendant,  that 
the  certificate  of  the  8th  of  August^  and  if  necessary  the 
certificate  of  the  27th  of  Juli/j  might  be  discharged  and 
taken  off  the  file. 

Mr.  Lqftus  Wigramy  in  support  of  the  motion. 

By  the  12th  Order,  the  Master  has  jurisdiction  to 
enlarge  the  time  for  making  his  report  but  once,  and  by 
the  12th  Order  the  exceptions  are  to  be  donsidered 
as  abandoned  if  the  report  be  not  obtained  within  the 
fiirther  time  stated.  Having  once  enlarged  the  time, 
the  Master  had  no  further  power  to  enlarge  it,  for  it 
had  been  now  decided  that  the  Master  has  no  juris- 
diction to  dispense  with  or  relax  the  general  orders 
of  the  Court;  Smith  v.  Webster  (a)^  Lloyd  v.  Wait(b). 
At  any  rate,  by  the  express  terms  of  the  order,  the 
Master  has  only  the  power  of  certifying  "  within  the 
fortnight"  If  any  other  construction  were  put  upon 
the  12th  Order,  the  Master  might  indefinitely  postpone 
deciding  the  question,  and  the  inconvenience  which  this 
general  order  was  intended  to  remedy  would  be  con- 
tinued. 

Mr.  Pemberton  and  Mr.  Stintorij  contra^  contended, 
first,  that  it  was  too  late  to  object  to  the  certificate  of 

the 

{a)  3  Myl.  4*  Cr.  244.  {b)  4  MtfU  4*  Cr.  857. 
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1 840.       the  27th  of  JvHy^  after  the  Master  had  made  his  report, 
^■^"v*^^     and  had  certified  that  the  answer  was  impertinent ;  and 
V.  that  the  Defendant  had  by  his  conduct  therefore  waived 

Wh,two.th.  the  objecUon. 

Secondly,  that  the  Master  had  not  exceeded  his 
power  by  making  a  second  certificate  to  extend  the 
time ;  thb  was  the  opinion  of  the  Court  in  the  case  of 
Davis  V.  Franklin,  (a)  They  also  cited  Burrell  v.  M- 
chalson  (&),  and  Milbanke  v.  Stevens,  (c) 

Mr.  Jjofius  Wigramj  in  reply. 

The  Master  of  the  Rolls  said,  that  the  objection 
as  to  jurisdiction  having  been  raised  before  the  Master, 
and  having  been  overruled  by  him,  the  Defendant  could 
not  now  be  considered  as  having  waived  it,  and  it  was 
therefore  competent  for  him  now  to  raise  it;  but  upon 
the  construction  of  the  12th  Order  his  lordship  con- 
sidered that  the  Master  had  authority  to  make  the 
second  order:  he  therefore  refused  the  motion  with 
costs. 

(a)  2  Beatfan,  569.  j  (c)  8  Sim.  160. 

(6)  6iS^i'm.  212. 
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FELLOWES  V.  DEERE.  I^av.  20. 

Dec,  25. 

T  IBERTY  being  given  to  the  Plaintiffs  to  amend  Liberty  being 
•*^  their  biU  with  costs,  an  amendment  was  made,  £end,V 
whereby  the  names  of  thirty  co-Plaintiffs  were  struck  *^*'*  ^*a* 

Tk    .     ./«•  amended  by 

out,  and  the  remaining  Plaintiff  was  made  to  sue  on  striking  out 

behalf  of  himself  and  all  other  the  parties  to  a  certain  ^^^  names  o{ 

'^  several  co- 

agreement,  mentioned  in  the  pleadings,  except  the  De-  Plaintiffs,  and 

fendant.  'f^fK. 

of  the  others. 

Mr.  Grove  now  moved  that  the  amended  bill  might  guiar:  but  the 
be  taken  off  the  file  with  costs  of  suit,  on  the  ground  .Court  allowed 
that  the  amendment  was  unwarranted  by  the  order.  ment  to  stand, 

security  being 

Mr.  Wrai/j  contrd.  coasts.  ^^ 

Plaintiffs 
ordered  to 

Tne  Master  of  the  Rolls.  give  security 

for  the  costs, 

It  is  clear  what  ought  to  be  done  in  this  motion ;  the  allowed  to  de- 

Plaiuti£&  obtained  liberty  to  amend  their  bill,  and  in  Instead  of^^ 

doing  so  they  have  struck  out  some  of  their  own  names;  g»vin§  ""ch 

by  which  means  the  persons,  who,  before  the  amendment,  a  reference 

were  liable  to  the  payment  of  the  costs  of  the  suit,  have  ™**[*^  *"  ^®*" 

^  '^  ^  ler  to  approve 

rendered  themselves  free.  This  proceeding  was  clearly  of  a  proper 
irregular,  but  if  leave  had  been  asked  to  amend  in  this  '"'"' 
form,  it  would  have  been  granted  upon  terms.  As 
the  irregularity  complained  of  is  such  as  may  be  re- 
paired, I  think  that  no  other  order  should  be  made, 
except  that  security  should  be  given  for  the  costs  of 
the  suit.  There  seems  no  other  way  of  setting  the 
matter  right. 


Mr.  Wray  moved  for  liberty  to  pay  120/.  into  Court,       Dec.  25. 
instead  of  giving  security  for  costs^  in  order  to  save  the 

expense 
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Fellowes 
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expense  of  giving  a  bond.  He  stated  that  the  usual 
amount  for  which  security  for  costs  was  given  being 
100/.,  the  sum  proposed  (120/.)  would  cover  the  expense 
of  making  the  deposit,  and  of  taking  the  money  out  of 
Court  again. 

Mr.  Grave,  contra.  This  is  not  the  case  of  security 
being  given  for  costs  by  a  party  out  of  the  jurisdiction, 
which,  by  the  General  Orders,  is  limited[to  100/.,  but  of 
a  security  for  all  the  costs  already  incurred  in  the  suit; 
it  does  not,  therefore,  appear  that  the  1202.  would  be 
sufficient     He  cited  Witts  v.  Campbell,  (a) 

The  Master  of  the  Rolls. 

The  only  question  is  as  to  the  amount  to  be  paid 
into  Court,  for  it  can  never  be  contended  that  security 
for  costs  is  better  than  the  money  itself.  If  the  parties 
cannot  agree  on  the  amount,  it  must  be  referred  to  the 
Master  to  approve  of  a  proper  sum  to  be  paid  ipto 
Court  as  a  security  for  the  costs ;  that  sum  must  be 
paid  into  Court,  and  carried  to  the  credit  of  the  cause 
to  an  account  of  costs. 

(a)  12  Fes.  492. 
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HENLEY  V.  STONE-  nee.  4. 

THE    bill    stated    that    Thomas    Graylings    being  A  bill  for  re- 
possessed of  an  estate  which  was  subject  to  a  J^gJ^ug.^^"' 
mortgage  for  the  sum  of  200/.,  devised  it  to  Bye  and  tained  by  a 
Marchant  upon  trust,  to  permit  Mary  Middleditch  to  S^iunL 
enjoy  it  for  life,  with  remainder  to  the  use  of  the  Plain-  ^^^  '^^  ^e 

^.rt..     -  equity  of  re- 

™  in  tee.  demption,  in 

the  absence  of 
the  other  par- 
That  Stone  under  a  power  of  attorney  fraudulently  ties  interested 

obtained,  collusively  sold  and  conveyed  the  property  to  ^^j^^^^^ 
Mrs.  Thurley.    That  Mrs.  Thurley  pud  off  the  mort-  partially  inte- 
gage  of  200/.,  and  had  it  assigned  to  a  trustee  for  her.  estate,  maT 

The  bill  prayed  that  the  power  of  attorney,  and  the  maintain  a  suit 

to  set  aside  a 
conveyance  by  Stone  might  be  declared  fraudulent,  and  conveyance 

that  on  payment  of  the  200/.  and  interest,  the  property  ^^  J"^**  '°^ 

might  be  reconveyed  to  the  Plaintifi.  lently  ob- 

tained from 
him,  without 

Marchant^  the  surviving  trustee,  was  not  made  a  making  the 

.     .     ^1.    ,.„  other  persons 

party  to  this  biU.  interested  in 

the  estate 
parties. 
The  Defendant  put  in  a  plea  to  the  whole  bill,  setting      a  person 

forth  the  will  of  the  testator,  whereby  it  appeared,  that  J>*yip«  «  pa^; 

'  -^         * '^  '  tiaJ  interest  in 

the  first  trust  of  the  real  estate  was  to  raise  a  sum  of  a  real  estate 
150i,  and  pay  it  to  the  executors  or  administrators  of  ]^y*^j^", 
John  Grayling  Richardson*     It  averred,  that  this  sum  mortgage, 
had  not  been  raised  or  satisfied,  and  pleaded  that  the  such  partid 

Plaintiff  had  not  made  Marchant^  in  whom  the  legal  jnterwt  had 

been  fraudu- 
estate  subject  to  the  mortgage  was  vested,  or  any  perr  lently  ao- 

sonal  r't*^?" 

him  by  the 
Defendant, 
who  had  also  got  from  the  morteaeee  an  asagnment  of  the  mortgaged  interest, 
filed  a  bill  for  relief  in  respect  of  ue  fraud,  and  for  a  redemptioih    Held,  that  all 
thepenons  interested  in  the  equity  of  redemption  were  necessary  parties  to  the  suit. 
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1840.       sonal  Fepresentatives  of  t7.  G.  Richardson  parties  to  the 
bill. 

Mr.  Pemberton  and  Mr.  James  Russell  in  support  of 
the  pleia. 

Mr.  Kindersley  and  Mr.  Mylne^  contra. 

The  Master  of  the  Rolls. 

The  plea  in  substance  is  this,  that  the  trustees  of  a 
charge  on  the  estate  anterior  to  the  interest  claimed  by 
the  PlaintiiT,  and  the  persons  beneficially  entitled  to 
that  charge  are  not  parties  to  this  bill.  If  this  had  been 
a  bill  merely  for  relief  in  respect  of  the  particular  fraud 
imputed  to  the  defendant^  I  conceive  it  clear,  that  the 
other  persons  would  not  be  necessary  parties ;  but  the 
bill  is  not  so  confined;  the  property  was  vested  in  a 
mortgagee,  who  was  prevailed  on  to  assign  it  to  a 
trustee  for  the  benefit  of  Mrs.  Thurley  ;  and  the  Plaintifl^ 
not  content  with  asking  relief  with  respect  of  the  in- 
terest which  she  says  was  fraudulently  dealt  with  by  the 
Defendant,  asks  also  an  assignment  of  the  mortgaged 
interest  from  Mrs.  Thurley ;  so  that  this  bill,  besides 
being  for  relief  in  respect  of  a  fraud,  is  also  a  bill  for 
obtaining  an  assignment  of  the  mortgaged  premises,  on 
payment  of  the  money  due,  and  which  I  cannot  distin- 
guish from  a  bill  for  the  redemption  of  the  mortgage.  If 
this  be  a  bill  for  redemption,  we  are  to  consider  whether 
the  other  persons  are  necessary  parties,  and  whether  this 
suit  can  go  on  in  their  absence?  It  is  said,  that  no  harm 
can  result  from  one  of  several  persons  interested  in  the 
equity  of  redemption,  being  allowed  to  redeem  in  the  ab- 
sence of  the  others.  I  cannot  say  I  am  satisfied  of  that,  but 
I  am  warranted  in  saying,  that  a  compulsory  bill  for  re- 
demption cannot  be  maintained  in  this  Court  by  a  par^ 

haying 
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having  a  partial  interest  in  the  equity  of  redemption^  in  1840. 
the  absence  of  the  other  parties  interested  therein ;  and 
no  authority  for  such  a  proceeding  has  been  produced. 
It  is  contended,  that  the  alleged  fraud  makes  this  case 
an  exception  to  the  rule,  but  in  the  argument  of  pleas 
and  demurrers,  allegations  of  fraud  are  only  assumed 
for  the  purpose  of  arguing  the  question  raised  by  the 
plea  or  demurrer;  it  can  never  be  assumed,  that  the 
party  has  in  fact  been  guilty  of  a  fraud  which  is  merely 
charged,  for  when  it  comes  to  the  proof  it  may  ultimately 
turn  out  to  be  without  any  foundation ;  I  cannot  there- 
fore say  that  the  particular  charges  of  fraud,  contained  in 
this  bill,  are  to  be  brought  into  consideration  in  determin- 
ing the  question,  whether,  in  point  of  law,  this  plea  can  be 
sustained.  Considering  this  to  be  a  bill  partly  for  redemp- 
tion, the  plea  must  be  allowed,  with  liberty  to  amend. 


ORDU  WHITE.  jDec.\6,l7. 

nr^HIS  cause  came  before  the  Court  on  a  motion  to  The  asidgnee 

-■■    dissolve  the  common  injunction,  obtained  for  want  ^^^^/^ 

of  answer,   the   Plaintiff  having  undertaken  to  shew  sicomentof 

.1  .  which  is  avail- 

cause  on  the  merits.  ^e  only  in 

equity,  takes 

So  far  as  appeared  from  the  admitted  statements,  the  the  equities 

facts  of  the  case  were  as  follows:  — On  the  19th  of  ^Wch  subsist 

against  the 

August  1825,  the  Plaintiff  executed  a  bond  to  Mr.  Ai-  ass^nor. 
tenborough  for  securing  the  repayment  of  a  sum  of  cause  ai^Tst^ 

SOOO/.,  and  contemporaneously  he  executed  a  deed  for  dissolving  the 
1        •  1*         r  1  •    iT>  coninion  in- 

keeping  up  a  policy  of  assurance  on  his  life.  junction,  affi- 

3y   davits  are  ad- 
missible to 
prove  facts  alleged  by  the  bill,  but  which  are  neither  admitted  nor  denied  by  the 
•iifwer.    StmUe* 

Vou  IIL  B  b 


SS8  CASES  IN  CHANCERY. 

1840e  By  a  deed  of  the  19th  of  November  1890,  made  be- 

tween the  executors  of  AUenborough  of  the  first  part ; 
the  Plaintiff  of  the  second  part ;  and  Mr.  Shuttlewnihj 
the  solicitor  of  the  Plaintiff,  of  the  third  part ;  after  re- 
citing that  the  sum  of  SOOO/.  was  still  due,  and  that  the 
Plaintiff  had  applied  to  and  requested  Skidtleworth  to 
pay  off  the  same,  the  executors  of  Attenborough^  in  con- 
sideration of  SOOO/.  estpressed  to  be  paid  to  them  by 
Shuttl^ojorlhf  assigned  to  him  the  bond  and  policy,  and 
the  Plaintiff  thereby  covenanted  with  SkuMeworth  to 
pay  the  3000/.,  and  interest  and  the  premiums. 

The  execution  of  this  deed  was  attested  by  two  wit- 
nesses, described  as  clerks  of  Mr.  Skuttlemorth. 

On  the  1st  of  June  1835,  Shuttlewortk  assigned  this 
bond  and  policy  to  Dawson,  as  a  collateral  security  for 
a  sum  of  3000/.,  which  he  also  secured  by  a  mortgage 
of  his  real  property,  and  by  a  policy  for  1000/.;  the 
bond,  policy,  and  deed  were  thereupon  delivered  over 
to  Dawson. 

In  February  18^0,  Dawson*s  solicitor  gave  notice,  by. 
letter,  to  the  Plaintiff  of  this  assignment,  in  answer  to 
which  the  Plaintiff's  solicitor  wrote  to  say  that  the  bond 
had  been  paid  off  many  years  ago. 

In  August  1839  Shuttlewortk  had  mortgaged  some  other 
property  not  comprised  in  the  deed  of  1835  to  the  De- 
fendants Messrs.  White  and  Borrett,  to  secure  the  repay- 
ment of  2500/. ;  and  in  SeptenUfer,  Shuttlewortk  mortgaged 
the  whole  of  his  real  property  to  the  Defendants  Messrs. 
White  and  Borrett,  for  securing  moneys  not  exceeding 
2000/.  These  securities  being  inadequate,  Skuttlewortk 
assigned  to  the  Defendants  Messrs.  White  and  Borrett 
the  policy  for  1000/.,  previously  assigned  to  Datuoson^  as 

afbrther 
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a  further  security  for  the  sums  of  S500/.  and  SOOCML^    ^  ISiO. 
which  were  due  to  them. 

Messrs.  fVhite  and  Borretij  having  notice  from  Dawson 
that  the  Plaintiff  alleged  that  the  bond  had  been  paid, 
negociated  with  Dawson  for  a  transfer  of  his  securities ; 
and  on  the  23d  of  Jlf^  1840,  in  consideration  of 
2800/.,  Dawson  assigned  to  Messrs.  White  and  Barrett 
the  bond  and  policy  for  SOOO/L,  and  the  mortgage 
securities. 

In  June  1840  Messrs.  White  and  Borrett  sold  the 
property  comprised  in  the  deed  of  June  1885,  for 
2027/.,  which,  after  payment  of  the  expenses  amounting 
to  about  50/.,  they  retained  in  discharge  of  their  debt. 

The  Defendants,  Messrs.  White  and  Borrett  also  re- 
ceived a  sum  of  lOOOil  in  respect  of  the  policy  assigned 
to  them.  They  afterwards  commenced  an  action  at  law 
against  the  Plaintiff  upon  the  bond,  in  the  name  of  At'- 
tenboroughy  to  recover  the  amount,  and  in  which  they 
recovered  judgment  pending  this  suit. 

The  Plaintiff  Ord  filed  this  bill,  alleging  that  between 
the  month  of  May  1828  and  July  1829,  he  had  fur- 
nished Shuttleworth  and  his  partners,  who  were  his 
solicitors,  with  moneys  amounting  to  SI 88/.,  for  the 
purpose  of  being  applied  in  payment  of  the  amount 
due  on  the  bond  to  Attenborotigh.  That  it  was  paid, 
and  that  the  bond  ought  to  have  been,  aiid  that  Shut" 
tleworth  had  informed  him  that  it  had  been^  cancelled. 
That  he  had  no  recollection  of  having  executed  the 
deed  of  November  1830,  which,  he  alleged,  must  have 
been  executed  four  or  five  years  afler  the  date,  as  the 
witnesses  who  represented  themselves  to  be  the  clerks 
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1840.       of  Shuttleworth  were  not  in  his  service  until  many  years 
after  the  date  of  that  deed. 

The  Plaintiff  prayed  a  declaration  that  the  assign- 
ment o(  August  18S9,  of  Sktdtleworth  to  Dawson  might 
be  declared  fraudulent  and  void ;  that  it  might,  together 
with  the  bond  and  policy,  be  delivered  up,  and  for  an 
injunction  to  restrain  the  action  at  law. 

The  Plaintiff  obtained  the  common  injunction  for 
want  of  answer.  The  Defendants,  Messrs.  White  and 
Borrettf  put  in  their  answer,  whereupon  they  moved  to 
dissolve  the  injunction,  and  against  which  the  Plaintiff 
now  shewed  cause. 

The  Defendants,  by  their  answer,  disavowed  any 
knowledge  of  any  fraud,  and  stated  that  they  did  not 
know  whether  the  Plaintiff  had  employed  Shuttkworth 
and  Co.  as  his  solicitors,  or  whether  he  had  made  the 
payments  stated  in  the  bill ;  but  they  said  that  the  deed 
of  November  1830,  appeared  to  be  executed  by  the 
Plaintiff,  and  that  there  was  nothing  in  it  to  excite 
suspicion  :  and  that  a  receipt  for  5000/.,  as  paid  to  At' 
tenborough  by  Skuttlewortk  appeared  indorsed  thereon ; 
they  alleged,  that  the  Plaintiff,  being  a  party  to  and  exe- 
cuting the  deed  oi  November  1830,  enabled  Skuttlewortk 
to  deal  with  it  as  a  genuine  and  bond  ^e  deed  and 
assignment  of  the  bond  and  policy ;  but  they  said  they 
did  not  know,  &c.,  and  they  neither  admitted  nor  denied 
the  allegation  as  to  the  attesting  witnesses  to  the  deed 
o(  November  1830;  they,  however,  admitted  that  before 
completing  their  arrangements  with  Dawson^  they  had 
notice  that  the  Plaintiff  disputed  his  liability  on  the 
bond ;  but  they  alleged  that  Dawson  had  no  notice  at 
the  time  of  advancing  the  5000/.,  and  that,  tlierefore, 
they^  were  entitled  to  protect  themselves  by  Dawson's 

want 
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want  of  noticei     There  were  other  facts  of  which  they  1840. 

were  ignorant,  and  which   they  neither  admitted  nor  ^^^^^C^^ 
denied. 


Affidavits  were  made  on  behalf  of  the  Plaintiff  by  the 
two  attesting  witnesses  of  the  deed  of  November  1830) 
(being  the  assignment  from  Atte7iborough  to  Shuttle^ 
worthy  in  which  they  were  represented  as  being  the 
clerks  of  Shuttleworth^)  to  shew  that  they  entered  the 
service  of  Shtdtleworth^  the  one  in  jlpril  1834,  and  the 
other  in  January  1835.  An  affidavit  was  also  made 
by  the  Plaintiff,  which  it  was  proposed  to  read  as  to 
facts  and  circumstances  alleged  by  the  bill,  but  of  which 
the  Defendants,  by  their  answer,  professed  themselves 
ignorant,  and  which  they  neither  admitted  nor  denied. 

Mr.  Pernberion  and  Mr.  Birdy  in  support  of  the  in* 
junction. 

To  support  the  injunction,  it  is  not  necessary  that 
the  Court  should  find  a  case  which  would  entitle  the 
Plaintiff  to  relief  at  all  events.  It  is  quite  sufficient,  if 
the  Court  finds  upon  the  pleadings  and  upon  the  evi- 
dence, a  case  which  makes  the  transaction  a  proper 
subject  of  investigation  in  a  court  of  equity,  Glascott  v. 
Lang  (a) ;  and,  though,  <^  if  there  be  a  legal  debt  and 
only  some  equitable  circumstances  upon  which  the  in- 
junction is  sought,  the  Court  will  not  allow  the  debtor 
to  retain  the  money  in  his  own  hands;"  yet  where  the 
question  is,  whether  there  is  a  debt  at  all,  the  Court 
will  continue  the  injunction  without  obliging  the  Plain- 
tiff  to  bring  the  money  into  Court ;  The  Earl  of  MiU- 
town  V.  Stewart,  (b)  An  assignee  of  a  bond,  or  other 
chose  in  action  not  assignable  at  law,  takes  sub- 
ject 

a)  5  Mylne  4*  Cr.  455.  {b)  lb.  18. 
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ject  to  all  the  equities  subsisting  between  the  obligor 
and  obligee ;  Hamil  v.  Stokes  {a\  Coles  v.  Jones  (6)9 
Priddy  v.  Rose  [c).  And  if  the  bond  has  been  paid, 
a  purchaser  even  without  notice  cannot  avail  himself 
of  it ;  Turton  v.  Benson  (d),  where  it  was  said,  **  Sup- 
posing a  man  should  assign  over  a  satisfied  bond  as 
a  security  for  a  just  debt,  the  assignee  could  not  set 
up  this  bond  in  equity,  which,  being  satisfied  before, 
could  receive  no  new  force  from  the  assignment.  That 
it  was  incumbent  on  any  one  who  took  an  assignment 
of  a  bond^  to  be  informed  by  tlie  obligor  concerning  the 
quantum  due  upon  such  bond,  which,  if  he  neglected  to 
do,  it  was  his  own  fault,  and  he  should  not  take  ad* 
vantage  of  his  own  laches." 


Skuttleworfh  was  subject  to  all  the  equities  between 
the  Plaintiff  and  Attenboroughj  and  in  addition,  to  those 
to  which,  as  solicitor  to  the  Plaintiff,  he  had  rendered 
himself  liable.  In  the  next  place  Dcnoson  and  the  De- 
fendants, taking  but  a  chose  in  action,  are  liable  to  all 
the  previous  equities;  the  Defendants  also,  who  had 
notice  of  the  Plaintiff's  disputing  the  debt,  were  bound 
to  make  proper  inquiries  and  obtain  the  concurrence 
of  the  obligor  of  the  bond,  and  they  cannot  shelter 
themselves  either  by  the  want  of  notice  in  Dawson  or  by 
their  own  wilful  ignorance.  The  Defendants  have  re- 
ceived from  the  sale  of  the  estates  and  from  the  policy, 
nearly  sufficient  to  discharge  the  debt. 


If  the  affidavits  be  admitted,  the  whole  of  the  allega- 
tions  in  the  bill  would  be  proved ;  and  by  the  practice  of 
the  Court,  they  are  admissible  to  prove  circumstances 
neither  admitted  nor  denied  by  the  answer.    In  Addis  v. 

Campbell 


(a)  APrice^  161. 
ijb)  2  Vem.  692. 


(c)  3  Mer,  86. 
\d)  1  P.  Wrm.  495. 
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Canysbdl{a)i  affidavits  were  admitted,  to  this  extent,  on 
a  motion  for  the  production  of  papers ;  so  in  Farrer  v. 
Hutchinson  {b\  affidavits  were  admitted  to  the  same 
extent  on  a  motion  to  pay  money  into  court  The  rule 
is,  that  affidavits  cannot  be  used  to  contradict  the  answer ; 
but  allegations,  which  the  answer  neither  admits  nor 
denies,  or  which  are  not  noticed  by  the  answer,  may  be 
proved  by  affidavit,  Morgan  v.  Goode  (c),  Jeffhys  v. 
Smith,  (d) 

There  is,  therefore,  enough  of  doubt  and  suspicion 
in  this  case  to  induce  the  Court  to  continue  the  in- 
junction, and  that  without  putting  the  PlaintifiP  upon 
any  terms. 

Mr.  Kindersley  and  Mr.  G.  Tttmer^  contrd^  contended 
that  even  if  the  bond  had  been  really  paid,  still  the 
Defendants  would  be  entitled  to  recover ;  for  the  Plain- 
tiff, by  executing  the  deed  of  November  18S0,  had 
thereby  recognized  the  existence  of  the  debt,  and,  by 
concurring  in  its  assignment,  had  precluded  himself  from 
disputing  it,  they  insisted  nevertheless,  that  there  was  no 
evidence  whatever  of  its  having  been  paid,  except  the 
affidavit  of  the  Plaintiff,  which  was  inadmissible  in 
evidence. 


184a 


That  this  was  not  the  case  of  assignees  of  a  chose 
in  action,  for  the  obligor  joined  in  the  original  assign- 
ment :  nor  was  the  bond  in  its  nature  available  only  in 
equity,  for  at  law  the  Defendant  had  a  right  to  sue  in 
the  name  of  the  obligee,  and  a  court  of  law  would  set 
aside  a  release  executed  by  the  obligee  to  defeat  the 
assignee.     Legh  v.  Legh  (e),  Spicer  v.  Todd  {g)j  Whiter 

head 

(o)  1  Beavan^  95S.  (d)  1  Jac.  ^  W.  29S. 

ib)  5  younge,  <$•  CoiL  706.  (e)  1  Sot.  4'  P.  447. 

(c)  5  Mer.  10.  (g)  2  C.  4-  Jm  165. 
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1840.  head  v.  Hughes  (^a)^  Emery  v.  Mucklaa)(b).  That  the 
payments,  if  made,  must  have  been  made  to  Shtdtleworth 
generally,  on  account  of  a  general  balance ;  and  that  if 
paid  in  discharge  of  the  bond  it  would  have  been  a  de- 
fence at  law,  instead  of  which  defence  the  Plaintiff  had 
pleaded  turn  est /actum*  Dawson  clearly  had  no  notice^ 
and  an  assignee  with  notice  may  avail  himself  of  the 
want  of  notice  in  his  assignor. 

That  the  affidavits  were  inadmissible  on  the  present 
occasion,  and  were  admissible  only  to  verify  documents^ 
Taggart  v.  Hewlett  (c) ;  the  rule  was  expressly  laid  down 
by  Lord  Eldon  in  Barrett  v.  TickeU  {d)j  he  says»  **  I 
do  not  recollect  that  the  exception  to  the  rule  as  to 
affidavits  has  been  carried  further  than  this;  that  if 
deeds  or  letters  be  stated  in  the  bill,  and  the  Defendant 
says  he  does  not  know  whether  the  statement  is  correct 
or  not,  then  you  may  verify  them  by  affidavit ;  but  as  to 
facts  and  circumstances  which  the  Defendants  do  not 
know  of,  if  you  cannot  have  the  benefit  of  them  from 
the  Defendants's  consciences,  you  cannot  have  the 
benefit  of  them  at  all,  except  so  far  as  you  may  be  able 
to  prove  them  at  the  trial."  At  all  events,  as  the 
Defendants  have  a  legal  right,  the  injunction  ought  only 
to  be  continued  on  the  terms  of  the  Plaintiff  bringing 
the  money  into  Court. 

Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls. 

In  this  case  the  question  is,  whether  an  injunction 
obtained  to  restrain  an  action  at  law,  shall  or  shall  not  be 
continued  on  the  merits  now  disclosed  to  the  Court. 

The 

(a)  2  Cr.  4-  M.  318.  (e)  1  Mer.  499. 

(b)  10  Bing.  23.  (d)  Jacob,  157. 
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The  Plaintiff  is  the  obligor  of  a  bond  for  SOOO/.,  exe*  1840. 
cated  on  the  19th  of  August  1825,  to  Mr.  Atfenborough 
to  secure  the  sum  of  SOOO/.  The  Defendants  Messrs. 
Jf^ite  and  Barrett  are  the  persons  who  hold  the  bond  as 
assignees  from  the  executors  of  Dawson^  who  was  the 
assignee  of  the  bond  from  ShtUtleworth^  who  was  the  as- 
signee of  the  bond  from  the  executors  of  Attcnboroughf  the 
obligee.  The  contest  is  therefore  between  the  obligor, 
and  the  assignee  several  times  removed,  and  the  Plaintiff 
prays  to  be  relieved  from  the  bond,  on  the  allegation  that 
it  has  been  fully  satisfied  by  him,  and  afterwards  dealt 
with  in  fraud  of  his  rights.  He  alleges  that  the  bond 
being  executed  in  1825,  he  caused  payments  in  satis- 
faction of  the  bond  to  be  made,  from  May  1828  to  Jidy 
1829;  and  that  in  Jidy  1829  the  final  sum  was  paid 
which  ultimately  closed  the  account  of  the  bond.  The 
statement  of  the  Defendants  is,  that  they  know  nothing 
of  these  matters,  but  they  allege  that  they  have  now  in 
their  possession  a  deed  dated  the  19th  of  Naoember 
1830,  purporting  to  have  been  executed  by  the  execu- 
tors of  Aftenborough  the  original  obligee,  by  the  Plain- 
tiff and  by  Shuttlewortk^  by  which  it  is  recited  that 
the  amount  of  the  bond  was  paid  to  the  executors  of 
AJttenbordugh  by  Shuttleworth^  and  contains  a  covenant 
on  the  part  of  the  Plaintiff  to  pay  the  amount  of  the 
bond  to  ShuttletDorth  and  other  covenants ;  this  they  say 
is  a  recognition  of  the  money  being  due  on  the  bond 
at  the  time  of  the  date  of  the  deed ;  and  they  state  also 
that  there  was  nothing  to  excite  the  least  suspicion 
of  its  validity,  and,  therefore,  they  insist  they  ought 
not  to  be  prevented  prosecuting  their  proceedings  a,% 
law. 

I  have  always  understood  that  the  assignee  of  a  chose 
in  action^  assigned  by  an  instrument  which  is  available 

only 
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only  in  equity,  must  take  subject  to  all  equities  which 
subsist  as  against  the  assignor.  ShutUeaoorth^  the  first 
assignee,  being  subject  to  the  previous  equities,  assigned 
the  bond  to  DaxDsanj  who^  being  an  assignee  of  a  chose 
in  action,  took  it  subject  to  all  the  equities  existing  as 
against  Shuttleworth.  At  the  same  time,  however,  he 
took  other  securities,  namely,  a  mortgage  of  freeholds 
and  an  assignment  of  a  policy  of  assurance.  All  these 
transactions  took  place  without  any  intervention  or 
knowledge  on  the  part  of  Messrs.  White  and  Barrett ; 
but,  in  the  year  18S9,  the  transactions  between  Messrs. 
White  and  Barrett  occurred;  Shuttlewarth^  being  con- 
siderably indebted  to  them,  executed  certain  securities 
dated  in  August j.Septe7rJ)erf  and  November  18S9:  and 
it  was  about  this  time  that  they  seem  to  have  become 
acquainted  with  the  transaction  between  Shuttlewarth 
and  Dawson;  for  it  appears  that  Shuttlewarth  having 
become  bankrupt  in  December  1839,  inquiries  were 
made  by  Capron,  the  solicitor  of  the  representatives  of 
Dawsan,  as  to  the  transactions  between  the  PlaintifiP  and 
Shuttlewarth^  and  the  result  was,  that  a  statement  was 
made  by  the  solicitor  of  the  Plaintiff  that  he  disputed  the 
validity  of  the  bond,  and  the  right  of  any  person  to  claim 
payment,  on  the  ground  that  the  bond  had  long  since 
been  satisfied  by  him. 


This  information  was  communicated  to  Messrs.  White 
and  Barrett,  before  they  had  acquired  any  interest  in  the 
bond.  Their  own  securities  being  defective,  they  were 
anxious  to  improve  them  by  obtaining  a  transfer  of  DaW' 
son*s  securities ;  which  they  had  a  right  to  do,  so  far 
as  it  was  consistent  with  the  rights  of  the  other  parties. 
They  had  notice  that  the  claim  on  the  bond  was  disputed 
by  the  PlaintifiP,  but  they  were  advised  that  they  might 
obtain  a  right  to  stand  in  the  place  of  Dawsan^  who  had 

no 
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no  notice  whatever,  and  so  obtain  the  benefit  of  the        ISiO. 

security.     They  accordingly  obtain  an  assignment  of 

the  bond,  &c.  for  the  purpose  of  making  good  the 

deficiency  on  their  other  securities;   it  appears  they 

have  realised  large  sums  of  money  firom  the  real  pro* 

perty  mortgaged  to  Dtmson^  and  which  the  Plaintiffs 

insist  ought  to  be  applied  in  satisfaction  of  their  claim 

as  assignees  of  Dawson.   The  question  then  is,  whether, 

under  these  circumstances,  the  injunction  ought  to  be 

continued;  I  am  of  opinion  on  these  facts,  that  there 

is  so  much  doubt,  that  it  must  be  continued. 

It  is  not  necessary  to  decide  the  question  as  to  the 
admissibility  of  the  affidavits,  but  the  point  having 
been  argued,  I  think  it  right  to  state  my  present  opinion ; 
which  is,  that  where  facts  of  this  nature,  essential  to  the 
Plaintiff's  case,  are  alleged  in  the  bill,  and  the  Defend- 
ant, by  his  answer,  says  he  knows  nothing  respecting 
them,  and  neither  admits  nor  denies  them,  it  is  com- 
petent to  the  Plaintiff  to  prove  them  by  affidavit  I 
should  submit  with  the  greatest  respect  to  what  Lord 
Eldon  said  in  Bairett  v.  Tickell,  if  I  could  see  that  his 
attention  had  been  called  to  the  former  cases  in  which 
he  is  reported  to  have  expressed  a  contrary  opinion. 
It  is  not  however  necessary  to  decide  the  point  in  this 
case,  but  I  state  the  present  inclination  of  my  opinion, 
in  order  that  parties  may  be  aware  of  the  impression 
which  they  will  have  to  remove  from  my  mind  in  cases 
similarly  situated.  If  the  affidavits  were  to  be  received 
in  the  present  case,  there  could  be  no  doubt  of  the  pro- 
priety of  continuing  the  injunction. 

Another  point  discussed  was  as  to  proceedings  of 
courts  of  law  in  such  matters,  but  the  very  circumstance 
that  an  action  can  only  be  brought  in  the  name  of 

Attenboroughf 
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1840.       Attenbcroughy  shews  plainly  that  the  Defisndants  hare 
not  got  an  efiectaal  legal  assignment 

The  injunction^  therefore,  must  be  continued;  the 
question  remains  whether  I  should  impose  any  terms 
on  the  PlaintiflT;  and  considering  the  circumstances  and 
the  amount  of  the  money  already  realised  on  the  col- 
lateral  security^  I  think  I  ought  not  to  order  the  money 
to  be  paid  into  Court;  but  if  the  Defendants  have 
been  prevented  entering  up  their  judgment  or  regis- 
tering it,  they  ought  to  have  the  opportunity  of  doing 
so. 


Nov.  19. 
1841. 

J  OH,  16* 


BIEDERMAN  v.  SEYMOUR. 


Where  real  fTIHE  testator  in  this  case,  who  died  prior  to  the 
Tise/to  the  '^  S  ic  ^  IV*  4.  c  106.  had  devised  certain  real  estates 
heir,  although  ^^  |jjg  j^gj^  ^t  law,  subject  to  the  payment  of  an  annuity 

for  certain  •     .  i     .        i        i-r  »     a 

purposes  he  of  50/.  to  the  testators  sister  during  her  life,  and  after 
ukes  by  de.     j^     j    ^j^  ^  ^^  payment  of  1000/.  to  her  two  children. 

scent ;  yet,  as  . 

between  him  He  also  devised  other  real  estates  to  other  persons, 
visees  of  other  There  being  a  deficiency  of  personal  assets,  the  question 
paru  of  the  ^»as,  whether  the  estates  devised  to  the  heir,  which  in 
tates,  the  es-  law  would  be  considered  as  descended,  should  be  first 
tate«  devised     resorted  to,  in  exoneration  of  the  estates  devised  to  the 

to  the  former 

are  not  to  be    Other  persons. 

applied  in  jj 

payment  of  *»*»• 

the  debts  in 

priority  to  the  estates  devised  to  the  latter. 

Though  the  creditors  of  a  testator  have  a  right  to  resort  to  the  estate  devised 
to  the  heir,  in  priority  to  the  other  devised  estates,  vet  the  heir  is  entitled  to  cootii* 
bution  from  the  other  devisees,  to  the  extent  to  which  his  estate  may  be  eihanttrd 
by  debts. 
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Mr.  Pemberton  and  Mr.  Cankrien^  for  the  other  de- 
visees. The  devise  to  the  heir  is  absolutely  void.  He 
takes  by  descent  (a),  and  cannot  elect  to  take  by  de- 
vise (i) ;  the  descended  estates  must,  therefore,  be  ap- 
plied in  payment  of  the  debts  before  the  devised  estates. 
Harmood  Ogalnder(c\  v.  Davies  v.  Topp.  (d)  The  de- 
scended estates  would  be  first  liable  in  a  court  of  law,  and 
there  is  no  reason  for  altering  the  rule  in  a  court  of  equity. 
They  referred  to  Scott  v.  Scott»  {e) 


1840. 


BiBDKRMAN 
SSTMOUR. 


Mr.  Dixoih  for  the  heir  at  law.  The  heir  takes  by 
descent,  only  for  certain  purposes,  and  not  to  the  extent 
of  charging  him  with  the  testator's  debts  in  exoneration 
of  the  other  devisees.  The  question  is  one  of  intention, 
and  the  testator  has  expressed  his  intention  of  bounty 
in  favour  of  his  heir,  as  much  as  in  favour  of  the  other 
devisees.  The  order  in  which  assets  are  to  be  applied, 
is  a  mere  regulation  of  equity,  and  the  reason  that  de- 
scended estates  are  first  applied,  is  to  give  effect  to  the 
testator's  intention  of  bounty  in  favour  of  his  devisees ; 
but  where  the  rule  would  defeat  the  expressed  inten- 
tion in  favour  of  the  heir,  it  has  no  longer  any  appli- 
cation. He  cited  Nottingham  v.  Jennings  (g)>  Chaplin 
V.  Chaplin  (A),  and  Bailey  v.  Ekins.  (i) 


The  Master  of  the  Rolls. 

In  this  case  the  question  reserved  was,  whether  the 
real  estate  which  the  testator  devised  to  his  heir  at  law, 

is 


1841. 
Jon,  1 6. 


(a)  Dyrr,  1S4.  pi  38. 1 . ;  Har- 
grace  Co,  Lit,  IS.  6.  note. 

(h)  Preston  v.  Holmes^  Styles, 
14S. 

(c)  8  Ves.  124. 
'  Id)  1  Bro,C.C.52iM 


{e)  1  Edettj  458.  $  and  Ambler, 
SS3. ;  and  to  Seton  on  Decrees, 
98.;  and  Ram  on  Assets,  574. 

(g)  1  P.  Williams,  S5. 

(k)  3  P.  WilSams,  S67.  note  A. 

(t)  7  Fe$.  325. 
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Ir^^^'"^     priority  to  real  estates,  by  the  same  will  devised  to  other 

BiBDERMAN      ^  ^  ^^      J 

V.  persons. 

Seymour. 

The  devise  to  the  heir  is  made  subject  to  the  payment 
of  an  annuity  of  50/.  to  the  testator's  sister  during  her 
life,  and  after  her  death  to  the  payment  of  lOOOJl  to  her 
two  children. 

Notwithstanding  the  devise,  and  notwithstanding  the 
charges,  the  heir  takes  by  descent,  Chaplin  v.  Leroux.  {a) 
For  the  purpose  of  making  him  take  otherwise  than  by 
descent,  the  devise  is  said  to  be  void ;  and  it  is  argued 
for  the  Defendants  that  the  devise  is  void  for  all  pur- 
poses :  that  no  intention  can  be  applied  to  it :  that  the 
attempted  devise  must  be  treated  as  a  mere  nulliQr,  and 
the  estate  therein  comprised  be  considered  merely  as 
descended  estates,  and  therefore  as  assets  to  be  ap- 
plied for  the  payment  of  debts,  in  priority  to  estates 
effectually  devised. 

But  whatever  may  be  the  origin  of  the  rule,  which 

gives  to  the  heir  by  descent,  that  which  the  testator  has 

intended  to  devise;  whether  the  rule  be  derived  from 

the  supposed  application  of  a  principle  that  a  man  shall 

not  have  by  gift  that  which  is  his  own  without  gift,  as 

some  have  supposed ;  or  whether  the  rule  be  adopted 

for  the  benefit  of  third  persons,  as  of  the  lord  for  the 

preservation  of  tenure,  or  of  creditors  for  the  payment 

of  their  debts ;  or  simply,  as  Mr.  Justice  Bayley  said  in 

Chaplin  v.  Leroux^  because  it  is  convenient  that  the 

property  should  be  assets  in  the  hands  of  the  heir; 

there  seems  to  be  no  reason,  why,  as  against  the  heir, 

the  rule  should  be  extended  further  than  the  principle ' 

requires. 

It 
(a)  SM.Sf  S.  14. ;  and  ^  Feartu^i  Posihumut  Works,  8i9. 


.J 
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It  cannot  be  said  of  estates  expressed  to  be  devised 
to  the  heir^  as  of  estates  not  mentioned  in  the  will,  that 
they  are  "  quite  out  of  the  scope  of  the  testator's  inten- 
tion, perfectly  beside  and  independent  of  it "  (a) ;  it  is  in- 
deed clear  that  an  estate  which  the  testator  says  he 
devised  to  the  heir,  is  witbin  the  testator's  intention, 
and  meant  to  be  a  benefit  to  the  heir.  There  is  nothing 
illegal  in  that  intention,  and  if  the  rule  be  founded  on 
the  regard  due  to  third  persons,  as  creditors  or  other- 
wise, there  seems  no  reason  for  its  application  between 
the  heir  and  other  objects  of  the  testator's  bounty ;  and 
if  the  effect  of  the  devise,  be  to  procure  for  the  heir  a 
contribution  from  the  other  devised  estates  towards  pay- 
ment of  debts,  which  would  otherwise  have  had  to  be 
borne  by  descended  estates  alone,  it  cannot  be  said  that 
the  heir  obtains  by  gift  something  which  was  his  own, 
without  gift. 


1B41. 


Bnn>ERMAN 

Sbtmour. 


Courts  of  justice  ought  to  carry  into  effect  the  in- 
tentions of  testators  as  far  as  they  can  consistently  with 
the  rules  of  law ;  and  in  this  case,  although  the  rule  of 
law  makes  the  devised  estates  assets  in  the  hands  of  the 
heir,  and  the  creditors  may,  therefore,  resort  to  this 
estate  in  priority  to  others,  and  without  being  em- 
barrassed with  the  necessity  of  seeking  contribution 
from  other  devisees;  yet,  as  it  appears  by  the  ex- 
pi*essions  which  the  testator  has  used,  to  have  been  his 
intention  that  the  devisee,  who  is  heir,  should  partake 
of  his  bounty  as  well  as  other  devisees,  there  seems  to 
be  no  reason  why,  without  prejudice  ta  the  claims  of 
creditors  or  others,  the  heir  should  not  enjoy  the  like 
benefit  which  is  given  to  other  devisees ;  or  why  those 
who  claim  under  the  will,  and  do  not  appear  to  be  more 

objects 


(a)  sBro.C.C 262. 
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Seymour. 


objects  of  the  testator's  bounty,  should  be  permitted  to 
defeat  the  expressed  intention  in  favour  of  the  heir. 

I  do  not  think  that  the  testator's  intention  can  be 
excluded  from  the  consideration  of  this  question.  The 
intention  is  not  to  prevail  against  the  rule  of  law  for 
the  benefit  of  third  persons.  A  testator  cannot,  as 
against  creditors,  exempt  his  personal  estate  from  pay- 
ment of  his  debts,  or  prevent  his  real  estates  from  being 
assets,  by  devising  them  to  his  heir ;  but  we  may  collect 
from  his  will  an  intention,  that,  as  amongst  those  claim- 
ing under  the  will,  the  personal  estate,  or  any  portion 
of  the  real  estate,  shall  be  exonerated ;  and  if  there  be 
an  equal  intention  to  give  to  devisees  named,  and  the 
gift  must  be  encroached  upon  by  the  liability  of  the  sub- 
jects of  them  to  pay  debts,  I  think  the  doctrine  that  the 
heir,  who  is  devisee,  shall  take  by  descent,  does  not  afford 
a  sufficient  reason  for  saying,  that  the  burden  of  the  debts 
should  not  be  borne  rateably  by  the  devisees,  although 
one  of  them  is  heir ;  and  I  am  of  opinion  that  although 
the  creditors  have  a  right  to  resort  to  the  estate  devised 
to  the  heir,  in  priority  to  the  other  devised  estates,  yet 
that  the  heir  will  be  entitled  to  contribution  from  the 
other  devisees  to  the  extent  in  which  his  estate  may  be 
exhausted  by  debts. 


Note. — Since  the  3  &  4  W,  4.  c.  106.  #.  3.,  the  heir  would  take 
by  descent. 
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WILLSON  V.  LEONARD.  ^«'-  *  '•  9- 

BY  indenture  of  lease  dated  the  7th  of  AprU  1818,  Assignee  of 
Icsscholdsi  AC" 

Thomas  Parkinson  demised   certain  property  to  ceptingthe 

George  Mordaunt  from  the  25th  of  March  1818,  for  the  ^"^^^  °^»" 
-    .  -  assignment, 

term  of  sixteen  years  wanting  seven  days,  at  a  rent  of  held^in  equity, 
115/.,  and  Mordaunt  thereby,  for  himself,  his  heirs,  J^vinam?* 
executors,  administrators,  and  assigns,  covenanted  with  on  his  part 
Parkinson  to  pay  the  rent  and  certain  taxes,  to  keep  in  ^j^^  assign- 
repair  during  the  term,  and  to  deliver  up  possession  at  ment,  though 
,  ,         °  h«  did  not 

toe  end  thereof.  execute  it. 

'testator 
char^^d  his 
Mordaunt  retained  possession  till  1821,  in  which  year,  real  testate 

by  an  indenture  dated  the  28th  of  April  1821,  he  as-  held 'th^t the' 

signed  the  property  to  the  PlaintiflF  WiUson^  for  the  real  estate  was 

remainder  of  the  term,  and  the  Plaintiff  thereby  cove-  damages °ac^ 

nanted  for  himself,  &c.,  during  the  continuance  of  the  crued  after  h  w 

lease,  to  perform  the  covenants  in  the  original  lease,  and  an  equitable 

to  indemnify  Mordaunt  !;«^*»>\7  '^  »'^- 

•'  demnit^. 

Devisee  not 

On  the  9th  o{  April  1823  the  Plaintiff  entered  into  a  J^^ount*"©^^^^ 
written  contract   with   Adam   Chadwick,   whereby  the  claim  substan- 
Plaintiff  agreed  to  assign  to  Chadwick  the  above  lease,  ^^^  executors 

" subject  to  the  specifications  in  the  said  lease;"  and  inanacuonat 
J  t-  '      ^        \^yi^  to  which , 

Chadwick  "  agreed  to  take  the  said  house  and  premises  he  was  not  a 
upon  the  said  terms."  In  pursuance  of  this  agreement  P*  ^' 
the  Plaintiff  afterwards  executed  an  assignment  of  the 
lease,  subject  to  the  rent  and  covenants,  and  thereby 
Chadwick  purported  to  covenant  with  the  Plaintiff  to 
pay  the  rent  and  perform  the  covenants  of  the  lease, 
and  to  indemnify  the  Plaintiff  therefrom.  This  assign- 
ment was  indorsed  on  the  original  lease,,  and  was  exe- 
cuted by  the  Plaintiff  alone,  and  was  delivered  over  to 
Vol.  III.  C  c  Chadwick. 
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Chadmick,     Chadxick  took  possession  under  the  cod-' 
tract,  but  he  never  executed  the  assignment. 

In  October  1824  Chadxnck  assigned  the  leasehcJd 
property  to  Surtees,  subject  to  the  rent  and  covenants. 
Surtees  entered  into  possession,  but  neglected,  during  tbe 
term,  to  pay  the  rent  and  perform  the  covenants.  The 
lease  expired  in  18S4,  at  which  time  the  rent  was  in 
arrear,  the  premises  were  dilapidated,  and  possession 
was  afterwards  held  over  by  Surtees, 

In  consequence  of  the  default  of  SurteeSj  ParHmom 
the  lessor  commenced  several  actions  against  Mordaami 
his  lessee,  both  before  and  after  the  expiration  of  the 
lease,  and  in  which  he  obtained  judgment  for  damages 
and  costs. 


The  representatives  of  Mordaunt  sued  Wilkon  at  law 
for  the  recovery  of  the  amount  of  the  damages  and  costs 
incurred  by  Mordaunt  and  his  representatives,  in  the 
several  actions  brought  against  them  by  Parkinson  ;  and 
they  ultimately  obtained  judgment  against  Willson  for 
830/.  55.,  for  which  sum  he  gave  them  a  security  on  his 
property. 

Chadxick  died  in  January  1833,  having,  by  his  will, 
executed  so  as  to  pass  real  estate,  *^  ordered  his  debts, 
funeral  charges,  and  testamentary  expenses  in  all  things 
to  be  paid."  And  he  appointed  Leonard  and  others 
executors,  and  devised  his  real  estate  for  the  benefit  of 
several  persons  who  were  Defendants  to  this  cause. 
Chad-xicky  in  his  lifetime,  and  his  representatives  after  his 
death,  had  notice  given  them  of  the  proceedings  on  the 
several  actions  at  law,  but  failed  to  indemnify  the  Plain- 
tiff IVillson  in  respect  of  these  actions.  The  Plaintiff 
brought  an  action  against  the  executors  of  CAadwick  for 

the 
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the  recovery  of  the  damages  and  costs  they  sustained. 
In  this  action  the  Defendants  pleaded  several  £sdse 
pleas;  but  they  afterwards  withdrew  them  all,  except 
that  of  plene  adminisiravitj  and  ultimately  judgment 
quandOi  &c.  was  obtained  against  them,  and  damages 
were  assessed  before  the  sheriff  at  12452.,  and  152/.  I7s. 
costs.  A  considerable  portion  of  the  sum  of  1245/.  was 
composed  of  the  costs  both  of  the  Plaintiffs  and  De- 
fendant in  the  several  preceding  actions.  Though  the 
devisee  was  not  a  party  to  the  action,  his  solicitor 
attended  before  the  sheriff*  to  watch  the  proceedings* 


1840. 


WlLLSON 

V, 

Leonard. 


The  Plaintiff*  then  filed  this  bill  against  the  executors 
of  Chadwick  and  the  devisees  of  his  real  estates  to  ob- 
tain payment  out  of  his  personal  estate,  and  in  case  of 
a  deficiency,  out  of  his  real  estate,  which  the  testator 
had  by  his  will  charged  with  his  debts. 


Mr.  Pemberton,  Mr.  Girdlestone^  and  Mr.  L.  Wigram^ 
for  the  Plaintiff*. 

The  principal  defence  relied  on  by  the  Defendants  is 

this,  that  as  Chadwick^  the  testator,  did  not  execute  the 

assignment,  he  was  not  liable  on  the  covenants  in  the 

lease,  or  to  indemnify  the  Plaintiff*;   but  the  answer 

is  obvious,  he  accepted  an  assignment  of  the  premises, 

took  possession  under  that  assignment,  and  afterwards 

assigned  over  the   term   itself,  taking  an  indemnity. 

Having  thus  taken  the  benefit  of  the  conveyance  to 

himself,  he  is  subject  to  the  covenants,  although  he  never 

executed  the  deed.     But  even  under  a  mere  contract 

for  the  assignment  of  a  term,  whether  from  the  original 

lessee  or  a  mesne  assignee,  the  purchaser  must  covenant 

for  indemnity  against  payment  of  rent  and  performance 

of  covenants ;  Staines  v.  Morris,  (a) 

The 

(fl)  1  Vet.  4-  -B.  8. 

Cc  2 
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The  amount  of  the  damages  and  costs  reooTered 
against  the  Plaintifi^  and  of  the  costs  of  defending  the 
action,  is  the  proper  measure  of  the  damages  occasioned 
to  the  Plaintiff;  NeaU  v.  Wyllie  (a) ;  and  the  testator 
Ckadwick  having  charged  his  real  estate  with  his  debts, 
that  estate  is  liable  for  the  amount  of  the  Plaintiff*s  de- 
mand, which  has  been  ascertained  before  a  jury  in  the 
presence  of  the  devisee. 

Sir  C.  WethereU  and  Mr.  Craig,  for  Dr.  Chadmick  the 
devisee  of  the  real  estate. 

Though  the  testator  Chadxick  agreed  to  take,  ^sub- 
ject to  the  specifications  in  the  said  lease,"  and  was 
liable  during  his  possession ;  yet  he  was  not  liable  to 
the  covenant  to  indemnify  contained  in  an  indenture 
which  he  never  executed.  He  accepted  the  convey- 
ance under  the  contract,  but  refused  to  execute  the  in- 
demnity. By  his  will  the  testator  directed  his  debts  to 
be  paid:  this,  it  must  be  admitted,  in  equity,  would 
amount  to  a  charge  on  his  real  estates  of  his  debts  ex- 
isting at  his  death ;  but  the  claim  now  made,  did  not 
constitute  a  debt  at  the  death  of  the  testator ;  Farley  v. 
BriarU  (b) ;  it  was  a  mere  contingent  equitable  liability  ; 
the  real  estate  is  not  liable,  at  least,  for  the  portion 
accruing  after  the  testator's  death. 

The  claim  against  the  devisee  for  the  costs  both  of 
the  Plaintifis  and  Defendants  of  the  several  actions  at 
law  cannot  be  sustained;  because  the  costs  cannot  be  con- 
sidered as  ^  specifications  in  the  said  lease,**  and  because 
it  was  the  duty  of  the  several  parties,  if  they  had  no 
defence  to  the  several  actions,  to  have  paid  the  amount; 
they  had  no  right  to  permit  the  actions  to  proceed, 

and 


(a)  3  Bam.  4"  Cr.  553. 


{b)  3  Ad.  ^  EL  839. 
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and  then, charge  the  aggregate  of  all  the  costs  agamst        1840. 
the  real  estate  of  Chadwick.   With  regard  to  the  present     ^T""^^^ 
Plaintiff)  he  ought,  originally,  to  have  filed  his  ,bill  in  v. 

this  Court,  and  not  to  have  proceeded  at  law,  after  he 
had  been  informed  of  the  state  of  the  assets.  The  judg- 
ment obtained  against  the  executors,  though  binding  as 
against  them,  is  not  conclusive  against  the  devisees,  who 
were  no  parties  to  the  action. 

They  also  argued,  that  the  superior  landlord,  by  re- 
ceiving rent  from  the  last  assignee,  had  accepted  him 
as  his  tenant,  and  that  there  had  been  such  laches  on 
the  part  of  the  Plaintiff  as  to  deprive  him  of  his  remedy ; 
for  if  he  had  brought  his  action  against  the  testator  in 
his  lifetime,  the  latter  would  have  had  an  opportunity  of 
prosecuting  his  remedy  over  against  SurteeSf  and  which 
might  then  have  been  made  effectuaL 

Mr.  Kindersley  and  Mr.  Keener  for  the  executors. 

Mr.  Pembet-ton  in  reply.      ^ 


The  Master  of  the  Rolls.  2>«?.  7. 

This,  in  principle  and  in  substance,  appears  to  me 
to  be  by  no  means  a  difficult  case.  The  circumstances 
between  these  parties  are  these: — In  the  year  1818, 
Mordaunt  became  the  lessee  of  the  property  in  question 
for  a  term  of  years.  He  assigned  that  term  in  April 
1821  to  fVillsoriy  and  in  April  1823  Willson  agreed  to 
assign  it  to  Chadwick.  All  the  assignments  previously 
made  contained  a  covenant  on  the  [part  of  the  as- 
signee to  perform  the  covenants  and  indemnify  his 
assignor ;  but  when  it  came  to  the  transaction  between 
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WiLLSON 

V. 

Leonard. 


WUkon  the  Plaintiff,  and  Mr.  Chadwick^  there  was,  in 
the  first  instance,  an  agreement,  by  which  it  was  pro- 
vided that  Ckadwick  should  take  the  lease  subject  to 
the  specifications  contained  in  the  lease ;  and  afterwards 
an  instrument  was  executed  which  purported  to  be 
an  indenture  or  assignment  to  Chadwick,  and  purported 
to  contain  a  covenant  on  the  part  of  Ckadwick  to  pre- 
cisely the  same  effect  as  the  covenants  contained  in  the 
former  assignments.  This  instrument  was  executed  by 
Willson  alone,  and  not  by  Chadwick.  In  this  state  of 
tHings,  Chadwickj  having  signed  the  agreement  but  not 
having  executed  the  assignment,  took  possession  of  the 
property,  and  it  cannot  be  doubted  that  he  took  pos- 
session of  this  property  by  means  of  that  assignment* 
Whatever  might  be  his  liability  at  law,  he  became,  in 
this  Court  at  least,  bound  to  perform  the  covenants 
in  the  assignment.  This  is  not  all :  having  for  some 
time  retained  possession  of  this  property,  his  only  title 
to  possession  being  under  the  assignment,  he  disposed  of 
it  to  a  person  of  the  name  of  Surtees^  and  he  took  from 
Surtees  a  covenant,  to  indemnify  him  against  the  non- 
performance of  the  covenants.  Having  done  this,  he 
delivered  possession  to  Surtees^  who  for  some  time  after- 
wards paid  the  rent ;  whether  to  the  superior  landlord, 
or  to  whom  he  paid  it,  does  not  distinctly  appear.  It 
has  been  suggested  in  the  ingenious  argument  that  has 
been  used,  that  he  might  have  paid  the  rent  under  such 
circumstances  and  in  such  a  manner  as  would  have  made 
Surtees  alone  responsible ;  but  any  facts  warranting  such 
a  suggestion  have  not  been  stated  to  me  with  any  dis- 
tinctness. 


The  matter  seems  to  have  gone  on  without  difficulty 
between  any  of  the  parties  down  to  the  year  1831 ;  when 
the  rent  being  in  arrear,  claims  were  made  on  behalf 
of  the  lessor  against  the  lessee,  by  the  lessee  against 

his 
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his  assignee,  and  so  on.  They  made  a  regular  succession 
of  claims  till  they  came  to  Mr.  Chadwickj  who,  by  his 
assignment,  had  put  into  possession  the  very  person  who 
had  made  the  default.  Mr.  Chadwick  declined  to  give 
3Dy  sort  of  answer  to  the  application,  and  took  no 
notice  whatever  of  it.  Various  attempts  were  made  to 
induce  him  to  come  to  some  arrangement,  by  which  the 
expense  of  legal  proceedings  might  be  avoided ;  but  he 
does  not  seem  to  have  thought  proper  to  assist  in  that 
respect:  he  neither  denied  nor  admitted  his  liability, 
but  left  the  parties  to  take  such  steps  as  they  thought 
fit.  The  consequence  was,  that  an  action  was  brought 
by  Parkinson^  the  lessor,  against  Mordaunt^  his  lessee, 
which  was  commenced  in  November  1831,  and  upon 
that  a  judgment  was  recovered.  Mr.  Chadwick  died 
in  January  1833,  and  this  matter  not  being  settled,  Mr. 
Mordaurd^  being  under  the  liability  to  pay  the  amount 
recovered  against  him,  commenced,  in  Nooember  1833, 
an  action  against  WiUson^  his  assignee.  Mr.  Mordaimt 
died,  and  another  action  was  brought  by  the  executors 
of  Mordaimt  against  Mr.  Willson,  in  which  they  re- 
covered; and  a  succession  of  actions,  making  in  all 
seven  actions,  were  brought,  the  last  being  brought 
by  the  present  Plamtiff  agamst  the  executors  of  Mr. 
Chadwick. 


1840. 


WlLLSON 

V, 

Leonard. 


!  In  the  coarse  of  these  proceedings  various  appli- 
cations were  made  to  the  executors  of  Mr.  Chadwick^ 
and  the  only  answer  that  could  be  got  from  them  was, 
that  they  had  nothing  to  do  with  the  matter,  except 
that  upon  one  occasion  they  stated  and  gave  notice 
that  they  had  no  assets.  It  would  appear  from  the 
evidence  produced  by  the  Plaintiff,  that  from  time  to 
time  during  these  proceedings,  the  solicitor  who  acted 
for  the  executors,  communicated  the  claims  which  were 
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Leonard. 


made  against  them  to  the  devisees,  and  that  the  devisees 
did  not  think  fit  in  any  way  to  interfere.  It  became 
therefore  absolutely  necessary  that  these  claims  should 
be  investigated  in  a  legal  course.  It  was  very  easy  for 
Mr.  Ckadwick  to  say,  *^  You  ought  to  have  paid  the 
demand  made  against  you  at  once.  You  had  nothing 
to  do  but  put  your  hand  in  your  pocket  and  pay  the 
rent  in  arrear."  True,  they  would  have  had  nothing 
but  that  to  do  at  one  period,  provided  Mr.  Chadandt 
had  said,  '^  if  you  do  so  I  will  perform  my  duty  here- 
after;" but  instead  of  that  Mr.  Chadwick  rendered  them 
no  assistance  whatever,  put  them  at  arms  length,  and 
left  them  liable  to  actions  without  any  protection  at  aU. 


The  action  proceeded  against  the  executors,  and  the 
sum  ultimately  recovered  was  1245/.  for  principal  money^ 
and  152/.  175.  for  costs;  and  that  sum  was  found  to  be 
due  on  a  writ  of  inquiry,  which,  it  is  said,  was  attended 
by  the  solicitor  of  Dr.  Chadwick  the  devisee,  on  his  be- 
half. With  respect  to  that  point,  I  cannot  perfectly 
satisfy  myself  without  reading  the  depositions,  which 
I  will  do  before  I  determine  that  part  of  the  case. 
The  question  is,  whether  there  is  any  liability  on  the 
real  estate  ?  I  am  clearly  of  opinion,  that  under  the 
circumstances  of  the  case,  there  is;  and  whether  the 
debt  be  legal  or  equitable,  or  whether  it  be  only  a 
contingent  debt  as  to  a  portion  of  it,  and  an  absolute 
debt  as  to  another  portion  of  it,  it  seems  to  me  a  dear 
proposition  that  there  is  a  demand  against  the  assets, 
and  that  the  real  property  of  Mr.  Chadwick^  which  he 
has  by  his  will  constituted  assets  for  the  payment  of 
his  debts,  is  liable.  As  to  the  breaches  of  covenant  in 
his  lifetime,  there  was  clearly  a  debt  incurred ;  whether 
a  legal  or  an  equitable  debt,  I  must  say  does  not  appear 
to  me  important.     After  his  death  a  further  liability 
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arase  under  the  covenants ;  and  it  appears  to  me  im- 
materialy  whetlier  such  liability  was  legal  or  equitable, 
for  it  was  a  liability  under  a  covenant,  which,  whether 
legally  violated  or  equitably  violated,  this  Court,  in 
the  administration  of  the  assets,  would  see  satisfied. 
Whether  those  debts  were  absolute  debts  at  the  time  of 
his  death,  or  only  contingent  debts,  it  seems  to  me 
that  the  Court  must  apply  the  assets  in  satisfying 
them. 

I  am,  therefore,  of  opinion,  that  the  loss  incurred  by 
the  non-performance  of  the  covenants  by  Mr.  Surtees^ 
the  assignee  of  Mr.  Chadwickj  is  a  loss  which,  when  the 
amount  of  it  is  ascertained,  is  a  charge  on  his  real 
assets. 


1640. 


WiLLSON 

V, 

Leonard. 


With  respect  to  the  amount  of  the  debt,  I  have  some 
doubt,  whether  Dr.  Chadwick^  though  he  has  conducted 
himself  in  the  manner  I  have  stated,  ought  to  be  held 
bound,  in  this  Court,  by  the  proceedings  which  have 
taken  place  for  the  purpose  of  ascertaining  the  amount ; 
I  mean  to  reserve  that  question,  and  to  look  carefully 
through  the  evidence  as  to  the  course  he  has  pursued, 
for  the  purpose  of  determining  that  point.  The  effect 
of  determining  that  he  is  not  bound  by  the  finding  will 
be,  that  an  enquiry  will  be  necessary,  in  which  the 
amount  will  have  to  be  investigated.  If  it  appears 
that  the  amount  has  been  substantiated  against  the  ex- 
ecutors without  any  fraud  or  collusion,  the  amount  will 
then  be  the  same  as  before,  and  the  expense  of  the  en- 
quiry will  fall  on  Dr.  Chadwick  ;  at  the  same  time  it  is 
his  right  to  have  the  thing  strictly  investigated,  and  to 
say  he  is  not  bound  to  submit  to  that  which  is  not  legally 
found  to  be  due  from  him.  If  he  thinks  fit  to  be  at  the 
expense  of  an  enquiry,  he  has  a  right  to  it,  and  it  must 
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be  directed  if  the  circumstances  of  the  case  render  it 
necessary.  He  is  also  entitled  to  have  the  account  of 
the  personal  estate  taken ;  but  after  the  evidence  given, 
it  does  surprise  me  to  be  told  he  now  denies  the  state  of 
the  assets.  No*  doubt  he  has  a  right  to  have  the  ac- 
count investigated ;  and  if  he  can  protect  the  real  estate 
by  a  discovery  of  personal  estate  in  the  hands  of  the 
executors  which  they  have  not  duly  accounted  for,  he 
will  in  such  case  have  the  benefit  of  that  enquiry.  I^ 
on  the  other  hand,  the  account  turns  out  as  the  executors 
state  it  to  be,  Dr.  Chadwick  will  have  to  bear  the  ex- 
pense of  the  enquiry. 


Dee.  9.  The  Master  of  the  Rolls. 

I  have  read  over  these  papers  in  Willson  v.  Leonard^ 
with  a  view  to  the  only  question  I  had  reserved.  It 
certainly  appears  to  me  that  there  is  abundant  evidence 
of  the  costs  and  expenses  having  been  incurred ;  but 
the  evidence  is  derived  from  the  proceedings  in  certain 
causes  to  which  Dr.  Chadwick^  the  devisee,  was  not  a 
party ;  and  they  consist  in  part  of  bills  of  costs  which 
have  not  been  taxed,  and  with  respect  to  the  rest,  it  seems 
to  be  a  question,  whether  the  evidence  in  the  action  in 
which  the  executors  alone  were  Defendants  can  be  used 
against  the  devisee.  I  am  not  aware  of  any  authority 
on  that  point ;  and  if  there  be  none,  then  (notwithstand- 
ing the  satisfactory  evidence  that  these  costs,  charges, 
and  expenses  have  been  incurred)  I  am  not  prepared  to 
say  that  Dr.  Chadwick  is  not  entitled  to  have  an  inquiry 
in  that  respect. 


I  have  also  read  the  statements  as  to  the  assets,  and 
I  do  not  think  he  admits  that  the  personal  assets  have 

been 
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been  exhausted.    The  Plaintiff  must  have  a  declaration        ISiO. 
that  he  is  entitled  to  be  indemnified  his  costs,  damages,      w^^^^"'^ 
and  expenses  out  of  the  estate  of  Chadwickj  the  tes-  v. 

tator ;  and  it  must  be  referred  to  the  Master  to  ascer- 
tain what  costs,  damages,  and  expenses  have  been 
incurred ;  and  Dr.  Ckadwick  not  thinking  fit  now  to 
admit  that  the  personal  assets  are  exhausted,  and  it 
being  alleged  by  the  executors  that  he  has  released  and 
indemnified  them,  I  think  the  first  inquiry  will  be, 
whether  he  has  indemnified  them.  If  he  has  not,  the 
account  of  the  personal  estate  must  be  taken ;  but  if 
he  has,  then  the  Master  must  proceed  to  take  an  ac- 
count of  the  real  estate,  with  consequential  directions 
for  raising  the  amount. 


1841. 

WHITTAKER  and  Another  v.  HOWE.  Jan.  13.  is. 


nnHE  Plaintifis  in  this  case  moved  for  an  injunction  An  agreement 
to  restrain  the  Defendant  from  detaining  and  keep-  fgf  valuable  ' 

inff  possession  of  or  destroyinir  certain  documents ;  and  consideration, 
,  "^     ^  .  ,       not  to  practise 

also  to  restrain  him  from  practising  or  carrying  on  the  as  solicitor  in 

business  of  an  attorney  and  solicitor.      The  circum-  ^^^*^^- 

stances  which  gave  rise  to  the  suit  and  motion  were  as  for  twenty 

r  11  years,  held 

follows :  —  VSid! 

Injunction 

In  the  year  1831,  the  Plaintiff  Mr.  Whittaker^  being  SSnasoli^ 

about  to  procure  himself  to  be  admitted  an  attorney  and  f  ^^^^  ^|?? . 

solicitor,  and  to  form  a  partnership  with  the  co-plaintiff,  business  on 

iLc      those  terms, 
'  from  practis- 
ing in  any  part  of  Great  Britain^  and  from  endeavouring  to  induce  any  persons  who 
were  clients  of  the  former  and  present  firm^  to  cease  to  employ  tne  latter  as 
their  attomies  or  solicitors. 
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Mr.  Taihanii  desired  to  purchase  the  business  which  was 
then  carried  on  by  the  Defendant  Mr.  Howe  and  by  his 
then  partner  Mr.  Heptinstall ;  and  for  these  purposes  an 
agreement,  dated  the  4th  oi  August  ISSl,  was  made  and 
executed  between  and  by  the  Plaintifis,  and  Honoe  and 
Heptinstall;  whereby  it  was  agreed,  that  Whittaker^  upon 
his  admission  in  Michaelmas  term  then  next,  should  be- 
come a  partner  with  Hota)e  and  Heptinstall  for  two  years, 
and  should  give  5000/.  for  the  partnership,  and  as  the 
consideration  for  the  absolute  purchase  of  all  their  in* 
terest  in  the  business  during  and  after  the  expiration  of 
the  term  of  two  years.     And  Haxe  and  Heptinstall 
agreed  to  put  Whittaker  into  possession  of  all  the  profits 
of  the  business  from  the  time  that  the  50002.  should  be 
secured  as  therein  mentioned ;  but  they  were  neverthe- 
less to  continue  in  business  as  the  copartners  of  Whittaker 
for  two  years  from  such  time;  and  were  during  such 
two  years  to  attend  at  the  chambers  wherein  the  busi- 
ness should  be  carried  on ;   and  it  was  agreed  that 
Honoe  and  Heptinstall  should  carry  on,  and  in  all  things 
aid  and  assist  Whittaker  in  carrying  on  the  same,  as  they 
had  been  accustomed  to  do  {Whittaker  or  Whittaker 
and  Tatham,  finding  the  necesssary  capital).     And  that 
Heme  and   Heptinstall  should    also    respectively  use 
their  utmost  endeavours  to  retain  their  then  present 
clients,  and  secure  the  possession  of  the  said  business,  as 
the  same  had  been  and  was  carried  on  by  them,  to  Whit' 
taker^  during  the  term  of  two  years  and  after  the  expir- 
ation thereof;  and  further  that  neither  of  tliem,  Howe 
and  Heptinstall^  should  aftertvards  practise  as  solicitors 
or  attomies  in  any  part  of  Great  Britain  for  the  space 
of  twenty  years  witliout  the  consent  of  Whittaker**     And 
it  was  also  agreed,  that  the  Plaintiff  Tatham  should,  fi'om 
the  admission  of  Whittaker  as  attorney,  become  a  co« 
partner  with   Whittaker  for  nine  years,  and  receive  a 
fixed  portion  of  the  profits ;  and  ^^  that  all  books  and 

accounts 
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accounts  which  had  been  theretofore  kept  hi  respect  of        1841. 

the  said  business,  should  be  kept  at  the  chambers  where     .J^^^^^"^ 

.  .      ,.  *  Whittakbr 

the  business  should  be  carried  on,  with  liberty  for  any  v. 

of  the  parties  to  the  agreement,  or  their  representatives, 

to  have  access  thereto.'* 

Mr.  Whittaker  secured  the  payment  of  the  5000/.  as 
required  on  the  7th  of  November  1831 ;  and  he  became 
admitted  as  an  attorney  and  solicitor.  The  agreement 
was  acted  upon,  and  the  business  carried  on  under  the 
firm  of  Haaoei  HepiinstaUj  and  Whittaker. 

The  money  was  actually  paid  in  the  month  of  June 
1832,  and  Mr.  H(me  received  3000/.  as  his  share  of  it. 

During  the  progress  of  the  two  years,  at  the  end  of 
which  Messrs.  Havoe  and  Heptinstall  were  to  retire,  Mr. 
Whittaker  began  to  apprehend  that  even  after  the  expir- 
ation of  two  years  it  might  be  very  important  to  him  to 
have  the  advantage  of  being  assisted  by  the  greater  ex- 
perience and  the  established  character  of  Mr.  Haxe ; 
and  in  May  1833,  he  wrote  a  letter  to  Mr.  Hoto^,  there- 
by, very  earnestly,  requesting  him  to  continue  his  assist- 
ance in  the  business  after  the  end  of  the  two  years. 
After  some  treaty,  Mr.  Home  agreed  to  do  so,  in  con- 
sideration of  his  receiving  500/.  a  year  as  a  remuner- 
ation, which  was  some  time  afterwards  increased  to  700/. 
a  year. 

Mr.  Heptinstall  retired  from  the  business  altogether  at 
the  end  of  two  years.  Mr.  Howe  continued  to  act  under 
the  new  arrangement,  under  which  a  question  arose, 
whether  he  was  a  partner  with  Wliittaker  and  Tatham. 
This  question  did  not  appear  to  have  arisen  out  of  any 
dispute  as  to  the  emoluments  of  the  business,  but 
seemed  rather  to  be  one  of  liability  and  feeling,  and 
particularly  whether  the  Defendant  stood,  in  relation  to 

Messrs. 
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1841.  Messrs.  Whittaker  and  Tatham^  in  the  capacity  of  clerk 

,lr^^^^  or  in  some  superior  station. 
Whittaker  '^ 


V, 

Howe. 


On  the  12th  o{  August  1840,  the  Defendant  sent  to 
the  Plaintiff  Whittaker  a  letter,  stating,  amongst  other 
things,  ^^  that  all  intercourse  in  the  nature  of  partnership 
and  otherwise  must  cease  at  the  expiration  of  the  nine 
years  from  whence  he  entered  partnership:^  which  oc- 
curred on  the  7th  of  November  1840. 

In  August  1840,  the  dispute  ks  to  the  partnership  still 
continued.  Mr.  Howe  insisted  upon  its  being  dissolved. 
Mr.  Whittaker  thought  there  was  no  partnership  to  dis- 
solve ;  but  at  last  they  agreed  to  sign  and  publish  a  no- 
tice of  dissolution  of  the  partnership;  and  at  the  same  time 
Mr.  Howe  signed  an  acknowledgement,  that  Mr.  Whit^ 
taker^s  signature  of  the  notice  of  dissolution,  should  not 
prejudice  any  question  between  them  as  to  a  partnership 
having  actually  subsisted. 

About  the  same  time,  the  name  of  the  firm  painted  on 
the  door  of  the  chambers  was  altered,  and  the  name  of 
Hame^  being  separated  from  its  former  connection  with 
the  others,  was  painted  on  the  door  separately  from  them. 

On  the  25th  o(  December  1840,  in  the  absence,  and 
without  the  knowledge  of  Whittaker  and  Tatham^  Mr. 
Howe  removed  a  great  many  books,  deeds,  docu- 
ments, and  papers  from  the  chambers  in  LincoMs  Inn^ 
where  the  business  was  carried  on,  to  his  own  chambers, 
amongst  which  were  some  of  those  included  in  the 
articles  of  August  1831,  and  others  belonging  to  the 
clients  of  the  partnership. 

Mr.  Heme  took  chambers  in  the  neighbourhood^  for 
the  purpose  and  with  the  intention  of  carrying  on  busi- 
ness as  an  attorney  and  solicitor^  andy  as  was  stated  by 

the 
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the  Plainti£&'  affidavit,  be  threatened  and  intended  to        1841. 
solicit  the  clients  of  Plaindfi'  partnership,  and  to  in^   Jj^"**^^*^^. 
duce,  or  endeavour  to  induce,  such  clients  to  take  away  «. 

their  business  from  the  Plaintifl&'  firm,  and  to  em-  Howb. 
ploy  him  9  the  Defendant,  in  respect  of  their  business ; 
and  he  intended  to  make  use  of  the  documents  and 
papers,  which  were  so  as  aforesaid  surreptitiously  ob- 
tained by  him  from  the  chambers  of  said  partnership, 
for  the  purpose  of  furthering  his  said  designs,  and  of 
preventing  the  Plaintiffs  from  transacting  the  business 
of  their  said  clients,  and  of  otherwise  embarrassing  the 
Plaintiffs  in  the  conduct  of  such  business.  It  was  also 
alleged  by  the  Plaintiffs,  that  the  Defendant  intended 
to  practise  in  the  name  of  a  third  person  in  such  manner 
as  to  evade  his  agreement. 

The  Plaintiffs  thereupon  filed  their  bill,  and  now 
moved  for  an  injunction  '*  to  restrain  the  Defendant  Howe 
from  detaining  and  keeping  possession  of  the  books,  8lc. 
from  the  chambers  occupied  by  the  Plaintiff,*'  and  from 
permitting  the  same  to  remain  away  from  the  office  of  the 
Plaintiffs  &c ;  and  ^'  from  practising  or  in  any  manner 
carrying  on  business  as  a  solicitor  or  attorney  in  any 
part  of  Great  Britain ''  &c. ;  and  to  restrain  him  from 
soliciting  the  clients  of  the  late  firm  of  Howe  and  Hq>' 
tifistallj  to  transfer,  their  business  from  the  Plaintiffi  to 
any  other  solicitor  or  attorney,  or  to  cease  to  employ 
them ;  and  from  acting  as  the  solicitor  or  attorney  of 
any  such  clients. 

* 

Mr.  PernbertoHj  Mr.  RomiUy^  and  Mr.  FreeUng,  in 
support  of  the  motion,  contended,  that  as  the  Defendant 
was  clearly  acting  in  contravention  of  the  agreement,  for 
which  he  had  received  a  large  consideration,  the  Court 
would  endeavour  to  prevent  him;  and  that  whatever 
doubt  might  exist  as  to  the  juri^ctioa  to  grant  an  in- 
junction 
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1841. 


Taylok 

V. 

Davis. 


junction  directing  a  restoration  of  the  papers,  yet  that 
there  was  ample  authority  for  the  proposition,  that  the 
Court  could  effect  it  by  an  injunction  in  a  negatiye  form ; 
Robinson  v.  Lord  Byron  (a).  Lane  v.  NrwdigaU  (A),  and 
Bankin  v.  Huskisson  (c),  where  the  defendants  were  re- 
strained '*  firom  permitting  such  part  of  the  buildings  as 
had  been  already  erected  on  the  garden  or  plot  of  ground 
mentioned  in  the  pleadings,  from  remaining  thereon;" 
and  Spencer  v.  The  London  and  Birmingham  BaitoBmf 
Compam/  (d)  and  Taylor  v.  Davis,  (e) 

Mr.  G.  Turner  J  and  Mr.  Bacon^  contra^  consented  to 
deliver  up  all  the  papers  except  those  which  the  owners 
had  given  the  Defendant  notice  not  to  part  with.  They 
contended,  however,  that  the  agreement  not  to  practise  as 
attorney  in  any  part  of  Great  Britain  for  twenty  years, 
was  void  at  law ;  secondly^  that  it  was  such  an  agree- 
ment as  a  court  of  equity  would  not  specifically  per- 
form ;  and,  thirdly^  that  if,  in  any  case,  a  court  of  equity 
could  direct  a  specific  performance,  yet,  that  under  the 
particular  circumstances  of  this  case,  it  would  decline  so 
to  do.  On  the  first  point,  they  argued  that  the  agree- 
ment being  generally  in  restraint  of  trade  in  Great  Bri- 
tain^ was  void,  as  contrary  to  public  policy :  Mitchel  v. 
Reynolds  {g)i  Homer  v.  Ashford{h\  Homer  v.  Graves{i)\ 
that  it  was  clearly  contrary  to  the  public  interest  to 

permit 


(a)  1  B.  C.  C.  588. 

(5)  10  Fes,  192. 

(c)  4  Simons,  15. 

(</)  8  Simons,  195. 

(e)  Rolls  Xovember  1834, 
where  a  partner  had  abstracted  a 
partnership  book  from  the  count- 
ing-house of  the  firm,  contrary 
to  an  express  covenant  contained 
in  the  deed  of  partnership.  Sir 
C.  C.  Pepys  Master  of  the  Rolls 
granted  an  injuDctioD  restraining 


him  from  continuing  to  violate 
the  covenant ;  and  this  was  con- 
tinued by  Lord  Langdaie,  at  the 
hearing  of  the  cause,  on  the  S8th 
o(  February  1838. 

(g)  I  P.  JVWiams,  181. 

(A)  3  Bing,  322. 

(i)  7  Bing.  755. ;  and  see 
Wickcoci  T.  Coker,  6  Ad.  4r 
Eiiis^43». ;  and  Archer  v. Marsh, 
lb.  959. 
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permit  an  individual  to  disable  himself  by  contract  from        lS4el. 
earning  bis  livelihood,  whereby  he  would  be  doomed  to    Whittakbr 
live  in  idleness,  and  his  labour  be  lost  to  the  state.     In        ,,  «• 
such  a  case  the  Plaintiffs  had  no  right  of  suit  or  action ; 
Thomson  v.   Thomson,  {a)    On  the  second  point,  that 
if  not  strictly  void  at  law,  still  a  court  of  equity  would 
not  enforce  the  agreement,  as  it  was  unreasonable,  and 
'<  publicly  detrimental ;"  Hanington  v.  Du-Chatel  (b) ; 
and  that  this  Court  would   give  such  a  contract   no 
encouragement ;  Prosser  v.  Edmonds  (r) ;  and,  thirdly, 
that  the  Plaintiffs  had  waived  the  agreement  by  per- 
mitting Haaoe  to  practise  on  his  own  account. 

Mr.  Pembertonj  in  reply. 

TTie  Master  of  the  Rolls. 

With  respect  to  that  part  of  the  motion  which  applies 
to  the  deeds  and  papers,  I  shall,  on  the  faith  that  Mr. 
Howe  will  carry  into  e£fect  the  intention  which  has  been 
declared  on  his  part  by  his  counsel,  reserve  any  order  I 
have  to  make  on  this  occasion ;  an  opportunity  will  thus 
be  given  of  making  some  communication  in  the  mean 
time.  Finding  it  necessary  therefore  to  reserve  the 
order  I  may  have  to  make  on  that  part  of  the  case,  I 
think  it  would  be  better  not  to  make  any  order  whatever 
at  present.  I  will,  however,  state  my  present  opinion 
as  far  as  it  is  now  formed,  and  will  take  an  opportunity 
in  the  mean  time  of  considering  the  nature  of  the  in- 
junction  which  I  ought  to  grant. 

I  confess  there  is  something  in  all  contracts  of  this 
nature  of  which  1  have  entertained  some  doubt.  Where 
clients  rely  on  the  professional  skill  and  knowledge  of 

the 

(a)  7  Vet.  470.  (c)  1  Younge  4"  C.  481. 

{b)  1  Bro.  C.  C\  125.: 

Vol.  III.  D  d 
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1841.        the  individual  they  have  long  employed,  I  have  some 
W^^^Mt    ^^^^^  ®®  ^  ^®  policy  of  sanctioning  the  purchase  of  their 
V.  recommendation  of  the  clients  to  other  persons.     These 

doubts  have  not  originated  with  myself,  because  I  re- 
collect very  well  their  being  long  dwelt  upon,  and  com- 
mented on  by  Lord  Eldonj  not  only  in  the  case  of  a 
solicitor  and  his  clients,  but  in  the  cases  of  medical 
men  and  their  patients.  I  perfectly  recollect  a  case  in 
which  the  professional  practice  of  one  physician  had , 
been  sold  to  another,  wherein  the  policy  of  permittii^ 
such  arrangements  was  the  subject  of  great  discussion 
and  consideration.  It  is  not,  however,  for  me  to  act 
upon  any  doubts  I  may  entertain  of  that  nature^ 
because  agreements  of  this  description  have  been  too 
often  sanctioned  to  be  now  questioned.  [After  referring 
to  the  painful  circumstances  of  this  case,  his  Lordship 
said]  I  think,  notwithstanding  the  able  argument  in  this 
case,  that  there  must  to  some  extent  be  an  injunction 
against  the  Defendant  with  r^ard  to  the  practice 
which  it  seems  he  now  intends  to  carry  on ;  but  as  some 
time  must  elapse  before  a  final  judgment  can  be  pro* 
nounced  on  this  motion,  I  will  in  the  mean  while  read 
over  the  affidavits  and  refer  to  the  authorities,  and  I 
will  consider  the  extent  of  the  injunction  which  must 
be  granted.  I  trust,  that  in  the  mean  time  Mr.  Howe 
will  act  band  Jide  in  accordance  with  the  instructions 
he  has  given  his  counsel  with  respect  to  the  papers. 


Jan.  18.  Affidavits  being  now  produced  as  to  the  delivery  up 

of  the  papers,  &c., 

The  Master  of  the  Rolls  said.  In  order  that  I 
may  make  an  order  applicable  to  the  papers  and  boxes 
under  the  present  state  of  circumstances,  I  think  it 
will  be  necessary  to  examine  minutely  the  additional 

affidafic 
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affidavit  dow  produced;  and  perhaps  it  may  be  neces*  1841. 
sary  for  the  PlaintiiFs  to  afford  some  explanation  thereon. 
In  the  mean  time,  I  think  it  my  duty  to  do  all  that  the 
jurisdiction  of  the  Court  enables  me  to  do  to  protect 
these  Plaintiflb ;  and  I  will  proceed  to  state  my  opinion 
as  to  the  injunction  I  must  pronounce.  . 

•  The  motion  is  for  an  injunction  to  restrain  the  De- 
fendant from  detaining  and  keeping  possession  of^  or 
destroying  certain  documents,  and  also  to  restrain  him 
from  practising  or  carrying  on  business  as  an  attorney 
and   solicitor.     [His   Lordship   stated   the  agreement 
between  the  parties,  and  the  circumstances  under  which 
it  was  entered  into,  and  the  subsequent  arrangement 
between  the  Plaintiffi  and  the  Defendant  Mr.  Homey  and 
proceeded.]     Mr.  Heme  continued  to  act  under  the  new 
arrangement ;  and  a  question  arose  whether,  under  that 
arrangement,  he  was  a  partner  with  Whittaker  and  7a/- 
ham^  or  not*    That  he  was  subject  to  the  liabilities  of  a 
partner  as  between  the  firm  and  other  parties,  appears 
to  me  evident  from  the  use  which  was  made  of  his  name, 
iuid  the  nature  of  his  employment.     Whether  he  was 
to  be  called  a  partner  as  between  himself  and  Whit" 
taker  and  Tatham  is  not  very  material;  because,  if  a 
partner,  he  was  to  have  the  fixed  sum  of  BOOL  and 
afterwards  700/.  a  year,  as  and  for  his  share  of  profits; 
and  if  not  a  partner,  he  was  to  receive  the  same  sum 
as  a  remuneration  for  his  services.     Nominally,  at  least, 
he  was  a  partner,  and  with  that  name  he  was  employed 
as  the  assistant  and  adviser  of  the  plaintiffi,  and  not 
in  any  inferior  capacity. 

In  August  1840,  the  dispute  as  to  the  partnership 
continued.  Mr.  Howe  then  insisted  on  its  being  dis- 
solved ;  Whittaker  thought  there  was  no  partnership  to 
dissolve ;  but  at  last  they  agreed  to  sign,  and  did  sign  and 
publish  a  notice  of  dissolution  of  the  partnership^  but  at 
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1841.  the  same  time  Mr.  Hatoe  signed  an  acknowledgment  that 
Whittakof's  signature  of  the  notice  of  dissolution,  should 
not  prejudice  any  question  between  them  as  to  a  part- 
nership having  actually  subsisted  between  them.  About 
the  same  time  the  name  of  the  firm,  painted  on  the  door 
of  the  chambers,  was  altered,  and  the  name  of  Mr./fovr, 
being  separated  from  its  former  connexion  with  the 
others,  was  painted  on  the  door  separately  from  them. 

In  all  this  I  confess  that  I  see  nothing  in  the  conduct 
of  Mr.  Howe  which  the  Plaintiffs  are  entided  to  com- 
plain of,  it  was  optional  with  him  whether  he  would 
permit  his  name  to  continue  in  the  firm  or  not,  or  whe- 
ther he  would  or  not  continue  to  give  his  personal  aid 
in  carrying  on  the  business.  He  might  put  an  end 
to  his  separate  agreement  for  that  purpose  when  be 
pleased. 

But  upon  a  careful  perusal  of  the  affidavits,  I  find 
notliing  upon  which  I  can  safely  conclude,  or  from 
which  it  appears  probable,  that  Mr.  IVhittaker  had  in 
any  way  released  Mr.  Haxe  from  the  obligations  into 
which  he  had  entered  on  the  4th  of  August  1831 :  for 
additional  consideration  Mr.  Hanoe  was  to  render  addi- 
tional aid  in  carrying  on  the  business ;  but  the  duty  for 
which  the  former  consideration  was  actually  paid  was 
not  altered.  If  Mr.  Howe  thought  that  he  was  at 
liberty  to  practise  for  himself  notwithstanding  that 
agreement,  I  think  that  he  has  not  shewn  any  sufficient 
grounds  for  that  opinion,  and  that  whatever  his  own 
view  might  be,  it  is  not  justified  by  the  facts  which  he 
has  stated ;  neither  does  it  appear  to  me  to  be  shewn  by 
the  evidence  now  before  me,  that  after  Atigusi  1840  he 
so  acted  for  himself  as  solicitor,  as  to  acquire  a  right  to 
do  so  by  the  acquiescence  and  consent  of  IVhittaker* 
Nevertheless,  oa  the  25th  of  December^  in  the  absence 
and  without  the  knowledge  of  Whittaker  and  Tathamy 

Mr. 
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Mr.  Howe  removed  a  great  many  documents  from  thc; 
chambers  where  the  partnership  business  was  carried 
on,  to  chambers  of  his  own,  where  he  now  insists  he 
has  a  right  to  carry  on  business  for  himself;  and  his 
defence  is,  that  the  agreement  he  entered  into  is  void, 
or  if  not  void,  that  it  is  such  as  this  Court  cannot  specie 
fically  perform ;  and  therefore  he,  with  the  consider- 
ation  in  his  pocket,  has  a  right  to  act  in  violation  of  the 
contract  for  which  the  consideration  was  given. 


1841. 


Whittakbb 

r, 

Howe. 


With  respect  to  the  validity  of  the  agreement,  it  is 
not  now  made  a  question  whether  attorneys  and  soli* 
citors  can  lawfully  agree  to  secure  their  clients  to  the 
attorneys  and  solicitors  who  succeed  them  in  business. 
In  Candler  v.  Candler  (a).  Lord  Eldoti^  referring  to  Btmn 
V.  Guy  (6),  said,  ^*  I  doubted  whether  professional  men 
could  be  recommended,  not  for  skill  and  knowledge  in 
the  profession,  but  for  a  sum  of  money  paid  and  ad- 
vanced. I  knew  that  this  would  rip  up  many  trans- 
actions, and  I  was  happy  that  the  Court  of  King's 
Bench  was  of  a  different  opinion,  though  I  never  could 
entirely  reconcile  myself  to  their  doctrine."  But  the 
agreement  as  to  this  being  undisputed,  it  is  alleged  to 
be  void  as  being  in  restraint  of  the  exercise  of  trade  or 
profession.  In  the  cases  which  have  occurred  I  have 
not  observed  any  distinction  taken  between  trade  and 
professions ;  but  the  distinction  between  different  sorts 
of  trades  or  professions  has  been  taken,  and  appears  to 
be  material. 


In  this  case  a  valuable  consideration  being  given,  the 
question  is,  whether  the  restraint  intended  to  be  im- 
posed on  Mr.  Heme  is  reasonable.  The  words  of  Chief 
Justiccf  Tindal  in  Homer  v.  Graves  (c)  may  be  safely 
adopted.     ^*  We  do  not  see  how  a  better  test  can  be 

applied 


(a)  Joe.  231. 


(h)  4  Eoit^  190. 
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1841.       applied  to  the  question  whether  this  is  or  not  a  reason- 
Whittakbr    *^'®  restraint  of  trade,  than   by  considering  whether 
V,  the  restraint  is  such  only  as  to  afford  a  fair  protection  to 

the  interests  of  the  party  in  favour  of  whom  it  is  given, 
and  not  so  large  as  to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  [requires]  can  be  of  no  benefit 
to  either;  it  can  only  be  oppressive,  and  if  oppressive,  it 
is  in  the  eye  of  the  law  unreasonable.  Whatever  is  in- 
jurious to  the  interests  of  the  public  is  void  on  the 
grounds  of  public  policy.'' 

Now,  whatever  may  be  the  talents,  knowledge,  and 
experience  of  Mr.  Hawe^  and  I  am  disposed  to  rate 
them  highly,  I  cannot  say  that  in  my  opinion  the  public 
interest  will  be  in  any  way  interfered  with  or  affected  by 
his  not  being  allowed  to  practise  as  an  attorney  and 
solicitor  in  Great  Britain  for  twenty  years  without  the 
consent  of  Mr.  Whittaker. 

The  question  therefore  is,  whether  the  restraint 
ought  to  be  considered  as  reasonable  in  this  particular 
case.  The  business  is  that  of  an  attorney  and  solicitor, 
which,  to  a  large  extent,  may  be  carried  on  by  corre- 
spondence or  by  agents,  and  as  to  which  it  has  already 
been  decided,  that  a  restraint  of  practice  within  a  dis* 
'  tance  of  150  miles  was  not  an  unreasonable  restraint 
It  was  decided  in  the  case  of  the  surgeon  dentist, 
where  the  occupation  required  the  personal  presence  of 
the  practiser  and  the  patient  at  the  same  place,  that  a 
restraint  of  practice  within  a  distance  of  100  miles  was 
an  unreasonable  restraint 

Agreeing  with  the  Court  of  Common  Pleas,  that  in 
such  cases  *^  no  certain  precise  boundary  can  be  laid 
down  within  which  the  restraint  would  be  reasonable, 
and  beyond  which  excessive;"   having  rcfgard  to  the 

nature 
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nature  of  the  profession,  to  the  limitation  of  time,  and  to       1841. 

the  decision  that  a  distance  of  150  miles  does  not  de-  x^^^^^ 

Whittaker 

scribe  an  unreasonable  boundary,  I  must  say,  as  Lord  v. 

Kemfon  said  in  Dams  v.  Mason  (a),  ^^  I  do  not  see  that 
the  limits  are  necessarily  unreasonable,  nor  do  I  know 
how  to  draw  the  line." 

At  present,  therefore,  I  cannot  come  to  the  conclusion 
that  this  agreement  is  void ;  and  I  do  not  think  that  this 
Court  can  refuse  to  grant  an  injunction  to  restrain  the 
violation  of  a  contract  or  covenant, « because  there  may 
be  some  part  of  the  agreement  which  the  Court  could 
not  compel  Uie  Defendant  specifically  to  perform. 

In  the  progress  of  the  cause  it  may  become  necessary 
to  consider  further  the  points  which  have  been  raised ; 
but  at  present  I  am  of  opinion,  that  the  right  claimed 
by  Mr.  Haaoe  to  act  in  violation  of  the  contract  for 
which  he  has  received  the  consideration  is,  to  say  the 
least,  so  far  doubtful  that  he  ought  not  to  be  permitted 
to  take  the  law  into  his  own  hands,  and  carry  on  his 
business  at  his  own  pleasure,  and  without  regard  to  the 
severe  injury  which  he  may  do  to  the  Plaintiff. 

Restrain  him  from  practising  as  an  attorney  or 
solicitor  in  any  part  of  Great  Britairij  either  in  his  own 
name  or  in  the  name  of  any  other  person^  and  from  en- 
deavouring to  induce  any  persons  who  were  the  clients 
of  Hotoe  and  Heptinstalf  or  of  HcnnCi  Whittaker  and 
Tathamj  to  cease  or  abstain  from  employing  Whittaker 
and  Tatham  as  their  attorneys  or  solicitors. 

{a)  5  Term  Rep.  118. 


NoTE.»-An  injunctioii  was  afterwards  granted  as  to  the  deeds 
and  papers,  but  which  has  not  yet]been  drawn  up. 

m  > 
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Nov.  14.  The  ATTORNEY-GENERAL  v.  STRUTT. 

An  inform-  FTIHE  information  stated,  that  Richard  Tweedy,  by  his 

ation  made  I         -n   i       j  -                  *                «  i  •     i      i          -» 

claim,  on  be-  will  dated  in  1574,  ^'gave  all  his  lands  and  tene- 

half  of  a  ments  called  Prentices,  in  Stow  Maries,  in  the  county  of 

chanty,  to  a  .  i    ■  .    i                ,               *.              . 

farm,  out  of  Essex,  with  bis  lease  and  term  of  years  in  the  same,''  to 

rnnual^renf*^  ^'^'"^  trustees  and  their  heirs,  for  the  endowment  of 
chai^ge  had  for  four  almshouses  for  four  poor  inhabitants  of  Stock  and 

many  years  p^^L^^ 

been  paid.  Jiorefiatn. 

The  Defend. 

ant  admitted  %     t*                 -i                    .          /viix/*-! 

the  right  to  That  the  farm  was  in  the  occupaUon  of  the  Defend- 

tne  rent-  ^jf  ^jjq  claimed  it  under  the  will  of  his  father,  who 

charge,  but 

contended  purchased  it  in  1788 ;  and  that  the  Defendant  paid  an 

sentedVartiiw  annual  sum  of  IS/.  125.  as  a  rent-charge  issuing  there- 
who  were  pur-  out.     The   information  insisted  that  the  charity  was 

farm  for  valu-  entitled  to  the  whole  income  of  the  property,  amounting 

able  consider-  to  about  66U  a  year.     It  charged  that  the  Defendant 

notice.    He  I^&d  in  his  possession  deeds,  &&,  whereby  or  wherefrom 

had '"  h*  ^^  ^^  ^^^®  ^^  ^^®  charity  would  appear,  or  which  con- 
possession  tained  recitals  relating  to  the  charity, 
title  deeds 
which  made 
out  his  own  The  Defendant  stated,  that  his  father  had  purchased 

not  make  out  ^'^  Prentices  with  other  property  in  1787j  "subject  to 

or  evidence  a  rent-charge  of  13/.  \^s,  per  annum  to  the  poor  of 

the  title  of  the  ^      ,    ^      ,^            ...                     .                o            ^ 

charity:  Held,  Stock  Boreham,  and  subject  to  a  quit  rent  ot  5s.  la.  per 

f^ndant^w^^  annum  to  the  manor  of  North  Farnbridge  ;  and  that  his 

not  bound  to  father  had  no  notice  of  the  will  of  Richard  Tweedy,  or 

produce  them,  ^y^^  ^^^^^^^  ^5^,^^^  ^f^^  ^j^^^j^^^ 


He  set  forth  the  title  deeds  under  which  he  claimed, 
commencing  in  1606,  in  one  of  which,  dated  in  1718, 
the  property  was  conveyed,  "  one  annual  rent  or  charge 
of  13^  125.,  payable  half-yearly,  by  equal  portions,  to 

the 
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the  several  parishes  of  Stock  and  Boreham,  in  the  county 
of  Essex  aforesaid,  being  so  much  theretofore  to  them 
given  by  Richard  Tweedy^  Esq.,  long  since  deceased, 
and  charged  and  chargeable  in  and  upon  the  said  pre- 
mises only  excepted."  The  Defendant  relied  on  being 
a  purchaser  for  valuable  consideration,  without  notice^ 
and  on  the  Statute  of  Limitations,  and  insisted  that  the 
charity  was  legally  entitled  to  the  rent^harge  only. 

He  admitted  that  he  had  in  his  possession  certain 
title  deeds,  relating  to  the  premises  in  question  in  this 
cause,  and  to  other  premises;  but  he  said  that  these 
title  deeds  constituted  the  title  of  the  parties  claiming 
the  premises  under  the  will  of  his  father  John  Stndt^ 
and  did  not  constitute,  make  out,  or  evidence  the  al- 
leged title  of  the  charity. 

A  motion  was  now  made  for  the  production  of  the 
papers,  &c. :  the  discussion  turned  on  the  liability  of  the 
Defendant,  under  these  circumstances,  to  produce  the 
title  deeds. 

Mr.  Pemberton  and  Mr.  Blunts  in  support  of  the  mo- 
tion, contended,  that  the  Attorney-General  was  entitled 
to  the  production  of  the  title  deeds,  in  order  to  see  whe- 
ther there  was  any  admission  therein  of  the  title  of  the 
charity  to  the  property  in  question;  and  that  as  the 
charity  was  mentioned  in  one  of  them,  the  Defendant, 
and  those  through  whom  he  claimed,  must  be  taken 
to  have  had  notice  of  the  rights  of  the  charity ;  in  which 
case  the  Attorney-General  was  clearly  entitled  to  see 
them. 
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The 

Attornby- 

Oeneral 

r. 

Stbutt. 


That,  as  the  lands  out  of  which  the  rent-charge  was 
issuing,  had  been  intermixed  with  others,  the  Attorney- 
General  was  entitled  to  the  production  of  the  title  deeds. 


m 
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The 

Attornby« 

General 

V. 

Strutt. 
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in  order  to  determine  the  particular  lands  ont  of  which 
the  rent<:harge  was  issuing. 

Mr.  Kindersley  and  i/Lr.  James  RusseUj  contra.  The 
title  of  the  charity  to  the  rent-charge  is  admitted,  and 
it  has  always  been  paid ;  but  t^e  title  to  the  land  is  al- 
together denied.  The  Attorney-General,  therefore,  has 
no  right  to  the  production  of  the  deeds  which  prove  tlie 
title  of  the  Defendant  only,  and  not  that  of  the  Plaintiff; 
Adams  v.  Fisher,  {a) 

The  case  of  confusion  of  boundaries  is  not  made  by 
the  information,  and  cannot  now  be  insisted  on. 


Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls. 

The  documents  other  than  the  title  deeds  must  be  pro- 
duced. As  to  the  title  deeds,  the  question  is,  whether, 
in  the  present  state  of  the  record,  and  having  regard 
to  the  claim  made  by  the  information^  the  Attorney- 
General  has  now  a  right  to  the  production  of  them. 
In  the  course  of  these  proceedings  it  may  be  very  im- 
portant to  have  them  produced ;  but  I  am  of  opinion 
that  the  record  is  not  at  present  in  such  a  state  that  I 
can  compel  their  production. 

The  claim  made  by  the  Attorney-General  is  simply 
for  the  recovery  of  the  land.  The  defendant  says  he  is 
in  the  situation  of  a  purchaser  for  valuable  consideration 
without  notice.  In  the  reference  to  the  rent-charge, 
to  which  the  charity  is  admitted  to  be  entitled,  there 
is  nothing  to  connect  it  with  the  origin  of  the  charity ; 
and  the  Defendant  may  therefore  be  right  in  sa3ring 

that 

(a)  8  Keen^  754.  and  3  Myl.  ^  Cr.  526. 


CASES  IN  CHANCERY.  399 

that  die  deeds  relate  solely  to  his  own  title,  and  not        1840. 

to  that  of  the  charity.     In   the  present  state  of  the  ^*^^mf^^^ 

record,   I  cannot  order  the   production  of  the  title  Attorney- 

deeds.  General 

Strutt. 


WELLS  t;.  GIBBS.  Dec.  lo,  ii. 


Tl  Y  an  interlocutory  order  made  in  this  cause  on  the  Whether  an 
-*-•  llthof  Jime  1840,  the  Defendant  was  ordered,  o«^«rtopay 

'   money  into 
within  a  month  from  that  time,  to  pay  into  the  Bank,  Court  to  the 

with  the  privity  of  the  Accountant^Gefieral  of  this  Court,  ^g^'jg  ^^ 

to  the  credit  of  this  cause,  the  sum  of  1404/.  2s.  o^er  within 

the  meaning 
of the  1  & 

On  the  Sd  oijvly  1840,  the  Plaintiffs,  by  their  so-  ^  J"*^';  ^-  ^^9- 
licitor,  caused  a  memorandum  or  minute  of  this  order  so,  whether  a 
to  be  left  with  the  senior  Master  of  the  Court  of  Com-  ^JlKment 
mon  Pleas,  pursuant  to  the  statute  of  the  1  &  2  Vict,  for  contempt 

1 1  n       1  o  would,  under 

C.  no.  5.  ly.  thg  sixteenth 

section,  in- 

The  Defendant  having  made  default  in  payment  of  charge  ob- 
the  money  into  Court,  was,  in  Ncwember  1840,  taken  ^ned  under 
into  custody  by  the  Seijeant-at^Arms,  and  was  after-  section. 
wards  turned  over  to  the  FUet.  i,.™'— ""^ 

naR  no  juris- 
diction to 

It  was  now  moved,  on  his  behalf,  that  the  orders  and  faster  of  the 
warrant  under  which  he  was  imprisoned  might  be  dis-  Common 

Pleas  to  vacate 

charged,  and  that  the  Defendant  might  be  discharged ;  a  memoran- 
and  also  that  the  entry  or  registry  made  by  the  senior  ^""  entered 
Master  of  the  Court  of  Common  Pleas  at  Westminster^  i  &  2  Vici. 
of  the  order  of  the  1 1th  day  of  June^  in  pursuance  or  pre-  ^rder  of'uiis* 
tended  pursuance  of  the  1  &  2  Vict.^  might  be  cancelled  Court. 
or  vacated  for  irr^ularity,  and  as  not  being  authorised 

by, 
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bV)  or  within  the  scope  and  meaning  of,  the  said  act 
of  parliament ;  or  otherwise,  that  the  Plaintiffs  might 
be  deemed,  and  taken,  and  be  accordingly  declared  to 
have  relinquished  all  right  and  title,  to  the  benefit  of 
such  (if  any)  charge  or  security  as  they  might  have  ob- 
tained or  be  entitled  to,  under  the  powers  of  the  said  act 
of  parliament,  by  means  or  in  respect  of  the  order  of  the 
11th  day  of  June  last;  and  that  the  Plaintiffs  might 
forfeit  and  be  declared  to  have  forfeited  the  same  ac- 
cordingly. And  that  in  either  case  satisfaction  might 
(if  necessary)  be  entered  on  the  entry  or  registry  of 
such  last-mentioned  order,  or  of  the  memorandum  or 
minute  thereof,  (a) 

Mr. 


(a)  By  the  thirteenth  section 
of  the  1  &  2  Vict,  c.  110^  it  is 
enacted  that  a  judgment  entered 
up  in  any  of  Her  Majesty's  su- 
perior Courts  at  Wesimhuter 
should  operate  as  a  charge  upon 
all  lands,  &c.,  to  which  such 
person  shall  be  entitled,  and  the 
judgment  creditor  is  to  have  the 
same  remedies  in  a  court  of 
equity  as  if  the  debtor  had 
agreed  to  charge  the  heredita- 
ments therewith,  but  the  creditor 
is  not  to  be  entitled  to  proceed 
in  equity  to  obtain  the  benefit 
of  such  charge  until  the  expira- 
tion of  a  year. 

The  sixteenth  section  enacts, 
"  That  if  any  judgment  creditor, 
who,  under  the  powers  of  this 
act,  shall  have  obtained  any 
charge,  or  be  entitled  to  the 
benefit  of  any  security  whatso- 
ever, shall  afterwards,  and  be- 
fore the  property  so  charged  or 
secured  shall  have  been  con- 
verted into  money  or  realised^ 


and  the  produce  thereof  applied 
towards  payment  of  the  judg- 
ment debt,  cause  the  person  of 
the  judgment  debtor  to  be  taken 
or  charged  in  execution  upon 
such  judgment,  then  and  ia  such 
case  such  judgment  creditor 
shall  be  deemed  and  taken  to 
have  relinquished  all  right  and 
title  to  the  benefit  of  such  charge 
or  security,  and  shall  forfeit  the 
same  accordingly." 

The  eighteenth  section  en- 
acts, '^  That  all  decrees  and  or- 
ders of  courts  of  equity,  and  all 
rules  of  courts  of  common  law, 
and  all  orders  of  the  Lord  Chan- 
cellor or  of  the  Court  of  Re- 
view in  matters  of  bankruptcy, 
and  all  orders  of  the  Lord 
Chancellor  in  matters  of  lunacy, 
whereby  any  sum  of  money,  or 
any  costs,  charges,  or  expenses, 
shall  be  payable  to  any  person, 
shall  have  the  effect  of  judg- 
ments in  the  superior  courts  of 
common  law,  and  the  persons  to 

whom 
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Mr.  Kindersley  and  Mr.  Evans  in  support  of  the  mo- 
tion. The  interlocutory  order  of  the  1 1th  oijune  to  pay 
money  into  Courts  with  the  privity  of  the  Accountant- 
General,  to  the  credit  of  the  cause^  is  not  within  the 
eighteenth  section  of  the  1  &  2  Vict.  c.  1 10.,  which  refers 
only  to  any  sum  of  money  *^ payable  to  any  person.** 
This  is  made  evident  from  the  words  which  follow  in 
the  same  section ;  for  the  order  is  to  have  the  effect  of 
a  judgment,  and  <Hhe  persons  to  whom  such  money, 

&C-, 


1840. 


whom  any  such  monies,  or  costs, 
charges,  or  expenses,  shall  be 
payable,  shall  be  deemed  judg- 
ment creditors  within  the  mean- 
ing of  this  act ;  and  all  powers 
hereby  given  to  the  judges  of 
the  superior  courts  of  common 
law  with  respect  to  matters  de- 
pending in  the  same  courts, 
shall  and  may  be  exercised  by 
courts  of  equity  with  respect  to 
matters  therein  depending,  and 
by  the  Lord  Chancellor  and  the 
Court  of  Review  in  matters  of 
bankruptcy,  and  by  the  Lord 
Chancellor  in  matters  of  lunacy; 
and  all  remedies  hereby  given 
to  judgment  creditors  are  in 
like  manner  given  to  persons  to 
whom  any  monies,  or  costs, 
charges,  or  expenses,  are  by 
such  orders  or  rules  respectively 
directed  to  be  paid." 

The  nineteenth  section  en- 
acts, ''  That  no  judgment  of  any 
of  the  said  superior  courts,  nor 
any  decree  or  order  in  any 
court  of  equity,  nor  any  rule  of 
a  court  of  common  law,  nor  any 
order  in  bankruptcy  or  lunacy, 
shall  by  virtue  of  this  act  affect 
any  lands,  tenements,  or  here- 


ditaments as  to  purchasers, 
mortgagees,  or  creditors,  unless 
and  until  a  memorandum  or 
minute,  containing  the  name, 
and  the  usual  or  last  known 
place  of  abode,  and  the  title, 
trade,  or  profession  of  the  per- 
son whose  estate  is  intended  to 
be  affected  thereby,  and  the 
court  and  the  title  of  the  cause 
or  matter  in  which  such  judg- 
ment, decree,  order,  or  rule 
shall  have  been  obtained  or 
made,  and  the  date  of  such  judg- 
ment, decree,  order,  or  rule,  and 
the  account  of  the  debt,  dam- 
ages, costs,  or  monies  thereby 
recovered  or  ordered  to  be  paid, 
shall  be  left  with  the  senior 
master  of  the  Court  of  Common 
Pleas  at  Wettmnster,  who  sliall 
forthwith  enter  the  same  par- 
ticulars in  a  book  in  alphabetical 
order,  by  the  name  of  the  per- 
son whose  estate  is  intended  to 
be  affected  by  such  judgment, 
decree,  order,  or  rule ;  and  such 
officer  shall  be  entitled  for  any 
such  entry  to  the  sum  of  St. ; 
and  all  persons  shall  be  ^t  li- 
berty to  search  the  same  book 
on  payment  of  the  sum  of  is. 
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&C.,  shall  be  payable  shall  be  deemed  judgment  cre- 
ditors." Who,  then,  in  this  case  can  be  deemed  the 
judgment  creditors  ?  The  Court,  or  the  Bank,  or  the 
Accountant-General  ?  It  is  evident  that  the  act  con- 
templated only  such  an  order  as  decided  the  right  to 
the  money,  and  not  an  interlocutory  order  in  a  cause, 
in  which  neither  the  right  nor  liability  is  adjudicated 
on,  and  which  is  made  simply  for  the  purpose  of  se^ 
curity  until  the  hearing  of  the  cause.  If,  then,  the 
case  is  not  within  the  eighteenth  section,  the  Plaintiff 
had  no  right  to  enter  a  memorandum  with  the  Master 
of  the  Common  Pleas :  it  forms  a  cloud  over  his  title, 
and  makes  his  property  unmarketable.  The  memo- 
randum entered  by  virtue  of  the  proceeding  in  this 
Court  ought,  therefore,  to  be  removed.  If,  however,  the 
order  comes  within  the  act,  and  is  to  have  the  effect  of 
a  judgment  ^^  in  the  superior  courts  of  common  law'* 
under  the  eighteenth  section,  then,  by  leaving  the  me- 
morandum under  the  niheteenth  section,  the  Plain ti£& 
obtained  ft  charge  on  the  land,  and  thereby  made  their 
election  to  proceed  against  the  Defendant's  property, 
and  were  estopped  by  the  common  law  from  afterwards 
proceeding  against  the  Defendant's  person  (a) ;  or,  in 
another  view  of  the  case,  the  Plaintiffs  having  obtained 
the  charge,  must,  under  the  sixteenth  section,  be  deemed 
to  have  relinquished  it  by  subsequently  arresting  the  De- 
fendant :  in  the  former  case  the  arrest  was  irregular ;  in 
the  latter,  the  charge  has  been  avoided.  It  would  be 
most  unjust  to  keep  a  party  in  prison  for  the  non- 
payment of  money  which,  by  reason  of  the  charge 
created  on  his  estate  for  the  same  debt,  he  is  rendered 
unable  to  raise  out  of  his  property. 


Mr.  Pemberton  and  Mr.  Hallett^  contra.     The  case  is 

within  the   eighteenth  section.      The  order  is  in  the 

most 
(a)  Z  JBac.  Ahr.  395* 
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most  usual  form  in  equity  to  pay  into  Court  to  the  1840. 
credit  of  the  cause,  for  the  benefit  of  the  claimants.  It 
is  the  same  as  if  money  were  directed  to  be  paid  into  a 
banker's  to  the  credit  of  a  particular  person's  account* 
However,  it  is  quite  unnecessary  to  decide  the  point  on 
this  occasion. 

As  to  ordering  the  discharge  of  the  Defendant,  (a 
trustee  who  has  applied  the  trust  fund  to  his  own  use,) 
there  is  nothing  in  the  act  or  in  the  previous  practice  to 
warrant  it.     The  act  says,  that  by  taking  the  person  of 
the  debtor  in  execution,  the  previous  charge  on  the  land 
shall  be  relinquished  and  forfeited ;  be  it  so,  but  there 
is  nothing  to  authorise  the  discharge* of  the  Defendant 
The  Defendant,  however,  has  never  been  taken  in  exe-. 
cution ;  the  process  against  him  is  for  his  contempt  of 
the  Court,  and  differs  widely  from  the  process  in  the 
common  law  courts:  the  distinction  has  been  clearly 
established    in    the    recent    Irish    case    of  Miller   v» 
Knox,  (a)     Contempt  in  equity  is  a  criminal  proceed- 
ing, and  for  centuries  the  practice  in  equity  has  been^ 
to  enforce  the  payment  of  a  debt  or  the  performance 
of  a   duty,    compulsorily    both  against  the  property 
and  the  person  at  the  same  time.      The  act  referred 
to  does  not  abridge  the  Plaintiff's  rights :  though  po- 
pularly regarded  as  an  act  for  the  abolition  of  imprison- 
ment for  debt,  it  is  merely  to  abolish  arrest  on  mesne 
process,  with  certain  qualifications:  its  object  is  to  give 
a  creditor  a  more  extensive  remedy  against  the  pro- 
perty of  his  debtor,  and  not  to  limit  it. 

As  to  vacating  the  memorandum,  this  Court  has  no 
authority  so  to  do.  If  the  charge  is  void  by  the  statute, 
it  is  a  mere  nullity,  and  there  is  no  necessity  for  this 
Court  to  declare  it  so,  for  it  cannot  affect  the  Defend- 
ant's title;  a  purchaser  could  not,  on  that  account, 

object 
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1840.        object  to  perform  bis  contract  to  purcbase  it  (a)     A 
^^ELLs^     P^rty  migbt  as  well  apply  to  take  a  fine  or  recovery 
V,  from  tbe  records  of  tbe  Common  Pleas,  or  to  cancel 

tbe  registration  of  a  deed  or  judgment  affecting  property 
in  jtbe  county  of  Middlesex. 

Mr.  Kinderslet/i  in  reply. 

The  Master  of  the  Rolls. 

Tbis  is  certainly  a  very  singular  application.     I  am 

asked   to   vacate   tbe    memorandum   which    has   been 

entered  with  tbe  senior  Master  of  tbe  Common  Pleas, 

on  tbe  ground,  fir|^  that  it  is  not  within  tbe  scope  of 

the  act  of  parliament  referred  to ;  and,  secondly,  that  if 

it  should  be  considered  within  the  act,  then  that  tbe 

subsequent   proceedings   worked   a   forfeiture    of  tbe 

charge  on  the  property  of  the  Defendant;  and  it  is 

then  asked,  if  the  Court  should  decline  to  vacate  the 

memorandum,  that  the  Defendant  may  be  discharged. 

It  is  admitted  that  all  the  proceedings  of  contempt  in 

this  Court  have  been  perfectly  regular:  there  was  an 

order  for  tbe  payment  of  money  duly  executed,  and  the 

Defendant,  without  any  irregularity,  has  been  lodged 

in  prison  for  bis  disobedience  of  that  order;    and   I 

am  asked  to  discharge   these  regular  proceedings,  so 

as  to  deprive  the  Plaintiff  of  the  means  which  the  law 

allows  him  of  enforcing  obedience  to  tbe  order  of  the 

Court ;  and  that,  too,  on  the  ground  that  be  has  done 

something  which  he  is  either  not  entitled  to,  or  ought 

not  to  avail  himself  of.     I  feel  some  satisfaction  that  it 

is  not  incumbent  on  me  to  determine  whether  such 

orders  of  this  Court  are  or  are  not  within  the  view  of 

this  act  of  parliament,  because  I  have  no  authority  to 

interfere  in  the  way  in  which  I  am  asked.    If  the  oflScer 

of  the  Common  Pleas  has  improperly  entered  tbis  me- 

morandum> 
[a)  SugdefCs  Vendors,  648.  8th  ed. 
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morandum,  what  control  have  I  over  him?  I  am  of 
opinion  that  I  have  no  authority  to  make  an  order  on 
him,  and  that  my  only  jurisdiction  would  be  through 
the  parties  to  the  cause. 

If  the  case  were  within  the  act,  then  comes  the 
question  whether  there  has  been  such  a  proceeding  as 
ought  to  work  a  forfeiture  of  the  charge ;  and  if  there 
has,  then  arises  the  question  whether  I  can  declare  a 
forfeiture  on  this  occasion  and  in  this  manner. 


1840. 


The  first  question  would  lead  to  an  investigation 
of  the  practice  of  this  Court.  The  act  says,  a  party 
having  obtained  a  charge  on  the  debtor's  property, 
shall  be  deemed  to  have  relinquished  it,  if  he  charges 
the  person  of  the  Defendant  in  execution;  and  the 
question  which  arises  is,  whether  the  process  of  con- 
tempt, or  a  caption  under  an  attachment,  &c.  issuing 
out  of  this  Court,  is  a  taking  within  the  act.  It  cer- 
tainly is  not  the  same  thing  as  a  taking  under  a  ca. 
sa.  at  law;  nor  is  this  Court  bound  by  the  decisions 
of  courts  of  law,  which  in  some  cases  prohibit  a  party 
proceeding  against  the  property  and  person  at  the  same 
time.  In  the  earliest  cases,  where  after  a  decree  had 
been  pronounced,  and  a  Defendant  had  been  taken  under 
process  of  contempt  for  his  disobedience  in  not  perform- 
ing the  decree,  it  became  a  matter  of  consideration  whe- 
ther the  Court  was  justified  in  granting  a  sequestration, 
or  whether  there  could  be,  what  might  be  called,  execu- 
tion against  the  person  and  property  at  the  same  time. 
I  find  that  in  very  early  cases  it  was  a  matter  of  great  con- 
sideration, and  the  Lord  Chancellor,  having  the  assist- 
ance of  one  of  the  common  law  Judges,  determined  that 
a  sequestration  against  a  person  in  prison  for  disobe- 
dience of  the  same  order  was  valid ;  Hide  v.  PettiL  (a) 

The 

(a)  1  CA.  Of.  91. 

Vol.111.  Ee 
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The  two  concurrent  processes  have^  therefore,  at  all 
times  existed  in  this  Court,  and  they  exist  at  this  mo- 
ment; and  there  can  be  no  doubt  that  if  in  this  case 
the  Defendant  were  to  remain  in  prison  and  neglect 
to  pay  in  the  money^  a  sequestration  would  go  against 
his  estate. 


1  am  relieved  from  the  necessity  of  deciding,  whether, 
by  the  construction  of  this  act,  a  caption  under  an  at- 
tachment is  to  be  considered  a  caption  in  execution, 
for  I  do  not  consider  that,  under  the  present  circum- 
stances, and  on  this  motion,  I  am  in  a  situation  to 
make  such  a  declaration.  Even  if  I  had  jurisdiction 
over  the  officer  of  the  Common  Pleas,  I  must  be  satis- 
fied that  what  is  asked  is  necessary  to  be  done:  that 
the  act  of  parliament  is  defective,  and  that  I  have  some 
jurisdiction  to  supply  the  deficiency.  .  The  act  says  that 
the  charge  shall  be  deemed  forfeited ;  what  more  can 
possibly  be  done  ?  I  am  asked  by  a  Defendant  who  re- 
fuses to  perform  his  duty  to  relieve  his  estate  from  some 
supposed  cloud.  If  it  is  to  be  removed,  it  must  be  done 
in  another  place,  and  under  another  jurisdiction. 


This  is  not  the  case  of  a  Defendant  who  is  desirous 
of  obtaining  time  to  enable  him  to  perform  his  duty  :  if 
it  were,  I  should  certainly  interfere,  and  I  would  not 
allow  any  oppressive  conduct  on  the  part  of  the  Plain- 
tiffs, if  I  saw  that  the  party  was  willing  and  desirous  of 
performing  that  which  the  Court  had  ordered  him  to  do. 
Here,  on  the  contrary,  is  a  case  of  a  party  obstinately 
neglecting  and  refusing  to  obey  the  order  which  this 
Court  has  made  upon  him,  and  this  is  the  person  who 
asks  me  to  do  that  which  belongs  to  another  jurisdic- 
tion, and  must  be  done,  if  at  all,  by  another  proceeding. 
I  must  refuse  this  application  with  costs.  If  the  De- 
fendant offered  some  security  which  the  Plaintiff  ought 

to 
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to  accept,  I  should  consider  it  my  duty  to  exercise  such 
jurisdiction  as  I  have  to  relieve  the  Defendant.  Cases 
have  occurred  where  a  party  has  given  satis&ctory  as- 
surance oF  his  intention  to  perforra  his  duty,  and  in 
which  the  Court  has  interfered  to  enable  him  to  accom- 
plish it,  by  putting  the  other  side  on  terms. 


Note.  ~  See  GMi  v.  Pike,  »  DowUng,  Pr,  Ca.  751.,  in  which  it 
was  held  that  the  above  order  was  not  within  the  act. 


HOLMES  V.  The  Corporation  of  ARUNDEL. 

ri^HE  Master  in  this  case,  to  whom  the  matter  had 
-'-    been  referred,    had  allowed  some  exceptions  for 
impertinence  taken  to  the  answer  of  the  Defendant 

The  Defendant  took  exceptions  to  the  Master's  Re- 
port. 

Mr.  Wray  applied  to  have  the  latter  exceptions  ad- 
vanced for  an  early  hearing. 

The  Master  of  the  Rolls,  after  observing  that  the 
Court  was  in  the  habit  of  advancing  cases  of  this  de- 
scription, which  were  in  the  nature  of  a  dilatories, 
made  the  order. 


1841. 

Jan,  11. 

The  Court,  to 
prevent  delay, 
will  advance 
for  an  early 
hearing  ex- 
ceptions to 
the  Master's 
rq)ort  on  a 
reference  for 
impertinence. 


Note. — Ifis  Lordship  made  a  similar  order  in  B^de  v.  Magter* 
MMiii,  MichadmaM  term  1 840. 
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JafLii.  STUBBS  V.  SARGON. 


O"  *  ^^on       A  jj  order  was  alleged  to  have  been  obtained  irre- 
an  alleged  ir-    "^^  gularly  by  a  purchaser  under  the  Court,  in  the 

rcgulwp  order,  absence  of  A.  B.  and  C.  D.  two  of  the  parties  to  the 

DO  partiefl  can  '^ 

be  beard  in       cause.     A  notice  of  motion  was  given  by  A.  B.  to  dis- 

SEE'^tii*'  charge  the  order, 
but  those  who 


the  notice  of        ^r*  Pemberton  in  support  of  the  motion, 
motion  to  dis- 

charge  it. 

Mr.  Rogers  for  C  Z).,   in  whose  absence  the  order 

had  been  obtained,  but  who  had  given  no  notice  of 

motion  to  discharge  it,  was  proceeding  to  support  the 

present  application,  when 

Mr.  C  P.  Cooper  objected,  that  he  could  not  be 
heard  in  support  of  the  motion  to  discharge  the  order, 
unless  he  gave  notice  for  that  purpose,  and  he  con- 
tended, that  as  the  case  stood,  he  could  only  be  heard  in 
support  of  the  existing  order. 

The  Master  of  the  Rolls  considered  the  objection 
well  founded. 


REPORTS 


ov 


CASES 


ARGUED  AND  DETERMINED  1940. 


IN 


THE  ROLLS  COURT. 


DUNCAN  V.  M^CALMONT.  Kav.  15,  u. 

1841. 
Feb.  22. 

XN  this  case  a  motion  was  made  that  the  Defendants  jurisdiction 

■*-  Bobert  M'Calmont,  Hugh  M'CalmorU  mnior,  WiUiam  of  this  Court 

**  J  '  jQ  restrain 

John  Newallf  Frederick  Sanders,  and  Charles  Sanders,  proceedings  in 

might  be  restrained  from   prosecuting  any  suit  in  the  c^u^  (SJTSou 
High  Court  of  Admiralty  against  the  cai*go  of  the  ship  tomiy  bonds. 
IjoM  Cochrane,  or  against  the  Plwntiffs  as  the  owners  grantcd^to^re- 
thereof,  and  their  respective  bail,  upon,  or  in   respect  strain  pro- 
of the  bottomry  bond  in  the  bill  mentioned.  the  Admiralty 

Court  respect- 
ing  a  bot- 
The   case  was   as  follows :  —  Messrs.  Benson  being  toinr^  bond 

the  owners  of  the   ship   Lord  Cochrane,  in  the  year  ^"  hipflS'thI 
]  839,  sent  the  same  under  the  command  of  Luke  Hall  ground  that 
Smith  as  master,  to  the  Island  of  Ascension,  laden  with  ^^| ^  ^  ^^^ 

government  stores ;  the  ship  went  under  the  same  com-  conveniently, 

.  directly,  and 

mand  from  the  Island  of  Ascension,  either  in  ballast,  or  at  effectually  de- 
least  with  but  a  small  cargo  of  goods,  to  Pemandmco;  and  J^j^cou|j.J" 
when  it  arrived  there,  the  master,  pursuant  to  authority 
^ven  him  by  theownersi  gave  it  in  charge  to  M^Calmont 
Vol.  III.  Ff  and 
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]840.  and  Co.  who  were  merchants  there.  The  ship  being 
supplied  with  a  homeward  cargo  of  great  value,  which 
belonged  partly  to  the  Plaintiffs  in  this  cause,  and 
M'Calmont.  p^j.j]y  ^  M'Calmont  and  Co.,  sailed  on  the  28th  June 
1839,  with  the  intention  of  proceeding  to  Liverpool^ 
but  having  on  the  next  day  struck  on  a  sand-bank  and 
received  serious  injury,  she  returned  to  Pemambuco. 
The  cargo  was  unloaded,  and  very « extensive  repairs 
effected  under  the  superintendance  ot  M^Calmont  and 
Co.  acting  as  agents  of  the  ship,  as  they  said,  under  the 
master,  or  of  UqycTs  agent 

The  repairs  were  completed  in  the  month  of  Dr* 
cember  1839;  the  cargo  was  put  on  board  again,  and 
on  the  6th  January  1840,  the  master  executed  a  bot- 
tomry bond  to  M^CalmorU  and  Co.  binding  ship,  freight, 
and  cargo  for  the  payment  of  85582.  125*  4dL,  as  the 
sum  due  for  the  money  expended  on  the  repairs,  and  in 
taking  care  of  the  cargo,  with  commission  and  premium 
at  20/.  per  cent. 

The  bond  was  transmitted  by  M^Calmont  and  Ca 
from  Pemambuco^  to  M^Calmont^  brothers,  and  Co.  their 
correspondents  at  Liverpool^  and  was  indorsed  to  them. 

The  ship  sailed  on  the  return  voyage  on  the  11th  of 
January^  and  arrived  at  Liverpool  on  the  20th  of 
March  Before  the  arrival,  a  warrant  of  arrest,  founded 
on  the  bottomry  bond,  was  sued  out  of  the  Court  of 
Admiralty;  and  being  executed  on  the  arrival  of  the 
ship,  commissions  to  take  bail  were  taken  out  by  the 
owners  and  consignees  of  the  cargo;  and  bail  being 
taken  for  the  sum  of  7500^.  as  the  amount  of  goods 
belonging  to  the  Plaintiffs,  the  arrest  was  suspended. 
After  this,  at  the  instance  of  the  owners  of  the  cargo^ 
the  claimants  under  the  bottomry  bond  brought  in  their 
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^act  on  petition,"  and  under  an  order  of  the  Court  of       1840. 
Admiralty  the  sum  of  1765/.  185.  was  paid  into  Court,     ^'TT^'^^^ 

X/UNCAN 

as  for  the  homeward  freight  of  the  ship,  exclusive  of  v. 

the  freight  payable  in  respect  ^f  the  goods  consigned    M'Calmont. 
to  M^Calmontj  brothers,  and  Co. ;  t)ie  ship  itself  was 
ordered  to  be  sold,  and  was  afterwards  sold  for  1675/. 

The  Plaintifis  in  this  cause,  being  the  owners  of  the 
largest  part  of  the  cargo,  filed  their  bill  on  the  17th 
o(  August  1840,  insisting  that  the  transaction  was  fraudu- 
lent and  void;  and  that  at  all  events,  the  freight  of 
the  homeward  cargo  belonging  to  Messrs.  M^Calmoni, 
and  the  outward  freight  in  the  hands  of  the  owners  of 
the  ship,  ought  to  be  applied  in  part  discharge  of  the 
bond ;  they  prayed  either  that  the  bond  might  be  de- 
clared fraudulent  and  void  as  against  them,  or  that  an 
account  might  be  taken  of  what  was  justly  due  on  the 
security  of  the  bond,  and  of  all  the  monies  which  ought 
to  be  first  applied  in  satisfaction  of  the  bond ;  and  that 
the  amount  of  what  was  justly  payable  in  respect  of 
that  part  of  the  cargo  which  belonged  to  the  Plaintiffs, 
might  be  ascertained,  they  offering  to  pay  what  should 
appear  to  be  so  payable;  and  in  the  meantime  they 
asked  for  an  injunction  to  restrain  the  proceedings  in 
the  Admiralty  Court. 

The  Defendants  M^Calmonts  by  their  answer  denied 
all  fraud ;  they  stated  that  they  were  ready  to  allow  the 
amount  of  freight  payable  by  themselves  or  their  firms 
amodnting  to  about  433/.  in  the  usual  way,  and  insisted 
that  this  Court  neither  had,  nor  ought  to  have  any 
jurisdiction  as  to  the  subject  matter  of  this  suit,  espe- 
cially having  regard  to  the  state  of  the  proceedings  in 
Ibe  Admiralty  Court,  and  the  security  given  by  the 
Plaintiff  to  the  parties  suing  them  there. 

Ff  2  The 
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1840.  The  Plaintiffs  now  moved  for  an  injunction  in  the 

^'IT^^^^^^'^    terms  above  stated. 
Duncan 

V. 

M'Calmokt.  jyjj.^  Pemberton,  Mr.  S,  Sharpe,  and  Mr.  BoU  in  sup- 
port of  the  motion,  contended,  that  the  nature  of  the 
transaction  was  such  as  to  be  open  to  the  greatest 
suspicion,  and  that  an  opportunity  ought  therefore  to 
be  given  of  having  it  fully  investigated.  A  charge  of 
5000^  was  attempted  to  be  thrown  upon  the  owners  of 
the  cargo,  for  the  repairs  of  a  ship  which  had  been  after- 
wards sold  for  1675/.  only.  The  bottomry  bond,  at  a 
very  high  rate  of  interest,  had  been  given  to  Messrs. 
M^Calmonty  the  agents  at  Pernambuco  for  Messrs.  Ben* 
son  the  owner,  and  was  signed  by  the  master,  a  person 
wholly  under  the  controul  of  the  agents,  and  without 
the  concurrence  of  the  shippers,  and  now  it  was  sought 
by  these  agents  to  charge  the  greater  part  of  the 
amount  against  the  shippers.  It  did  not  appear  that 
the  advances  had  been  wholly  made  on  the  security  of 
the  ship,  which  was  necessary  for  the  validity  of  a 
bottomry  bond,  The  Augusta  {a\  and  this,  too,  was  a 
proper  subject  for  investigation. 

They  contended,  that  the  Court  had  jurisdiction  to 
interfere  in  all  cases  where  securities  had  been  im- 
properly obtained,  and  even  when  the  subject  related  to 
matters  usually  determined  in  the  Admiralty  Court, 
Glascott  v.  La7ig  (i),  Dobson  v.  LyalL  (c)  That  the  Ad- 
miralty Court  in  its  proceeding  "  by  act  on  petition,'' 
decided  on  affidavits  only,  and  had  not  the  means  of 
effectually  dealing  with  a  matter  so  complicated  as  the 
present,  where  it  was  necessary  to  h^ve  a  full  discovery 
from  the  parties,  and  the  evidence  of  witnesses  abroad ; 

besides 

{a)  1  Dod.  285.  (c)  Rolls,  January  1857. 

(A)  5Myl.^Cr,45}, 
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besides  which  it  had  not  effectual  jurisdiction  to  compel        1840. 

the  owners  of  the  other  part  of  the  homeward  cslvso  to     TT'^^^''^ 

°  Duncan 

contribute,  nor  could  it  settle  the  equities  as  against  v. 

Messrs.  Benson  the  owners,  Who  had  abandoned  the    M'Calmont. 
ship/and  had  not  appeared  in  the  suit  in  the  Admiralty 
Court.   That  for  these  reasons,  the  investigations  would 
be  much  more  effectual  and  complete  in  this  Court. 

Mr.  Kindersley^  Mr.  Turner^  and  Mr.  Roupelly  contrh^ 
for  Messrs.  M^Calmont^  contended  that  there  appeared 
no  fraud  in  the  transaction ;  that  the  question  depended 
on  maritime  law  and  the  usage  of  merchants,  and  was 
a  subject  peculiar  to  the  jurisdiction  of  the  Admiralty 
Court.  That  there  was  no  reason  for  interfering  with 
the  proceedings  in  the  Admiralty  Court,  which  had 
possession  of  the  suit  and  of  the  produce  of  the  ship 
and  freight,  and  had  ample  powers  to  determine  the 
several  questions  arising  in  it.  It  had  jurisdiction  ^'  to 
consider  if  a  bond  is  fraudulent,"  and  "if  it  should 
happen  that  there  were  any  unfair  charges,  they  would 
be  referred  to  the  registrar  and  merchants,  and  be  re- 
duced;" Tartar (a\  The  Jacob,  (b)  So,  "if  the  charges 
were  a  matter  of  dispute ; "  Alexander,  {c) 

The  following  cases  were  also  cited:  —  As  to  the 
amount  of  interest  charged,  La  Ysabel  (d)^  where  45 
per  cent,  was  allowed.  As  to  the  proceeding  by  act  on 
petition,  Vtlle  de  Varsovie  {e) :  to  shew  that  a  bottomry 
bond  given  to  a  consignee  was  not  invalid,  Nelson  [g) : 
and  that  the  Admiralty  Court  will  not  decide  the  right 
to  property.  The  Aurora  (A),  The  Guardian  (i).  The 
other  cases  referred  to  were  Calypso  (^),  Barbara.  (/) 

Mr. 

(a)  1  Hag.  Ad.  li,  1.  (g)  Hag.  Adm.  Rep.  169. 

(6)  4  Robifuon,  245.  (k)  5  Rob.  155. 

(c)  1  Bod.  278.  (i)  lb.  93. 

(d)  1  Dod.  275.  (k)  5  Hag.  163. 
\e)  2  Dod.  174.  (/)  4  Rob.  1. 

F/3 
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IS^O.  Mr.  Hdlli  for  Messrs.  Benson^  did  not  take  any  part 

^fV*^     iia  the  discussion. 
Duncan 

M'Calmont.       Mr^  Pembertofh  in  reply. 

The  Master  of  the  Rolls  postponed  giving  jndg* 
ment. 


1841.  ^^  Master  of  the  Rolls,  after  stating  the  above 

Feb,  22.       circumstances,  said : 

For  the  PlaintifTs  it  is  alleged  that  the  mere  circum- 
stance of  a  bond  for  8558/.  12^.  itd.  being  given  for  the 
repairs  of  a  ship  at  Pemambuco,  which  ship  on  its 
voyage  from  England  had,  together  with  its  tackle, 
apparel,  and  stores,  been  insured  for  only  4500/.,  and 
which  ship  after  the  repairs  and  a  single  voyage  from 
Pernambuco  to  Liverpoolj  was  sold  for  only  1675A,  is^ 
of  itself,  evidence  either  of  fraud  or  of  such  improvident 
conduct  that  the  circumstances  ought  to  be  investigated 
before  any  payment  is  enforced. 

There  are  in  the  bill  various  charges  of  facts  and 
circumstances  tending  to  shew  either  that  a  fraud  was 
wilfully  committed,  or,  at  least,  that  there  was  such  an 
entire  neglect  of  the  interests  of  the  owners  of  the 
cargo,  and  such  an  absence  of  all  necessity  for  resorting 
to  a  bottomry  bond  aifecting  the  cargo,  that  the  Plain- 
tiS*s,  as  owners  of  the  cargo,  ought  not  to  be  held  liable 
for  the  bond. 

The  answers  deny  the  truth  of  most,  if  not  all,  these 
charges ;  and  certainly,  if  this  case  were  to  be  decided 
merely  upon  the  facts  stated  or  admitted  in  the  answer, 
the  Plaintiffs  would  not  be  entitled  to  the  decree  which 
they  ask;  but  the  circumstances  require  explanation, 

and. 
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and,  in  the  absence  of  such  explanation  as  may  possibly       1841. 

be  hereafter  aflforded^  give  rise  to  very  strong  suspicion.    ^^JT*^^^^^ 

There  seems  great  reason  to  believe,  that  the  ship  was  ^. 

insured  by  the  owners  for  more  than  its  worth,  and  con-   M'Calmont. 

sequendy,  that  the  owners  and  their  agent,  the  master, 

had  no  interest  to  see  that  unnecessary  expense  was  not 

incurred ;  and  after  making  allowance  for  part  of  the 

expense  being  incurred,  not  in  repairing  the  ship,  but 

in  taking  care  of  the  cargo,  the  expenditure,  whether 

considered  with  reference  to  the  insured  value  of  the 

ship  or  to  the  value  as  realised  by  the  subsequent  sale, 

appears  to  be  snch  as  could  scarcely  have  been  incurred 

in  a  prudent  management  of  the  business.    M^Calmont 

and  Co.,  having  acted  as  agents  of  the  ship,  by  the 

authority  of  the  master,  given  to  him  by  the  owners, 

may  be  considered  as  the  agents  of  the  owners ;  and  it 

would  be  extraordinary  if  the  owners,  having  insured 

the  ship  for  more  than  its  value,  conld  get  it  repaired 

at  an  expense  beyond  the  value  of  the  ship  and  freight, 

and  throw  the  excess  upon  the  owners  of  the  cargo. 

It  is  said  that  the  shippers  must  have  seen  the  repairs 

going  on ;  but  it  does  not  appear  that  any  notice  was 

given  them  that  the  cargo  would  be  in  any  way  liable 

for  the  repairs.     How  the  fact  may  really  stand,  must 

depend  on  the  evidence  to  be  hereafter  adduced ;  but  I 

am  of  opinion,  that  upon  the  statements  made  in  the 

affidavits  and  in  the  pleadings,  there  is  sufficient  to 

shew  that  the  Plaintiffs  are  entided  to  have  this  case 

investigated  in  a  court  of  equity ;  and  this  Court  having 

jurisdiction  to  give  reUef  upon  bottomry  bonds  which 

have  been  improperly  obtained,  the  only  question  is, 

whether  the  jurisdiction  ought  to  be  exercised  after  such 

proceedings  as  have  already  taken  place  in  the  Court  of 

Admiralty. 

« 
Before  this  bill  was  filed,  the  cargo  had  been  arrested, 
and  afterwards  released  on  putting  in  ball  to  the  amount 

P/4  of 


416  CASES  IN  CHANCERY. 

184<1.       of  75002»,  under  the  authority  of  the  Court  of  Ad- 

^'t^'^^'^*'^     mu'alty.  *^  An  act  on  petition'' had  been  brought  by  the 
Duncan  \  '^     ,     ,  .    . 

9.  Defendants  on  the  requisition  of  the  Plainti£&.-   The 

M'Calmont.   gjjjp  ^^g  ordered  to  be  sold,  and  the  freight  payable 

on  the  goods  of  the  Plainti£&y  ordered  to  be  brought 
into  Court. 

The  Defendants,  M^Calmontj  brothers,  and  Co.,  as 
consignees  of  M^Calmont  and  Co.,  obtained  posses- 
sion of  their  goods  without  giving  any  bail ;  and  the 
freights  payable  on  these  goods  has  not  been  paid  into 
the  Court  of  Admiralty* 

The  Plaintiffs,  moreover,  claim  to  have  the  outward 
freight  of  the  ship,  together  with  the  homeward  freight 
and  the  proceeds  of  the  ship,  applied  in  reduction  of 
what,  if  any  thing,  is  really  due  on  the  bond,  before  the 
cargo  is  resorted  to ;  but  the  outward  freight  was  re- 
ceived by  the  owners,  and  there  is  no  proceeding  in  the 
Admiralty  Court  in  respect  thereof. 

The  first  question  to  be  tried  is,  whether  the  bond  is 
valid ;  and  if  so,  what  is  the  amount  payable  upon  it* 
Supposing  the  bond  to  be  valid,  the  objects  will  be  -» 

First  To  realise  and  apply  all  the  funds  which  ought 
to  be  applied  in  reduction  of  the  claim,  before  the  cargo 
is  resorted  to,  including  the  freight  payable  on  the 
goods  shipped  by  M^Calmont  and  Co.,  and,  as  the  Plain- 
tiffs contend,  the  outward  freight. 

Secondly.  To  apportion  the  sum  which  may  remain 
chargeable  on  the  cargo  between  and  amongst  the  goods 
of  the  Plaintiffs,  in  respect  of  which  they  have  given 
bail  to  the  amount  of  7500/.,  and  the  goods  which  were 
consigned  to  and  have  been  received  by  M^Cabnont^ 

brothers,. 
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brothers,  and  Co.^  but  in  respect  of  which  no  secarity        1641. 
has  been  criveD.  ^"TT^'^'^ 

These  are  objects  which  this  Court  has  power  to   M'Cauiokt. 
effect,  if  it  should,  in  the  result  of  this  cause  appear  to 
be  just  to  do  so. 

On  the  other  hand,  the  Court  of  Admiralty  has  juris- 
diction to  decide  whether  the  bond  is  valid  or  not,  and 
if  the  bond  be  valid,  to  ascertain  by  reference  to  the 
registrar  and  merchants  what  sum  is  justly  payable  in 
respect  of  it.  The  Court  of  Admiralty  can  well  deal 
with  the  purchase-money  which  it  has,  and  also  with  the 
value  of  the  Plaintiffs'  goods  for  which  bail  was  given, 
and  I  apprehend  that  it  is  not  powerless  with  respect 
to  the  freight  of  the  goods  consigned  to  M*Cabnontf 
brothers,  and  Co.,  or  even  with  respect  to  the  outward 
cargo,  because  the  Court  may  refuse  to  give  to  M^Cal" 
montj  brothers,  and  Co.  any  relief,  unless  they,  who  are 
the  actors  in  the  admiralty  suit,  consent  to  do  what  is 
just  and  equitable  on  their  part,  to  take  all  necessary 
steps  to  bring  proper  parties  before  the  Court,  and  raise 
all  such  questions  as  are  necessary  to  enable  the  Court 
to  do  complete  justice  to  the  parties  who  are  sought  to 
be  charged.  But  still  it  does  not  appear  that  the  Conrt 
of  Admiralty|can,  so  conveniently,  directly,  and  effectually 
as  this  Court  can,  compel  the  defendants  to  do  all  that  is 
necessary  for  the  full  and  satisfactory  investigation  and 
determination  of  the  rights  of  these  parties. 

Nothing  was  done  towards  determining  the  rights  of 
the  parties  in  the  Admiralty  Court  before  the  filing  of 
this  bill.  The  Defendants  had  obtained  bail  for  the 
amount  of  the  Plaintiffs'  goods,  the  amount  of  freight 
on  the  Plaintiffs'  goods  had  been  brought  into  court, 
and  a  commission  had  issued  for  sale  of  the  ship,  and 

although 
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1841.       aUhough  the  ship  bad  been  soldi  the  conunissioa  had  not 
tTV^*^     been  returned.    The  Defendant's  "  act  on  petition''  was 

DUNOAN  ^ 

V.  brought  in  in  May^  but  nothing  was  done  upon  it«    It 

M^CAUfoifT.  jg  therefore  evident,  that  the  proceedings  in  the  Court 
of  Admiralty  are  not  now  in  a  state  so  effective  for  the 
investigation  of  the  matters  in  question  as  the  proceed- 
ings in  this  Court,  even  in  this  early  stage  of  them,  now 
•are* 

It  is  truci  that  the  proceeding  ^^  by  act  on  petition  ^  was 
adopted  at  the  instance  of  the  Plaintifis,  but  this  was 
long  before  it  appeared,  that  the  value  of  the  ship  was 
so  much  less  than  might  have  been  reasonably  expected, 
and  at  this  time  the  only  proceeding  is  by  ^*  act  on  peti- 
tion," which  Sir  WiUiam  Scott  (a)  describes  as  ^^  a  sum- 
mary mode  of  proceeding  in  which  the  parties  state  their 
respective  cases  briefly,  and  support  their  statement  by 
affidavits,  a  fonn  convenient  enough  in  matters  of  slight 
interest  and  not  of  very  delicate  investigation."  Conceiv- 
ing that,  upon  a  proper  case  being  made  out,  and  upon 
certain  terms,  the  form  of  proceeding  in  the  Admiral^ 
Court  might  even  now  be  altered  and  made  more  effec- 
tive for  the  investigation  of  such  a  case  as  this,  it  is  I 
think  sufficient  for  me  to  say,  that  the  proceedings  in 
the  form  now  adopted  cannot  be  well  adapted  to  a  case, 
which  appears  to  me  to  require  evidence  which  it  might 
be  wholly  impossible  to  obtain  on  affidavit 

It  was  suggested  that  a  difficulty  might  arise  in  con- 
sequence of  the  money  being  paid  into  court,  and  the 
bail  being  given  under  the  authority  of  the  Admiralty 
Court ;  but  upon  this  point  it  does  not  seem  to  me  that 
any  doubt  ought  to  be  entertained.  In  a  case  before  Sir 
WiUiam  Scott  (b\  where  he  refused  to  exercise  the  juris* 

diction 

(a)  FtUe  dc  Vanome,  2  Dodt.        (6)  The  Guardian,  Z  Rob.  94. 
184. 


M^Calmont. 
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diction  in  a  question  of  property,  he  expressed  himself       1841. 
thus :  **  It  is  a  case  entirely  proper  for  the  discussion  of    ^^^^^^ 

other  courts,  to  which  this  Court  (i.  e.  the  Court  of  Ad- v, 

mindty)  will  undoubtedly  be  auxiliary  in  handing  over 
the  property  as  soon  as  it  is  determined  in  whom  it 
legally  resides,  if  the  use  of  its  process  can  be  deemed 
serviceable  to  justice  in  carrying  their  judgments  upon 
that  point  into  direct  execution;"  and  I  can  scarcely 
conceive  a  case  in  which  any  court,  in  the  exercise  of  its 
own  jurisdiction,  would  have  reluctance  to  assist  any 
other  court  in  the  administration  of  justice. 

On  the  whcJe,  therefore,  this  being  a  case  in  which  it 
appears  to  me,  that  the  transaction  ought  to  be  satisfac-* 
torily  investigated,  before  the  Plaintiffs  are  compelled  to 
pay  what  may  be  due  from  them  on  the  bond: — ^this  Court 
having  jurisdiction  over  the  subject-matter,  and  having 
the  means  of  complete  investigation  and  of  effectually 
doing  justice  between  the  parties :— the  proceedings  in  the 
Admiralty  Court  being  now  in  such  a  state  that  (whatever 
power  there  may  be  to  adopt  a  different  course  of  pro- 
ceeding), the  investigation  cannot  be  satisfactorily  con- 
ducted, and  there  being  equities,  the  determination  of 
which  can  be  satisfactorily  secured  in  this  Court  only, 
I  am  of  opinion  that  the  injunction  asked  for  must  be 
granted. 


Note;  —  The  judgment  was,  in  principle,  affirmed  by  Lord  CW- 
ienham,  on  the  5d  of  August  1841. 
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Nov.  9. 


WILLATS  V.  BUSBY. 


A  cause  stood 
over  for  want 
of  parties ; 
one  of  such 

Carties  was 
rought  be- 
fore theCourt, 
but  another 
was  out  of  the 
jurisdiction. 
Liberty  was 
pven  to  enter 
into  evidence 
as  to  the  for- 
mer, and  to 
{)rove  the 
atter  out  of 
jurisdiction. 


^  I  ^HIS  was  a  bill  filed  for  the  specific  performance  of 
a  contract  for  the  sale  of  a  freehold  estate.  When 
the  cause  came  on  for  hearing,  upon  the  6th  of  August 
1840,  it  was  found  that  all  the  necessary  parties  were 
not  before  the  Court;  and  the  cause  was  ordered  to 
stand  over,  for  the  purpose  of  the  Plaintiff  taking  such 
steps  as  she  might  be  advised  with  respect  to  the  absent 
parties. 

The  Plaintiff  accordingly  enforced  the  appearance 
and  answer  of  Edvoard  Sdater  Busby^  one  of  such  par^ 
ties,  and  the  cause  was  now  at  issue  as  to  him,  but 
David  William  Busby^  the  other  party,  was  still  out  of 
the  jurisdiction  of  the  Court,  and  had  not  appeared. 


It  was  now  moved,  on  behalf  of  the  Plaintiff,  that  she 
might  be  at  liberty  to  exhibit  interrogatories  to  prove  2Xi- 
vid  W.  Bwby  out  of  the  jurisdiction ;  and  that  she  might 
be  at  liberty,  as  against  Edward  5.  Busby^  to  examine 
the  several  witnesses  who  had  been  examined  against 
the  Defendant  as  to  whom  the  suit  was  before  at  issue, 
and  such  other  witnesses  as  the  Plaintiff  might  be  ad- 
vised ;  and  that  Edward  S,  Busby  might  be  at  liberty  to 
cross-examine  such  witnesses,  and  to  examine  such  wit- 
nesses by  interrogatories,  or  as  he  might  think  fit,  and 
for  a  commission. 

•Mr.  Pemberton  and  Mr.  James  RusseU,  in  support  of 
'  the  motion. 


Mr. 
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The  ATTORNEY-GENERAL  v.  KERR.  Jan.u. 


B 


Y  the  decree,  the  costs,  as  between  party  and  partVj  The  papers  in 

the  suit  were 
were  ordered  to  be  paid  by  the  Defendants.     In  accidentally 

the  taxation  of  the  costs,  it  appeared  that  during  the  ^'"r"'  'V  h^ 

progress  of  tlie  suit,  the  offices  of  the  relator's  solicitor,  relator's  soli- 

which  were  situate  in  the  Temple^  had  been  accidentally  ^  e*"oi^^ 

burnt,  together  with  the  papers  in  the  cause,  and  it  had  became  neccs- 

therefore  become  necessary  to  have  second  copies  of  the  tearing  oflhe 

proceedings  in  the  cause,  the  charges  for  which  were  cause.    A  de« 

disallowed  by  the  Master  on  taxation,  he  being  of  opi-*  wards  pro- 

nion  that  the  loss  oueht  not  to  fail  on  the  Defendant.        nounced 

°  against  the 

Defendant, 
This  was  a  petition  by  way  of  appeal  from  the  Master's  between'nartv 

decision,  and   seeking   to    have  the   costs  in  question  and  party. 

^1         ,  Held,  that  the 

allowed.  ^^^^a  costs 

occasioned  by 
this  accident 
Mr.  Pemberfon,  in  support  of  the  petition,  contended,  ought  not  to 

that  as  the  Defendants  had  failed  in  their  defence,  and  ^^  ^"l?  ^y 

^  the  Defend- 

were  wrong  from  the  beginning,  they  ought,  under  the  ant. 
decree,  to  pay  the  whole  of  the  costs,  which  had  been 
necessarily  incurred  in  bringing  the  cause  on  before  the 
Court  for  adjudication :  that  the  papers  having  been  de- 
stroyed through  no  fault  or  misconduct  of  the  solicitor, 
had  necessarily  been  supplied,  and  that  the  expense, 
which  had  been  occasioned  by  the  resistance  of  the  De- 
fendants to  a  just  demand,  ought  to  be  borne  by  them. 
That,  in  a  case  analogous  in  principle,  the  point  had 
been  finally  settled  by  the  practice  of  the  Master's 
office:  for,  generally,  the  fees  of  two  counsel  only 
were  allowed,  but  where,  by  the  advancement  to  the 
bench  of  one  of  the  counsel  who  had  been  retained,  it 
became  necessary  to  instruct  a  third,  the  three  fees 
Vol.111.  Gg  were 
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1841.       now  applied  by  petition  to  discharge  the  receiver,  on 

-/^"^^^^^     the  ground  that  the  trustees  were  willing  to  act,  and 
Bainbrioge     ^     ^.  ^    ,  ,  .  ,  J 

V.  that  the  expen^  of  the  receiver,  which  amounted  to 

Blair.        240/.  a  year,  would  be  saved  thereby. 

There  were  charges  amounting  to  10,0002.  on  the 
estate,  besides  the  legacies  given  by  the  will  of  the  tes- 
tator, and  debts  to  the  amount  of  5000Z.  To  answer 
this,  there  were  8900/.  consols  to  the  credit  of  the  cause, 
and  the  estate  produced  2000/.  a  year.  No  report  had 
been  made  by  the  Master  of  the  debts  and  l^acies. 
The  legatees,  whose  legacies  were  charged  on  the  real 
estate,  were  parties  to  the  suit 

Mr.  Pemberion  and  Mx.  Daniel^  in  support  of  the 
petition,  contended  that,  as  responsible  persons,  approved 
by  the  Court,  had  been  appointed  trustees,  and  were 
willing  to  act  gratuitously,  there  was  no  reason  to  con- 
tinue the  receiver  at  the  expense  of  the  tenant  in  tail : 
that  the  receiver  had  been  appointed  on  the  application 
of  the  Plaintiff  alone,  on  the  ground  of  the  misconduct 
of  the  former  trustees;  and  this  ground  having  been 
removed,  ^that  the  necessity  for  burthening  the  estate 
with  the  expense  of  a  receiver  had  ceased.  The  trus- 
tees would  undertake  to  pay  the  money  into  C!ourt  in 
the  same  way  as  the  receiver  had  done. 

Mr.  S.  Sharpe  for  the  legatees,  who  were  the  only 
parties  who  resisted  the  application,  contended,  that 
when  a  receiver  is  appointed  by  the  Court,  he  is 
so  appointed  on  behalf  of  all  parties,  and  not  of  the 
Plaintiff  only.  Davis  v.  The  Duke  of  Marlborough  (a). 
That  the  legatees  had  priority  over  the  estate  of  the 
tenant  in  tail,  and  were  entitled  to  the  benefit  of  the 

receiver. 
(a)  2  Swans,  108. 
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receiver.    In  Murron^h  v.  Ftinch  (a)  it  wat  held,  thaC       1841. 
"  if  there  are  prior  creditors  parties  in  a  cause,  having    ^^^^^'^ 
claims  on  the  estate,  and  the  Coort  by  appointing  a  v. 

receiver,  interferes  with  their  rights,  though  the  Plain-  Blaib. 
tiff  may  dismiss  his  bill,  yet  the  Court  will  protect  the 
rights  of  such  creditors,  parties  in  the  cause,  by  con- 
tinuing the  receiver,  patting  the  persons  so  protected 
under 'terms  to* file  a  bill  forthwith."  Here,  the  le- 
gatees, relying  on  the  security  of  the  receiver,  had  had 
no  opportunity  of  satisfying  themselves  of  the  solvency 
and  fitness  of  the  new  trustees :  that  the  continuance  of 
the  receiver  was  the  only  mode  of  compelling  the 
Plaintiff  to  press  forward  the  cause,  and  without  one 
the  legatees  might  be  indefinitely  delayed.  He  asked, 
if  the  receiver  should  be  discharged^  then  that  the 
trustees  might  enter  into  their  own  recognizances  for 
duly  accounting  for  their  receipts. 

Mr.  Petnberton  in  reply. 

The  legatees  are  parties  to  the  c&use,  and  were  pre* 
sent  at  all  the  proceedings ;  they  are,  therefore,  aware 
of  the  fitness  of  the  trustees. 

TTie  Masteb  qf  the  Rolls. 

There  is  no  doubt,  that  where  a  receiver  is  appointed 
under  the  authority  of  the  Court,  he  b  appointed  for  the 
benefit  of  all  parties  interested ;  and  therefore  he  will  not 
be  discharged  merely  on  the  application  of.  the  party 
at  whose  instance  he  was  appointed.  This,  however,  is 
not  a  case  in  which  it  is  proposed  to  deprive  one  party 
of  the  protection  he  has  by  means  of  the  receiver; 
but  what  is  asked  is,  that  the  trustees  should  occupy 
the  place  of  the  receiver,  and  receive  the  rents  and 
profits,  and  apply  them  in  the  same  way  as  the  receiver 
has  been  directed  to  apply  them.    The  only  way  in 

which 

(a)  8  JMbttgr,498. 
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^^-  ^-  WILLATS  V.  BUSBY. 

A  cause  stood  Hp^HIS  was  a  bill  filed  for  the  specific  performance  of 
of  partieT*^^  *  contract  for  the  sale  of  a  freehold  estate.     When 

one  of  such     the  cause  came  on  for  hearing,  upon  the  6th  of  August 
broughtTe-      1840»  it  was  found  that  all  the  necessary  parties  were 

foretbeCourt,  not  before  the  Court;  and  the  cause  was  ordered  to 

but  another 

was  out  of  the  stand  over,  for  the  purpose  of  the  Plaintiff  taking  such 

"Slibert^^'^"'     steps  as  she  might  be  advised  with  respect  to  the  absent 

^wen  to  enter  parties, 
into  evidence 
as  to  the  for- 
mer, and  to         The  Plaintiff  accordinirly  enforced   the  appearance 
prove  the  , 

fatter  out  of     and  answer  of  Edward  Sclater  Busby^  one  of  such  par- 

•    •  ••   • 

junsdicuon.      ^^  ^jj  ^^  cause  was  now  at  issue  as  to  him,  but 

David  WiUiam  Busby^  the  other  party,  was  still  out  of 
the  jurisdiction  of  the  Court,  and  had  not  appeared. 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  that  she 
might  be  at  liberty  to  exhibit  interrogatories  to  prove  Da^ 
vid  W.  Busln/  out  of  the  jurisdiction ;  and  that  she  might 
be  at  liberty,  as  against  Edward  S.  Btisly^  to  examine 
the  several  witnesses  who  had  been  examined  against 
the  Defendant  as  to  whom  the  suit  was  before  at  issue, 
and  such  other  witnesses  as  the  Plaintiff  might  be  ad- 
vised ;  and  that  Edward  S.  Busby  might  be  at  liberty  to 
cross-examine  such  witnesses,  and  to  examine  such  wit* 
nesses  by  interrogatories,  or  as  he  might  think  fit,  and 
for  a  commission. 

•Mr.  Pemberton  and  Mr,  James  Russell^  in  support  of 
'  the  motion. 


Mr. 


CASES  IN  CHANCERY. 


4Sl 


Mr.  BacoHf  contrd,  contended  that  the  itpplication  was 
irregular^  and  that  the  Plaintiff  ought  to  take  steps  to 
compel  the  appearance  of  the  parties  out  of  the  juris* 
diction,  which  might  be  done  under  the  recent  statutes. 

The  Master  of  the  Rolls. 

I  do  not  consider  this  application  irregular.  It  is  a 
great  misfortune  that  the  Plaintiff  cannot  compel  the 
parties  out  of  the  jurisdiction  to  appear  and  answer ; 
but  I  think  he  is  entitled,  as  against  diose  who  havo 
appeared,  to  have  the  opportunity  of  proving  his  case ; 
and  as  to  those  abroad,  he  is  entitled  to  prove  them  to 
be  out  of  the  jurisdiction. 


J  84a 


BAINBRIGGE  v.  BLAIR. 

npHE  testator,  who  died  in  1818,  devised  and  be- 
queathed his  real  and  personal  estate  to  three 
trustees,  upon  trust,  after  payment  of  his  debts  and  cer- 
tain legacies,  for  the  Plaintiff  for  life,  with  remainder  to 
her  first  and  other  sons  in  tail.  The  Plaintiff  filed  this 
bill  for  the  administration  of  the  estate,  and  in  1835 
applied  for  a  receiver  of  the  estates,  which  was  granted, 
on  the  grounds  of  the  misconduct  of  one^  and  the  in-^ 
capacity,  through  age,  of  the  other  trustee.  Mr. 
Blair^  one  of  the  trustees,  became  bankrupt,  and  a  sup- 
plemental bill  being  filed,  the  several  trustees  were 
removed,  and  new  trustees  had  been  appointed  under 
the  sanction  of  the  Court  (a),  and  the  estates  conveyed 
to  them. 

The  tenant  for  life  died  in  1838,  and  her  eldest  soo» 
who  was  entitled  to  the  estate,  subject  to  the  charges, 

now 
(a)  i  Beavanf  495. 


1841. 
Jan,  14. 

A  receiver, 
who  had  been 
appointed  in 
consequence 
of  the  mis- 
conduct and 
incapacity  of 
trustees  under 
a  will,  dis- 
charged, upon 
the  appoint- 
ment of  new 
trustees  by  the 
Court. 

A  receiver 
IS  appointed , 
for  the  bene- 
fit of  all  par- 
ties interested, 
and  will  not 
therefore  be 
discharged, 
merely  on  the 
application  of 
the  party  at 
whose  in* 
stance  he  was 
appointed. 
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1841.       now  applied  by  petidon  to  discharge  the  receiver,  on 

-T^"*^'^^"*^     the  ground  that  the  trustees  were  wiUins  to  act,  and 
Bainbrigge     ,      ®,  -    -  , .  ,  J 

V.  that  the  expen^  of  the  receiver,  which  amounted  to 

Blair.        i^iOl,  a  year,  would  be  saved  thereby. 

There  were  charges  amounting  to  10,000/.  on  the 
estate,  besides  the  legacies  given  by  the  will  of  the  tes- 
tator, and  debts  to  the  amount  of  5000/.  To  answer 
this,  there  were  8900/.  consols  to  the  credit  of  the  cause, 
and  the  estate  produced  2000/.  a  year.  No  report  had 
been  made  by  the  Master  of  the  debts  and  legacies. 
The  legatees,  whose  legacies  were  charged  on  the  real 
estate,  were  parties  to  the  suit. 

Mr.  Pemberton  and  Mr.  Daniel^  in  support  of  the 
petition,  contended  that,  as  responsible  persons,  approved 
by  the  Court,  had  been  appointed  trustees,  and  were 
willing  to  act  gratuitously,  there  was  no  reason  to  con- 
tinue the  receiver  at  the  expense  of  the  tenant  in  tail : 
that  the  receiver  had  been  appointed  on  the  application 
of  the  Plaintiff  alone,  on  the  ground  of  the  misconduct 
of  the  former  trustees;  and  this  ground  having  been 
removed,  ^that  the  necessity  for  burthening  the  estate 
with  the  expense  of  a  receiver  had  ceased.  The  trus- 
tees would  undertake  to  pay  the  money  into  Court  in 
the  same  way  as  the  receiver  had  done. 

Mr.  S.  Sharpe  for  the  legatees,  who  were  the  only 
parties  who  resisted  the  application,  contended,  that 
when  a  receiver  is  appointed  by  the  Courts  he  is 
so  appointed  on  behalf  of  all  parties,  and  not  of  the 
Plaintiff  only.  Davis  v.  The  Duke  of  Marlborough  (a). 
That  the  legatees  had  priority  over  the  estate  of  the 
tenant  in  tail,  and  were  entitled  to  the  benefit  of  the 

receiver, 
(a)  2  Swans.  108. 
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receiver.    In  Murrough  v.  Fteruk  (a)  it  was  held,  thiaC       1841. 
"  if  there  are  prior  creditors  parties  in  a  cause,  having    -^^^^^^^"^^ 
claims  on  the  estate,  and  the  Coort  by  appointing  a  «. 

receiver,  interferes  with  their  rights,  though  the  Plain-  ^^L^n. 
tiff  may  dismiss  his  bill,  yet  the  Court  will  protect  the 
rights  of  such  creditors,  parties  in  the  cause,  by  con- 
tinning  the  receiver,  putting  the  persons  so  protected 
under 'terms  to* file  a  bill  forthwith."  Here,  the  le- 
gatees, relying  on  the  security  of  the  receiver,  had  had 
no  opportunity  of  satisfying  themselves  of  the  solvency 
and  fitness  of  the  new  trustees :  that  the  continuance  of 
the  receiver  was  the  only  mode  of  compelling  the 
Plaintiff  to  press  forward  the  cause,  and  without  one 
the  legatees  might  be  indefinitely  delayed.  He  asked, 
if  the  receiver  should  be  discharged^  then  that  the 
trustees  might  enter  into  their  own  recognizances  for 
duly  accounting  for  their  receipts. 

Mr.  Pemberton  in  reply. 

The  legatees  are  parties  to  the  c&use,  and  were  pre* 
sent  at  all  the  proceedings ;  they  are,  therefore,  aware 
of  the  fitness  of  the  trustees. 

The  Masteb  qf  the  Rolls. 

There  is  no  doubt,  that  where  a  receiver  is  appointed 
under  the  authority  of  the  Court,  he  is  appointed  for  the 
benefit  of  all  parties  interested ;  and  therefore  he  will  not 
be  discharged  merely  on  the  application  of. the  party 
at  whose  instance  he  was  appointed.  This,  however,  is 
not  a  case  in  which  it  is  proposed  to  deprive  one  party 
of  the  protection  he  has  by  means  of  the  receiver; 
but  what  is  asked  is,  that  the  trustees  should  occupy 
the  place  of  the  receiver,  and  receive  the  rents  and 
profits,  and  apply  them  in  the  same  way  as  the  receiver 
has  been  directed  to  apply  them.    The  only  way  in 

which 

(a)  8  JMbttgr,498. 
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Bainbrigob 
Blair. 


which  the  parties  can  be  prejudiced  is  this»  that  whereas 
the  receiver  had  given  security  for  the  due  performance 
of  his  duty,  the  trustees  would  perforin  it  in  the  ex- 
ecution of  their  trust,  and  without  giving  such  security. 
It  is  said,  that  these  trustees  have  been  appointed  in  the 
absence  of  the  persons  who  now  oppose  this  applica^- 
tion ;  the  answer  is,  that  the  latter  were  parties  to  the 
cause,  and  were  served  with  all  the  proceedings;  the 
rejoinder  is,  ^^  we  had  no  occasion  to  look  at  the 
character  or  responsibility  of  the  new  trustees,  because 
there  was  a  receiver  in  whom  we  rely."  What  I 
have  to  consider  is,  that  one  party  ought  to  have 
proper  protection,  and  the  other  ought  not  to  be  un- 
necessarily charged  with  the  costs  of  a  receiver :  and  I 
think  I  ought  not  to  continue  the  receiver,  if  I  am 
satisfied  that  he  may  be  discharged  without  injury 
to  the  legatees.  The  question  then  comes  to  this, 
whether  there  is  sufficient  reliance  to  be  placed  in  the 
trustees.  It  would  be  quite  a  different  case  if  the  re- 
ceiver were  discharged,  and  the  owner  thereby  put  in 
possession ;  that  is  not  tlie  proposal  here,  it  is  proposed 
by  means  of  the  trustees,  to  do  without  expense  that 
which  is  done  by  the  receiver  at  the  expense  of  the 
owner  of  the  estate ;  and  the  only  question  is,  whether 
it  can  be  properly  and  satisfactorily  done.  If  any  ob- 
jections were^shewn  to  the  trustees,  I  would  not  grant 
the  application.  In  the  absence  of  any  personal  ob- 
jections to  the  trustees,  and  on  the  understanding  tliat 
they  will  perform  this  duty  gratuitously,  I  am  disposed 
to  discharge  the  receiver. 


His  Lordship  discharged  the  receiver,  the 
trustees  undertaking,  without  entering  into 
recognizances,  to  receive  and  to  pass  their 
accounts  half  yearly  before  the  Master  in 
the  same  way  as  the  receiver. 
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The  ATTORNEY-GENERAL  i;.  KERR.  Jan,  i4. 

BY  the  decree,  the  costs,  as  between  party  and  party,  The  papers  in 
the  suit  were 
were  ordered  to  be  paid  by  the  Defendants.     In  accidentally 

the  taxation  of  the  costs,  it  appeared  that  during  the  *^^"'  'V  h^ 
progress  of  the  suit,  the  offices  of  the  relator's  solicitor,  relator's  soli- 
which  were  situate  in  the  Temple^  had  been  accidentally  offi'ce  conies''^ 
burnt,  together  with  the  papers  in  the  cause,  and  it  had  became  nece^- 
tberefore  become  necessary  to  have  second  copies  of  the  hearing  of  the 
proceedings  in  the  cause,  the  charges  for  which  were  cause.  A  de- 
disallowed  by  the  Master  on  taxation,  he  being  of  opi*  wards  pro- 

nion  that  the  loss  oucrht  not  to  fall  on  the  Defendant.        nounced 

°  against  the 

Defendant, 
This  was  a  petition  by  way  of  appeal  from  the  Master's  between 'paTtv 

decision,  and   seeking  to    have  the  costs  in  question  and  party. 

II         ,  Held,  that  the 

allowed.  g^^tra  costs 

occasioned  by 
this  accident 

Mr.  Pemberfon,  in  support  of  the  petition,  contended,  ought  not  to 
that  as  the  Defendants  had  failed  in  their  defence,  and  ^  ^S/""®  ^^ 

^  the  Defend- 

were  wrong  from  the  beginning,  they  ought,  under  the  ant. 

decree,  to  pay  the  whole  of  the  costs,  which  had  been 
necessarily  incurred  in  bringing  the  cause  on  before  the 
Court  for  adjudication :  that  the  papers  having  been  de- 
stroyed through  no  fault  or  misconduct  of  the  solicitor, 
had  necessarily  been  supplied,  and  that  the  expense, 
which  had  been  occasioned  by  the  resistance  of  the  De- 
fendants to  a  just  demand,  ought  to  be  borne  by  them. 
That,  in  a  case  analogous  in  principle,  the  point  had 
been  finally  settled  by  the  practice  of  the  Master's 
office :  for,  generally,  the  fees  of  two  counsel  only 
were  allowed,  but  where,  by  the  advancement  to  the 
bench  of  one  of  the  counsel  who  had  been  retained,  it 
became  necessary  to  instruct  a  third,  the  three  fees 
Vol.111.  Gg  were 
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were  allowed.  In  that  case,  as  in  the  present,  the 
clients  were  by  accident  deprived  of  the  services  of  one 
of  the  counsel  they  had  retained,  and  the  losing  party 
was  held  bound  to  bear  the  burthen  of  the  accident. 

Mr.  G.  Turner  and  Mr.  B.  Pafr^j  contra. 

These  are  extra  costSy  which  were  ordered  by  the 
decree  to  be  paid  out  of  the  fund,  and  ought  not  there- 
fore to  be  charged  against  the  Defendant.  It  is  said 
they  are  necessarily  incidental  to  the  prosecution  of  the 
suit,  so  it  might  be  said  if  the  Plaintiff  appointed  a 
new  solicitor ;  but  the  expenses  incurred  in  making  him 
acquainted  with  the  nature  of  the  suit  would  not  fall  on 
the  Defendants.  If  this  application  be  granted,  the  de- 
cision must  lead  to  this,  that  a  person  ordered  to  pay 
taxed  costs  is  liable  for  every  accidental  loss,  as  if  the 
papers  were  stolen ;  besides  this,  the  loss  arises  from 
matter  foreign  to  the  suit,  and  is  not  like  the  case  put 
of  counsels'  fees,  which  are  incidental  to  the  suit:  and 
the  parties  might  have  insured  against  loss  by  fire. 
If  a  defendant  is  liable  for  the  loss  by  fire  of  his  ad- 
versary's papers  while  in  his  solicitor's  offices,  he  would 
have  an  interest  in  the  plaintiff's  papers,  and  con- 
sequently a  right  to  see  to  their  protection,  he  might 
then  go  to  the  solicitor,  and  insist  on  their  being  pro- 
perly taken  care  of.  This  absurdity  of  such  an  inter- 
ference, shews  that  the  party  in  the  hands  of  whose 
agent  the  papers  were  destroyed,  must  bear  the  loss. 

Mr.  PembertoHy  in  reply. 

The  Master  of  the  Rolls. 

There  are  many  classes  or  degrees  of  costs  :  the  late 
Clerk  in  Court,  Mr.  Jackson^  computed  not  less  than 
seven,  (a)    In  this  case  the  Defendants  are  charged  with 

the 

{a)  Chancery  Commission  Report,  Appendix  B.  No.  S4.  p.  SS8. 
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the  costs  of  the  cause  as  between  party  and  party,  and  the 
question  is,  whether  they  are  to  be  charged  with  every 
expense  necessarily  incurred  in  the  cause,  though  arising 
from  accidental  circumstances  over  which  they  have  no 
control,  and  for  the  loss  of  property  to  which  they 
could  afford  no  protection  ?  I  am  sorry  to  hear  that  the 
case  as  to  counsel  has  ever  given  rise  to  any  question, 
but  I  do  not  think  the  case  analogous.  If  I  were  to 
grant  this  application,  I  must  lay  down  the  rule  that 
when  any  additional  expense  is  necessarily  incurred  by 
a  plaintiff  in  the  prosecution  of  the  suit,  that  expense 
ought  to  be  part  of  the  costs  of  the  suit  as  between 
party  and  party.   I  must  dismiss  this  petition  with  costs. 


1841. 


The  Attorney-General  v. 
Kerr.  —  After  judgment  had 
been  given  in  this  case,  see  2 
JBeavattf  420.,  the  terms  of  the. 
decree  as  to  compensation  to 
Dr.  Kerr's  estate,  became  the 
subject  of  considerable  discus- 
sion. The  following  is  an  ex- 
tract of  the  decree  as  ultimately 
settled :  — 

"And  his  lordship  doth  de- 
clare, that  the  estate  of  the  said 
William  Kerr  will,  upon  the  de- 
terroinadon  of  the  said  term 
granted  by  the  said  lease  of  the 
4th  o^  January  1769,  be  entitled 
to  have  allowed  out  of  the  cha- 
rity estate,  compensation  for  the 
increased  annual  value,  if  any, 
to  the  charity  at  the  time  of 
the  determination  of  the  term 
granted  by  such  lease  of  the  said 
lands  and  premises  comprised 
therein,  arising  from  or  occa- 
sioned by  the  expenditure  of 
the  said  William  Kerr  and  the 

G 


said  Mary  Kerr  after  his  de- 
cease, before  the  filing  of  the  in- 
formation in  the  first  above 
mentioned  cause,  in  and  upon 
the  said  land  and  premises,  be- 
yond what  the  annual  value  of 
the  said  land  and  premises  would 
have  been  to  the  said  charity  at 
the  time  of  the  determination  of 
such  last  mentioned  lease,  sup- 
posing the  covenants  therein  Extract  from 
contained  to  have  been  duly  <lccree. 
performed ;  such  compensation, 
if  any,  to  be  computed  with  re- 
ference to  the  additional  term 
intended  or  expressed  to  be 
granted  by  the  said  lease  of  the 
18th  o(  December  1784.  And  the 
said  Mary  Kerr,  or  any  party 
or  parties  therein  interested,  are 
to  be  at  liberty  to  apply  to  this 
Court  when  such  order  shall  be 
made,  upon  the  footing  of  the 
said  declaration,  as  the  case  may 
require." 

S  2 
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GOOCH  V.  HA  WORTH. 


A.  B.  bad  ob- 
tained an 
order  in  the 
Exchequer  for 
payment  of 
costs,  against 
a  party  to  a 
suit  in  this 
Court,  who 
was  tenant  for 
life  of  certain 
property  over 
which  a  re- 
ceiver had 
been  ap- 
pointed, with 
directions  to 
pay  her  the 
rents.    The 
Court  gave 
leave  to  A, 
B,,  notwith- 
standing the 
appointment 
of  receiver,  to 
sue  out  and 
execute  such 
writs  as  he 
might  be 
advised. 


TN  1833  Sarah  Haworth  instituted  a  suit  in  the  eqaity 
side  of  the  Court  of  Exchequer,  which,  at  the  hear- 
ing in  Maj/  1840,  was  dismissed  with  costs,  to  be  paid 
to  Fanny  Bostockj  a  Defendant  in  that  suit.  The  costs 
were  afterwards  taxed  at  the  sum  of  398/. ;  the  cer- 
tificate of  taxation  was  dated  the  8th  of  July  1840. 

Under  the  1  &  2  FicL  c,  110.  s.  20.,  and  the  Gene- 
ral Orders  of  the  Court  of  Exchequer  (a),  Fanny  Bos- 
lock  became  entitled  to  issue  a  writ  of  fieri  facias  or 
elegit.  By  the  same  act,  sect.  11.,  the  sheriff*  under  an 
elegit  is  authorised  to  make  and  deliver  execution  unto 
the  party  suing,  of  all  such  lands,  &c.,  as  the  person 
against  whom  execution  should  be  sued,  or  any  person 
in  trust  for  him,  should  have  been  seized,  &c. ;  and  it 
was  also  enacted  by  the  eighteenth  section,  that  all 
decrees  and  orders  of  courts  of  equity,  &c.,  whereby 
any  money  or  costs  should  be  payable,  should  have  the 
eff*ect  of  judgments  in  the  superior  Courts  of  common 
law. 


Fanny  Bostock  presented  a  petition  in  the  above  suit 
of  Gooch  v.  Haworth,  which  had  been  instituted  in  this 
Court,  stating  these  circumstances,  and  that  Sarah  Ha* 
worth,  who  was  residing  in  France,  had  no  other  pro- 
perty of  any  kind  in  this  kingdom  whereon  levy  could 
be  made  for  the  said  costs,  except  a  life  interest  in  the 
real  estate  of  Peter  Everitt  Mestaer,  the  testator  in  the 
cuuse,  which,  by  virtue  of  orders  made  in  this  cause 

(Goof/i 

(fl)  3  Yonnge  ^  Col,  App.  iv. 
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{Gooch  V.  Haworth)  were  under  the  management,  and  184 11 
in  the  possession  of  the  receiver  of  the  Court.  The  ^^^^^ 
rents  of  the  estate  were,  by  order  of  the  Court,  paid  by 
the  receiver  to  Sarah  Haworth,  the  tenant  for  life. 

The  petition  also  stated,  that  if  the  estate  had  not 
been  in  the  hands  and  possession  of  the  receiver  of  this 
Court,  the  petitioner  would  have  been  able  to  issue  an 
elegit  against  the  said  estate,  and  seize  the  same  for  en- 
forcing payment  of  the  costs  of  the  Exchequer  suit. 

The  petition  prayed,  either  that  the  receiver  might  be 
authorised  to  pay  the  S98/.,  the  amount  of  taxed  costs ; 
or  that  the  petitioner  might  be  at  liberty  to  sue  out  a 
writ  of  elegit,  and  put  it  in  execution  against  the  life 
estate  of  Sarah  Haworth,  and  cause  the  same  to  be 
seized,  and  possession  given  to  the  petitioner,  for  the 
purpose  of  securing  the  398/.,  and  that  the  receiver 
might  be  ordered  to  give  up  possession ;  and  that  the 
petitioner's  costs  of  this  petition  might  be  taxed. 

The  petition  was  served  on  the  clerk  in  Court  of 
Sarah  Haworth  and  on  the  receiver,  and  was  supported 
by  affidavit. 

Mr.  Pemberton  and  Mr.  Follett,  for  the  petitioner. 

Mr.  C.  P.  Cooper,  cotitrd,  contended  that  the  interest 
of  Mrs.  Haworth  vfas  not  such  as  could  be  taken  in 
execution  at  law ;  and  that,  if  the  petitioner  had  a  mere 
charge  to  be  made  effectual  in  equity,  her  application 
was  premature,  for,  by  the  thirteenth  section  of  the  act 
referred  to  (a),  it  is  enacted,  that  no  judgment-creditor 
shall  be  entitled  to  proceed  in  equity  to  obtain  the  benefit 

of 

(a)  1  &2  Fief.  Clio. 

Gg  3 
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of  bis  charge,  until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  judgment;  and  here  the  decree 
was  in  May  1840,  and  the  Master's  report  in  July  1840. 

The  Mast£R  of  the  Rolls  said,  the  only  question 
was,  if  the  receiver  of  this  Court  wa^  to  stand  in  the 
way  of  the  legal  rights  of  the  petitioner  against  the  pro- 
perty of  Mrs.  Havoorth ;  that  would  depend  on  the 
purpose  for  which  the  receiver  had  been  appointed. 
The  rents,  it  appeared,  were  to  be  paid  over  to  the 
Respondent:  his  Lordship,  therefore,  thought,  that 
notwithstanding  the  appointment  of  receiver,  the  peti- 
tioner ought  to  be  at  liberty  to  sue  out  and  execute  such 
writs  as  she  might  be  advised ;  and  he  made  the  order 
in  the  latter  alternative  of  the  prayer  of  the  petition. 


Jan.  14,  15. 


STUART  V.  STUART. 


An  application 
nnder  the  4 
&SW.  4. 
c.  29.,  to  in- 
vest trust 
funds  on  Iri$h 
security  re- 
fused, for 
thoujzh  for  the 
benefit  of  the 
tenant  for  life, 
as  increasing 
his  income,  it 
was  otherwise 
as  to  those  in 
remainder,  as 
affording  a  less 
secure  invest- 
ment. 


np^HE  testator  gave  his  real  and  personal  estate  to 
trustees  in  trust,  to  convert  and  lay  out  the  same 
"  in  the  public  funds  of  Great  Britain^  or  at  interest 
upon  government  or  real  securities  in  England  or 
JVales"  and  at  their  discretion  to  vary  the  same.  He 
gave  the  income  to  his  wife,  subject  to  two  several  sums 
of  10,000/.  each  to  his  daughters,  and,  subject  to  the 
interest  of  his  wife,  he  gave  the  residue  to  his  two 
daughters,  if  they  should  attain  twenty-one  years,  or 
marry  under  that  age  with  the  consent  of  their  guar- 
dians. There  was  a  gift  over  to  other  parties  in  case  of 
the  daughters  not  obtaining  vested  interests  in  the 
funds.  The  daughters  had  been  declared  to  be  entitled 
to  the  interest  on  the  contingent  legacies  of  10,000/. 

The 


CASES  IN  CHANCERY. 

The  daughters  were  infants,  and  some  of  the  parties 
entitled  over  in  contingency  were  infants,  and  married 
women. 

A  considerable  sum  being  in  Court,  the  widow  pre- 
sented a  petition  under  the  4  &  5  ^.  4.  r.  29.,  pray- 
ing to  be  at  libeity  to  lay  before  the  Master  proposals 
for  investing  it  on  mortgage  on  real  securities  in  /r^- 
land^  and  if  he  approved  of  the  proposal,  to  inquire  into 
the  title  of  the  estates. 
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By  the  act  above  cited,  persons  having  authority 
under  any  direction,  trust,  or  power,  to  lend  money  at 
interest  on  real  securities  in  England^  Wales,  or  Great 
Britain,  are  authorised  to  lend  the  same  on  real  secu- 
rities in  Ireland. 

Mr.  S.  Sharpe,  for  the  petition. 

Mr.  Pemberton,  for  the  infant  Plaintiffs. 

Mr. «/.  (7.  Jervis,  for  the  Defendant. 


The  Master  of  the  Rolls. 

I  have  read  over  this  petition  and  the  act  of  parlia- 
ment, and  it  seems  that  the  10,00021  is  given  over  to 
other  persons  on  a  certain  contingency.  If  the  fund 
had  been  in  the  hands  of  the  trustees,  they  would  have 
been  bound  to  act  for  the  benefit  of  all  parties  in- 
terested in  the  fund,  not  for  the  benefit  of  the  tenant 
for  life  only.  Such  being  the  duty  of  the  trustees,  and 
the  fund  being  in  Court,  it  becomes  equally  my  duty,  to 
see  that  the  proposed  variation  in  the  investment  will 
be  for  the  benefit  of  all  the  parties  interested  therein. 
The  direction   in  the  will  to  lay  out  in  England  or 

Gg  4  Walesj 


Jan,  15» 
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Wales^  is. a  strong  argument  that  the  testator's  intention 
was  that  it  should  not  be  laid  out  elsewhere.  I  could  not 
order  the  fund  to  be  laid  out  in  Ireland  without  a  refer- 
ence to  the  Master ;  and  the  question  is,  whether  it  can 
possibly  be  for  the  benefit  of  all  parties  that  the  fund  should 
be  so  invested.  I  can  conceive  that  it  wilUbe  for  the  bene- 
fit of  the  petitioner,  because  the  investment  will  produce 
her  a  larger  income  if  vested  in  Irish  securities;  but 
I  cannot  see  how  it  can  be  beneficial  for  those  entitled 
in  remainder  to  change  the  present  secure  investment 
I  do  not  think  that  I  can  even  direct  a  reference  to  the 
Master  on  the  subject. 


Jan,  18. 


OLDFIELD  V.  COBBETT. 


An  executor 
or  administra 
tor  cannot  sue 
or  defend  in 
formd  pau" 
perii. 


"l^yTR.  COBBETT  presented  a  petition,  the  object  of 
■^  which   was    to  discharge  the  order   for   dispau- 
pering  him.  (a) 

Mr.  C  P.  Cooper  in  support  of  the  petition  con- 
tended, that  the  order  was  erroneous,  as  the  Defendant 
was  defending  not  only  in  his  character  of  executor, 
but  as  a  legatee  and  creditor;  and  that  the  latter 
character  was  sufficient  to  support  the  order  to  defend 
in  forma  pauperis.  That  a  party  might  even  be  exa- 
mined pro  interesse  siw  as  a  pauper,  James  v.  Dore.  {b) 


That  there  was  a  difference  recognised  in  practice 
between  an  executor  suing  in  foi-ma  pauperis,  and  de- 
fending in  that  manner,   and  as  in  the  latter  case  he 

was 

(a)  2  Beavan^  446.  {b)  2  DickfM^  788. 
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was  brought  before  the  Court  in  invitunij  he  was  allowed 
to  defend  in  forma  pauperis.  Paradice  v.  Sheppard  (a) 
and  Wallop  v.  Warburton  {b\  were  cited. 

Mr.  Pemberton  was  not  heard  on  the  other  side. 

The  Master  of  the  Rolls. 

The  Defendant  has  had  the  advantage  of  having  the 
point  which  he  argued  in  person,  again  discussed  with 
learning  and  ability  by  his  counsel,  but  I  see  no  reason 
for  coming  to  a  different  conclusion  from  that  to  which 
I  arrived  on  a  former  occasion. 


Old  FIELD 

V. 
COBBBTT. 


According  to  my  understanding  of  the  practice  of  this 
Court,  a  party  cannot  either  sue  or  defend  in^rm^ 
pauperis  when  he  happens  to  be  a  mere  executor  or  ad- 
ministrator. The  practice  was  clearly  ascertained  by  my 
immediate  predecessor,  who  had  occasion  to  investigate 
the  point  when  sitting  here.  It  seems  that  the  De« 
fendant  Cobbett  being  the  executor  of  his  father'swill, 
and  defending  the  suit  in  that  character,  obtained  an 
order  empowering  him  to  defend  in  form&  pauperis. 
Having  obtained  the  order  to  defend,  he  has  taken  the 
benefit  of  the  Insolvent  Act,  and  his  beneficial  interest 
has  therefore  passed  to  them,  and  in  consequence  the 
order  has  been  discharged. 

It  is  said  that  it  ought  not  to  be  discharged,  because 
Mr.  Cobbett  has  an  interest  besides,  first  as  creditor, 
and  secondly  as  legatee ;  yet  it  is  admitted,  that  the  latter 
interest  is  vested  in  his  assignees,  and  that  he  is  now 
only  a  party  to  this  suit  in  his  representative  character, 
in  respect  of  which,  if  his  conduct  be  without  impeach- 
ment 

(a)  1    Dick.    136.;    and    see  (6)  2  Cojr^  411. 

Beamea  on  Costs ^  A  pp.  377. 
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Oldfield 

V. 
COBBBTT. 


ment  he  may  ultimately  be  declared  entitled  to  haTe 
his  costs  out  of  the  fund. 

I  am  of  opinion  that  the  order  was  right,  and  this 
petition  must  therefore  be  dismissed  with  costs. 


Jaiu  so. 


HOLFORD  V.  PHIPPS. 


Where  parties 
call  on  trus« 
tees  to  jntrt 
with  their 
estate  on  the 
ground  that 
their  trusts 
have  termi- 
nated, they 
are  bound 
clearly  and 
satisfactorily 
to  shew  the 
fact  to  the 
trustees. 

Trustees  of 
a  term,  the 
trusts  of 
which  had 
been  put  an 
end  to  by  the 
cesluique  trust, 
held  entitled 
to  their  costs 
of  a  suit  to 
compel  an  as- 
signment of 
the  term  to 
the  purchaser 
of  the  pro- 
perty, on  the 
ground  that 
full  and  accu- 
rate informa- 
tion had  not 
been  tendered 
them  before 
bill  filed. 


ri^HIS  bill  was  filed  by  the  purchaser  of  an  estate 
"^  against  the  trustees  of  a  marriage  settlement, 
in  whom  was  vested  a  term  of  ninety-nine  years  to  secure 
to  the  wife  upon  the  death  of  her  husband  a  rent  charge 
of  400/.  by  way  of  jointure.  The  object  of  the  bill  was 
to  com|)el  the  trustees  to  surrender  the  term,  and  to 
pay  the  costs  of  the  suit. 

No  evidence  was  entered  into,  and  the  only  question 
being  one  of  costs,  the  Defendants  had  the  benefit  of 
the  statements  contained  in  their  answer ;  in  this  situa- 
tion of  things  the  facts  appeared  to  be  as  follows :  — 

By  the  settlement  made  on  the  marriage  of  Mr.  and 
Mrs.  Crespigny  dated  in  1814,  Mr.  Crespigny  granted 
to  iiis  wife  out  of  large  real  estates,  a  rent  charge  of 
400/.  for  life,  in  case  she  should  survive  him,  as  her 
jointure  and  in  bar  of  dower,  and  he  demised  the  * 
estate  to  three  trustees,  Phipps^  Trent ^  and  Murray^  for 
a  term  of  ninety-nine  years  on  trusts,  for  securing  the 
same.  In  1837,  Mr.  Crespigny  and  his  eldest  son,  who 
had  attained  twenty-one,  agreed  to  sell  the  estate  to 
Major  Holford^  and  the  latter  retained  a  sum  of  1 1,430/. 
on  mortgage  of  the  estate,  as  an  indemnity  against  the 

jointure 
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jointure  of  400/.  a  year.  So  far  as  appeared,  the  sale 
was  effected  without  any  communication  whatever  with 
the  trustees,  but  on  the  29th  of  January  1838,  the 
draft  of  a  deed  was  sent  to  the  trustees,  whereby  Mrs. 
Crespigny  purported  to  release  her  jointure  of  400/.  a 
year,  and  whereby  the  trustees  by  her  direction,  pur- 
ported, to  convey  the  term  of  ninety-nine  years,  to  the 
intent  that  it  might  merge.  No  consideration  ap-* 
peared  on  the  deed  for  the  release  of  Mrs.  Crespignj/s 
right. 


1841. 


HOLFORD 
V. 

Phipps. 


On  the  9th  of  February  1838,  Mr.  and  Mrs.  Cres- 
pigny called  at  the  office  of  the  solicitor  of  the  De* 
fendants,  and  there,  had  an  interview  with  Defendant 
Murray^  and  upon  that  occasion  Mrs.  Crespigny  stated, 
that  she  was  willing  to  release  her  jointure,  pro« 
vided  the  said  annual  sum  of  400/.  should  be  properly 
secured  to  her  in  some  other  way,  and  that  her  hus* 
band  then  said,  that  the  annuity  should  be  secured 
by  an  investment  of  stock ;  whereupon  the  Defendant 
Murray  observed,  that  if  such  stock  should  be  placed 
in  the  names  of  the  trustees  of  the  marriage  settle- 
ment, the  trustees  would  assign  the  term,  but  Mr. 
Crespigny  the  husband,  refused  to  allow  such  stock 
to  be  invested  in  the  names  of  the  trustees  of  the 
marriage  settlement.  On  the  day  following,  the  10th 
of  February  18S8,  Mr.  Murray  returned  the  draft 
with  the  following  memorandum  indorsed  thereon : 
*^  Having  looked  at  this  draft,  I  must  express  my  sur- 
prise that  it  was  presented  to  me  without  any  kind  of 
explanation.  With  Captain  Trent,  the  brother  of  the 
lady,  I  have  now  communicated,  and  he  desires  me 
to  state  that  he  was  equally  uninformed  of.the  proposed 
surrender  of  Mrs.  Crespignj/s  jointure  of  400/^  per 
annum ;  he  however  concurs  with  me  in  agreeing  that 
if  the  sum  retained  by  Major  Holford,  (viz.  the  sum  of 

11,430/., 
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HOLFOBD 

V. 

Phipps. 


1 1,430/.)  is  invested  in  the  funds,  or  on  mortgage  in 
the  trustees'  names  for  protecting  this  jointure,  he  will 
consent  to  surrender  the  term,  but  not  otherwise.  In 
this  Captain  Phipps  the  other  trustee  coincides.** 


Nothing  was  shewn  to  have  taken  place  between  the 
parties  between  this  time,  (the  10th  o{  February  1838), 

and  the  8th  of  Noroember^  when  the  Plaintiff's  solicitor 

• 

wrote  to  the  trustees  as  follows :  —  "  On  the  part  of 
Major  Holford^  the  purchaser  of  Mr.  Charles  Crespigmfs 
estate  of  Cathedifie^  in  the  county  of  Brecon^  as  well 
as  on  that  of  Mr.  and  Mrs.  Charles  Crespigny^  we  are 
instructed  to  apply  to  you  to  know  whether  you  will 
assign  the  term  of  ninety-nine  years  vested  in  you  and 
your  co-trustees  for  securing  Mrs.  Crespignj^s  jointure 
of  400/.  Mrs.  Crespigny  by  a  deed  acknowledged  ac- 
cording to  the  statute  has  discharged  the  estate  from 
the  jointure,  as  she  has  an  undoubted  right  to  do ;  and 
Major  Holford,  having  paid  the  whole  consideration 
money,  is  entitled  to  have  the  term  assigned  to  a  trustee 
of  his  nomination.  Mr.  Crespigny  has  amply  secured 
Mrs.  Cresptgnj/s  jointure  by  an  investment  of  a  com- 
petent sum  in  the  public  funds,  and  the  deed  by  which 
it  is  secured,  we  are  willing,  for  your  satisfaction,  but 
not  as  a  matter  of  right,  to  produce  and  shew  to  you 
before  any  proceedings  are  taken  to  enforce  an  assign- 
ment. We  have  thought  it  right  to  require  an  explicit 
answer,  whether  or  not  you  will  assign  the  term,  and 
should  you  decline  to  do  so,  for  what  reason." 


No  answer  was  returned  to  this  letter,  and  nothing; 
more  appeared  to  have  b^en  done  until  the  6th  of 
February  1889,  when  Major  Holfbrd  filed  this  bill 
against  the  trustees,  stating  that  Mrs.  Crcspigny  by 
deed  duly  acknowledged,  dated  the  lOth  of  April  1838, 
had  released   her  jointure,    and  that    nevertheless   the 

trustees 


CASES  IN  CHANCERY. 


437 


trustees  refused  to  execute  the  deed  of  assignment, 
though  a  provision  had  been  made  for  the  jointure  by 
an  investment  in  the  funds  in  the  names  of  three 
trustees ;  the  bill  prayed  for  a  surrender  of  the  term, 
and  that  the  trustees  might  pay  the  costs  of  the  suit. 


1841. 


The  deeds  which  were  received  in  evidence  by  ad- 
missions between  the  parties,  shewed  that  the  estates  in 
question  had  been  conveyed  to  the  purchaser  on  the 
5th  o{  April  1837,  who  retained  the  sum  of  11,430/.  on 
mortgage,  as  an  indemnity  against  the  rent  charge  until 
it  had  been  released;  and  that  by  a  deed  of  the  7th  of 
April  1837,  the  purchaser  mortgaged  the  property  in 
fee  to  secure  the  sum  retained ;  it  appeared  also  from  a 
declaration  of  trust,  that  on  the  6th  oi  April  1838,  Mr. 
Crespigny  had  transferred  the  sum  of  11,428/.  3^  per 
cents,  to  trustees  for  the  purpose  of  securing  the  400/. 
a  year. 


The  Defendants  by  their  answer  stated,  that  the  settle- 
ment of  1814  had  been  made  under  an  order  of  this 
Court,  Mrs.  Crespigny  being  at  the  time  of  her  marriage 
a  ward ;  that  no  evidence  of  the  execution  and  acknow- 
ledgment of  the  deed  of  the  10th  of  April  1838,  by 
Mrs.  Crespigny  had  been  produced  to  them,  and  that  no 
ingrossment  thereof  had  been  tendered  or  produced  to 
them.  They  submitted  that  they  ought  not  to  have 
taken  upon  themselves  to  determine  whether  Mrs.  Cres» 
pigny  had  power  to  release  her  jointure,  and  that  they 
ought  not  to  render  any  assistance  or  voluntarily  to  do 
any  act  to  defeat  the  aforesaid  provision  for  Mrs.  CreS" 
pigny.  They  further  insisted,  that  if  they  were  bound 
to  release  the  term  (in  case  the  said  Mrs.  Crespigny 
had  duly  released  her  jointure),  proper  evidence  of 
such  release  and  of  all  acts  essential  to  mt^ke  the  same 
valid  ought  to  have  been  produced  to  them  ;  but  that 

such 
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such  evidence  had  not  been  produced,  and  that  no  deed 
had  ever  been  tendered  to  them  for  their  execution,  or 
produced  or  shewn  to  them. 

Mr.  E.  J.  Lloyd  for  the  Plaintiff.  Upon  Mrs.  Cres^ 
pigny  releasing  her  jointure,  the  trustees  possessed  a 
bare  legal  term,  and  had  no  longer  any  trust  to  execute. 
They  were  bound,  therefore,  to  assign  the  term  to  the 
purchaser  who  had  paid  the  whole  of  his  purchase 
money ;  they  had  no  right  to  stipulate  for  terms,  and 
insist  that  an  investment  should  be  made  in  their  own 
names  to  secure  the  jointure.  They  absolutely  refused 
to  assign  the  term,  except  on  certain  conditions  which 
they  were  not  justified  in  imposing;  and  if  they  had 
taken  the  opinion  of  any  counsel,  they  would  have  been 
advised  that  their  objection  could  not  be  sustained. 
They  did  not  do  this,  but  exceeded  their  duty;  their 
vexatious  conduct  rendered  this  suit  necessary,  and  they 
ought  therefore  to  pay  the  costs  which  they  have  oc- 
casioned. 


They  now  say,  that  no  deed  or  evidence  was  tendered 
to  them,  but  they  made  no  such  requisition  ;  to  the  letter 
of  November  1838,  which  gave  them  full  information  they 
returned  no  answer ;  this  shewed  that  they  persisted  in 
their  refusal  to  assign  until  their  terms  had  been  com- 
plied with.  He  cited  Angler  v.  Stannard  (a),  Willis  v. 
Hiscox.  [b) 

Mr.  Pemberton  and  Mr.  Piggott,  contra.  The  Defend- 
ants have  no  interest,  except  to  protect  the  rights  of  the 
married  lady,  for  which  purpose  alone  they  were  ap- 
pointed by  this  Court ;  having  no  interest  it  was  the  duty 
of  those  who  called  on  them  to  take  any  active  step  and 
determine  the  trusts,  to  shew,  satisfactorily,  that  the 

trustees 

(a)  3  MyLSf.  K.  566.  (b)  4  Myl.  ^  Cr.  197. 
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trustees  would  incur  no  personal  responsibility ;  and  that 
their  cestui  que  trust  had  fairly  and  with  full  knowledge 
given  up  her  rights,  and  that  they  were  satisfactorily 
provided  for. 


HpLFORD 
V, 

Phipps. 


The  sale  took  place  altogether  behind  the  back  of  the 
trustees,  and  in  January  1838,  several  months  after  the 
conveyance,  they  were  suddenly  called  on  to  divest  them« 
selves  of  the  term.  In  the  next  month  Mrs.  Crespigfiy 
herself  stated  that  she  was  only  willing  to  give  up  her 
jointure,  '*  provided  that  it  could  be  properly  secured 
in  some  other  way ; "  and  to  this  day  it  had  not  been 
shewn  that  such  security  has  been  given.  Nothing  was 
done  from  February  to  November^  and  then  no  further 
proof  was  furnished  to  the  trustees.  Surely,  therefore, 
under  these  circumstances,  the  trustees  were  justified  in 
not  executing  an  assignment  of  the  term,  if  it  had  been 
tendered,  which  it  has  not  A  trustee  would  not  be 
justified  in  paying  over  a  legacy  to  the  husband  of  a 
married  woman,  until  a  provision  had  been  made  for  her 
out  of  it 

The  rule  of  court  is,  that  trustees  are  entitled  to  their 
costs,  unless  they  act  from  motives  of  obstinacy  and 
caprice.  Taylor  v.  Glanville,  {a)  Even  where  they  act 
erroneously,  the  Court  gives  them  their  costs,  Poole  v. 
Pass  (6),  and  the  Court  in  none  of  these  cases  have  or- 
dered them  to  bear  the  costs  of  their  cestui  que  trusts. 
Knight  V.  Martin  (c),  Angier  v.  Stannard.  In  the  latter 
case  there  were  many  circumstances  of  conduct  which 
are  not  set  out  in  the  report,  and  which  influenced  Sir 
John  Leach  in  his  decision. 


Mr.  Uoyd^  in  reply. 

(a)  3Madd.m, 

(b)  1  Beav.  600. 


The 


(c)  1  Euss.  i  Myl.  70. 
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The  Master  of  the  Rolls. 

The  arrangements  for  the  sale  of  this  property  appear 
to  have  been  made  without  any  communication  with  the 
trustees,  and  the  first  intimation  to  them,  so  far  as  appears, 
was  the  sending  the  draft  in  January^  whereby  the  trus- 
tees were  suddenly  called  on  to  assign  the  term  for  the 
purpose  of  its  being  merged,  and  to  divest  themselves  of 
their  legal  power  to  protect  this  jointure.  The  draft  was 
returned  on  the  10th  oi  February  1888,  and  though  the 
parties  proceeded  to  act  on  the  arrangement,  and  got 
the  assignment  executed  by  Mrs.  Crespigny  in  April  fol- 
lowing, yet  J  do  not  find  that  any  communication  was 
made  to  the  trustees  until  N(yoembery  when  they  were 
peremptorily  called  on  to  execute  the  assignment.  No 
answer  was  sent,  and  this  bill  was  filed. 


Though  I  consider  that  an  answer  ought  to  have 
been  sent  to  that  letter,  yet  I  think  that  I  never  heard  a 
more  unreasonable  demand  than  that  which  is  now  made, 
for  the  whole  costs  of  this  proceeding.  According  to  the 
present  constitution  of  our  law,,  a  very  large  proportion 
of  the  property  in  this  country  is  vested  in  trustees;  and 
it  is  too  often  manifest  in  this  court,  that,  in  dealing 
with  trust  property,  trustees  have  a  very  arduous  and 
painful  duty  to  perform ;  their  greatest  difiiculty  ordi- 
narily seems  to  be  to  say  "  no "  to  the  importunities 
and  requests  of  their  cestui  que  trusts.  They  are  subject 
to  the  most  hazardous  responsibilities,  and  in  c&|es 
where  they  have  mistaken  their  duties  and  acted  erro- 
neously, and  where  they  have  assisted  or  obstructed 
parties  in  the  disposition  of  the  trust  property,  we  find 
they  have  been  made  personally  liable  for  the  conse- 
quences. It  is  therefore  of  the  utmost  importance  that 
they  should  do  nothing  but  what  is  perfectly  clear  and 
free  from  doubt.     In  the  present  case  the  trustees  had  a 

duty 
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duty  to  perforin  iu  the  protection  of  this  married  lady ; 
and  when  it  was  alleged  that  this  duty  had  been  put  an 
end  to,  they  were  entitled  to  have  the  facts  clearly  and 
satisfactorily  proved  to  them. 


1841. 


HOLFORD 
V, 

Phipps. 


It  seems,  that  between  the  time  when  the  trustees 
received  the  draft  assignment  and  returned  it  with  the 
memorandum  stated,  they  had  had  a  personal  communi- 
cation with  their  cestui  que  trtist^  who  said  she  was  will- 
ing to  release  her  jointure,  provided  it  could  be  pro- 
perly secured  in  some  other  way ;  this  communication 
took  place  the  very  day  preceding  that,  on  which  the 
memorandum  on  the  draft  was  written.     The  Plaintiff 
allies  by  his  counsel,  that  I  must  take  this  memoran- 
dum as  a  determination  on  the  part  of  the  trustees,  that, 
unless  their  conditions  were  complied  with,  they  would 
make  no  assignment  of  the  term.  It  does  not,  however,  ap* 
pear,  that  they  had  had  any  communication  in  the  interim 
with  their  cestui  que  trusty  and  I  cannot  assume,  that  on 
being  properly  satisfied,  that  that  which  was  alleged  to 
have  been  done  had  been  rightly  performed,  the  trus- 
tees would  have  refused  to  do  what  is  now  asked. 
Nothing  more  occurred  until  the  month  of  N&oetnberj 
when,  without  taking  the  trouble  of  satisfying  the  De- 
fendants that  the  trusts  had  been  determined,  the  Plain- 
tiff's solicitor  wrote  the  letter  of  the  8th  of  Ncnember. 
No  notice  seems  to  have  been  taken  of  it,  and  then  this 
bill  was  filed.     I  am  of  opinion  that  the  trustees  were 
entitled   to   further   explanation   and  evidence,  which 
was  not  produced  to  them;  and  that  without  it,  they 
were  justified  in  refraining  from  making  the  assignment. 
I  certainly  think  that  an  answer  ought  to  have  been  re- 
turned to  the  letter;  but  the  neglect  to  do  so,  did  not 
relieve  the  Plaintiff  from  the  performance  of  his  duty  of 
shewing  to  the  trustees  that  there  was  an  end  of  the 
trust,  and  of  producing  to  them  tne  deed  effecting  it. 
Vol.  III.  Hh  This 
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HOLFORD 
V. 

Phipps* 


This  ought  to  have  been  done  before  the  bill  was  filed^ 
if  the  Plaintiff  wished  to  charge  the  trustees  with  the 
costs  of  these  proceedings. 

With  regard  to  the  general  observations  which  have 
been  made  on  trustees  during  the  argument,  and  with- 
out referring  to  these  Defendants,  I  must  observe,  that  in 
my  experience  I  have  known  very  many  cases  in  which 
changes  of  trustees  have  been  made,  solely  for  the  pur- 
pose of  getting  the  trust  property  into  the  hands  of 
trustees  who  were  willing  to  comply  with  requests 
which  the  old  trustees  had  refused  to  accede  to.  Without 
imputing  any  such  intention  in  this  case,  yet  when  I  find 
the  husband  and  wife  in  the  presence  of  the  trustees 
disagreeing,  the  trustees  saying  they  will  be  satisfied, 
if  a  proper  investment  to  secure  the  jointure  be  made 
in  their  names,  and  the  husband  declining,  though  he 
afterwards  made  an  investment  in  the  names  of  other 
trustees,  I  think  there  was  good  ground  for  the  Defend- 
ants to  insist  on  having  the  matter  cleared  up  before 
they  merged  the  term. 


Thinking,  therefore,  that  the  trustees  were  entitled  to 
have  full  and  accurate  information,  and  the  production  of 
the  deed  before  they  could  be  called  on  to  execute  the 
assignment,  and  their  trusts  now  appearing  to  be  at  an 
end,  there  must  be  a  decree  for  the  assignment  of  the 
term,  and  the  Plaintiff  must  pay  the  trustees  their  costs 
of  suit. 


CASES  IN  CHANCERY.  4*9 

1841. 


MAYER  V.  TOWNSEND.  jan.  as. 

THE  testator.  Dr.  Tawruendf  by  his  will,  dated  the  A  testator 


directed  hU 


7th  o{  June  1830,  gave  bis  residuary  personal  estate  trustees  **  to 
to  trustees,  in  the  first  place  to  pay  his  debts,  and  '?"?  5ooo/. 

*   "^  for  bis  daugh- 

subject  thereto,  to  <^  raise  therefrom  the  sum  of  5000/.  ter,"  and  to 
for  his  daughter  Elizabeth  L.  Taomsend;  and  when,  and  ^^^fj^^  ^"cr's 
as  soon^as  he  or  they  might  have  obtained  the  same,  legacy  "and 
then  upon  trust  to  place  his  said  daughter's  legacy  at  \^^^  \^& 
interest  on  government  or  real  security,  and  to  pay  and  for  life,  for  her 
apply  the  dividends  to  arise  thereby,   unto  his  said  and  not  to  ' 

dauirhter  for  and  durinir  the  term  of  her  natural  life,  to  ^  under  the 

J  ^     1  1  1  n  Vi      control  of  any 

and  for  her  sole  and  separate  use  and  benefit;"  and  he  husband, with 

declared  the  same  should  not  be  liable  to  the  debts,  Jl^chifdrra 
controul,  or  engagements  of  any  husband  with  whom  absolutely, 
she  might  marry;  ^^  and  from  and  immediately  after  herthe^wer 

the  decease  of  his  said  dauirhter,  (subject  nevertheless  of  ap[)ointing 
,  .        1        .     ft  .    \  V  ,  1  1        * "»®  interest 

to  the  proviso  theremafter  contained,)  he  gave  and  be-  to  her  hus- 

queathed  the  legacy  so  therein-before  given  to  her  by  *^*jj^'  ^^  ^ 
him,  to  be  equally  divided  between  her  children  law-  no  ultimate 
fiilly  begotten,  share  and  share  alike;  but  if  there  SjlSjer^f, 
should  be  only  one  such  child,  then  the  whole  to  such  but  charged 
one  child,  his  executors  or  adminbtrators.     Provided  the  real  ^tate 
always,  and  it  was  his  will  and  meaning,  and  he  did  Jf^f^®^*^ 
thereby  declare,  that  it  should  and  might  be  lawful  for  the  per- 
his  said  daughter,  provided  she  might  marry,  to  durect,  J^^^g^ySt  to 
appoint,  and  require  by  any  will  or  deed,  under  her  the  interests 
hand,  his  said  trustees,  and  the  survivor,  &c.,  to  pay  the  fh^iij^ren  th^ 
interest  of  the  said  sum  of  5000/.  so  given  by  him,  to  daughter  took 
her  husband,  for  and  during  the  term  of  his  natural  interest,  and  j 

life^  having  died 
unmarried, 
that  her  personal  representadTes  were  entitled  thereto. 

Hh  2 
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life,  in  case  he  might  outlive  her;"  and  in  case  his 
personal  estate  should  not  be  adequate  to  raise  ^^  the 
legacy**  bequeathed  to  his  daughter,  then  he  charged  it 
on  certain  real  estates. 


The  testator  and  his  wife  had  a  power  of  appoint* 
ment  over  a  sum  of  2000/.  for  his  younger  children 
charged  on  another  estate.  On  the  7th  of  June  18S0, 
they  appointed  1950/.,  part  of  it,  to  trustees,  upon 
trust  to  invest  and  pay  it  to  his  daughter  Elizabeth  L. 
Townsend  for  life  for  her  separate  use,  with  remainder 
to  her  children,  with  power  for  her  to  give  her  husband 
a  life  interest  in  the  fund,  **  and  subject  thereto,  upon 
trust  for  the  said  Elizabeth  L.  Tcmmsend,  her  executors, 
administrators,  and  assigns." 

By  a  codicil  of  even  date,  after  referring  to  the  deed 
of  appointment,  the  testator  declared,  that  the  sum  of 
1950/.  should  be  considered  as  part  of  the  legacy  given 
to  her  by  his  will,  and  he  charged  the  residue  on 
certain  hereditaments  which  he  had  devised  to  the  De- 
fendant William  Townseiid. 

The  testator  died  in  1830,  and  his  personal  estate 
proved  insufficient  for  the  payment  of  his  debts  and 
legacies.  His  daughter  died  in  1838  without  ever 
having  been  married.  The  Plaintiff,  who  was  her  ex- 
ecutor, filed  this  bill  to  have  the  3050/.,  the  residue  of 
the  5000/.  after  deducting  the  1950/.  raised  out  of  the 
real  estates  charged  therewith. 


Mr.  Tinnei/9  Mr.  Pemberton,  and  Mr.  K,  Parhevy  for 
the  Plaintiff. 

The  gift  was  absolute  to  the  daughter  in  the  first 
instance,  but  the  testator  afterwards  subjected  that  in- 
terest 
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terest  to  certain  limitations  to  her  children^  and  to  a 
power  in  favour  of  her  husband ;  the  absolute  gift, 
therefore,  remained  in  her,  subject  to  the  qualification 
introduced  in  favour  of  the  husband  and  children  which 
failed ;  the  daughter  therefore  took  an  absolute  interest, 
and  the  plaintiff,  as  representing  her,  is  now  entitled. 
The  expressions,  **  my  said  daughter's  legacy,"  ^'  the 
legacy  given  to  her,"  ^^  the  legacy  bequeathed  to  my 
daughter,"  shew  clearly  that  the  testator  intended  to  give 
it  her  absolutely,  and  the  ultimate  trust  in  the  deed  of 
the  1950/.,  to  her  executors,  administrators,  and  assigns, 
fortifies  that  conclusion. 


1841. 


Matbr 
townsend. 


Mr.  G.  Turner  and  Mr.  Parry^  contrdj  for  the  De- 
fendant out  of  whose  estate  it  was  sought  to  raise  the 
charge,  contended,  that  the  daughter  did  not  take  an 
absolute  interest  in  the  S050/.  The  trustees  were  di- 
rected to  raise  the  5000/.,  but  as  to  her  for  the  limited 
interest  afterwards  specified,  namely,  for  life  only,  and 
then  for  the  other  purposes  stated;  these  having  all 
failed,  and  there  being  no  ultimate  trust,  the  charge 
sunk  for  the  benefit  of  those  entitled  to  the  estate  out 
of  which  it  was  to  be  raised,  {a)  In  Hewitt  v.  Wright  (b)^ 
an  estate  was  conveyed,  in  trust  to  sell  and  raise  a 
sum  of  1500/.,  and  pay  the  interest  to  D.  till  she 
married,  and  to  pay  her  the  principal  within  twelve 
months  after  her  marriage.  D.  died  without  having  been 
married,  and  it  was  held  that  the  1500/.  resulted  to  the 
setder.  A  trust  in  favour  of  the  daughter,  further  than 
to  the  extent  expressed,  cannot  be  implied ;  for  the 
law  never  implies,  and  the  Court  never  presumes,  a 
trust,  except  in  a  case  of  absolute  necessity.     Cook 

V.  Fountain,  (c) 

The 

(a)  See  Cooke  v.  The  5to-  (b)  1  Bro.  C.  C.  86. ;  and  see 
Uoneri  Company j  5  MyL  4"  i^*  Gawlery,SUiudenvick,2CoXfl5. 
263.  (c)  5  Swans,  592. 

Hh  S 
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1841.  The  deed  in  no  way  strengthens  the  oonstnictioa 

^"^T^^^^"^  contended  for  by  the  Plainti£  for  it  shews  that  when 

Mater  ,      -^ 

V.  the  testator  intended  to  give  an  absolute  interest  to  his 


TOWNSBND. 


daughter  in  default  of  children,  he  accurately  expresses  it 
The  husband,  also,  is  to  have  no  controui  over  the  pro- 
perty, but  he  might  obtain  it,  contrary  to  the  will  of  the 
testator,  if  the  wife  were  held  to  take  an  absolute  interest, 
and  died  without  children,  leaving  a  husband  surviving. 

Mr.  WiUcock  for  a  trustee. 

The  Master  qf  the  Rolls.  In  one  sense  this  was 
not  an  absolute  gift;  to  the  daughter,  for  it  is  made 
subject  to  certain  restrictions  and  contingencies  which 
her  father  had  in  contemplation.  The  ^testator  first 
directs  the  trustees  ^^  to  raise  the  sum  of  5000il  for  his 
daughter  Elizabeth.**  If  he  had  ended  there,  she  would, 
without  any  question  whatever,  have  been  entitled  to 
the  legacy  absolutely ;  he  then  directs,  that  when  the 
trustees  should  have  obtained  the  same,  they  should  in- 
vest it,  and  then  he  imposes  certain  restrictions ;  and  first 
the  trustees  are  to  apply  the  dividends  unto  the  daughter 
for  her  separate  use  for  life.  Suppose  the  will  had 
ended  here,  I  apprehend  the  daughter,  being  unmarried 
at  her  father's  death,  would  have  been  entitled  to  have 
taken  the  500021  absolutely,  notwithstanding  the  gift  was 
to  her  separate  use,  and  notwithstanding  the  decision  of 
Sir  John  Leach  to  the  contrary,  which  has  been  since  over- 
ruled, (a)  Afler  the  decease  of  the  daughter,  there  is  a 
limitation  to  her  children ;  by  this  contingency,  she  might 
be  deprived  of  her  absolute  interest,  and  it  might  go 
to  her  children ;  there  follows  a  power  under  which  she 
might  further  diminish  her  interest,  by  giving  a  life 
estate  to  any  husband.  It  is  said,  that  it  could  not  be 
intended  that  she  should  take  an  absolute  interest,  be- 
cause, 
(a)  Woodm€itim\y^  Walker,  2  Euu.  4M.197. 
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cause,  if  there  were  no  children,  a  husband  surviving 
her,  might  take  the  property  absolutely  ;  I  appre- 
hend there  would  be  a  great  deal  to  say  on  that  point ; 
but  it  does  not  arise;  the  question  is,  whether  the  legacy 
given  absolutely  by  the  first  clause,  is  to  be  subject  to 
any  other  contingencies  or  limitations  beyond  those  ex- 
pressed; and  without  looking  to  the  deed,  (which  would 
confirm  my  opinion,)  it  appears  to  me  that  the  qualifi- 
cations and  restrictions  ought  not  to  be  extended  be- 
yond those  expressed.  None  of  these  having  taken 
effect,  the  absolute  interest  remained  in  the  daughter,  and 
the  plaintiff  is  entitled  to  have  the  amount  raised. 


1841. 


Mayer 

V. 
TOWNSBND, 


The  ATTORNEY-GENERAL  v.  WRIGHT. 


Feb.  6. 


rWlHIS  was  an  information  filed  by  the  Attomey- 
General  at  the  instance  of  a  Relator. 


Notice  of  motion  was  given,  "  on  behalf  of  the  Re^ 
lator^^  that  the  Defendant  should  pay  a  sum  of  money 
into  Court. 

Mr.  ChandlesSj  contrh^  objected  to  the  form  of  the 
notice  of  motion,  the  Court  not  recognising  the  Relator 
as  Plaintiff  in  an  information. 


Notice  of 
motion  p^en 
on  behalf  of  a 
relator  in  an 
information, 
held  irregular; 
it  should  be 
on  behalf  of 
the  Attorney- 
General. 


The  Master  of  the  Rolls.  It  is  wrong  in  form. 
Relators  should  know  that  they  are  not  parties  to  in- 
formations, and  have  no  right  of  their  own  authority 
to  make  any  application  to  the  Court.  The  Attorney- 
General  is  the  only  person  whom  the  Court  recognises 
in  such  cases,  {a) 


(a)  See  Al^omey-General  v.  l^he  Ironmongers'  Compani/y  2  £eav,3l3* 

Hh  ^ 


CASES  IN  CHANCERY. 


Ffb.  11.  BALLS  V.  MARGRAVE. 

A,  brought  an  ^T^HIS  cause  again  came  on  {a)  upon  a  plea  to  a  bill 

aaa^V^*^  ^^  discovery,  in  aid  of  an  action  at  law. 

and  filed  a 

very,  in  aid  of  Th®  ^^^  Stated  that  in  the  year  1769  Thomas  Cheeky 
the  acti^,  being  seized  in  fee-simple  of  certain  property,  demised 
alone.    B.       it  to  one  Joseph  Rowland  for  a  term  of  ninety- nine  years, 

CL^!l*?o'^lL  at  a  rent  of  26/.,  which,  Rowland,  for  himself,  his  exe- 
ne  was  a  mere  »  j  j  j 

mortgagee,  cutors,  administrators,  and  assigns,  covenanted  to  pay. 
ought  not  to  ^t  traced  the  devolution  of  the  interest  of  Thomas  Cheeky 
be  compelled  the  lessor,  to  the  Plaintiff,  and  shewed  how  the  re- 
discovery in  mainder*of  the  term  had  become  vested  in  the  Defend- 
^'1®**'!*°^®  ant  by  an  assignment  from  a  Lady  Daniel.  It  stated  that 
mortgagor.  the  Defendant  was  in  possession  of  the  property,  and  that 
ovcwul^^**   the  rent  being  considerably  in  arrear,  the  Plaintiff  had 

commenced  an  action  of  covenant  against  the  Defendant 
Margrave,  in  the  Court  of  Exchequer,  to  recover  the 
same ;  but  that  the  indenture  of  lease  being  in  the  pos- 
session of  the  Defendant,  who  refused  to  produce  the 
same,  or  to  allow  the  Plaintiff  to  have  an  inspection, 
and  there  being  no  counterpart  thereof,  the  Plaintiff 
was  unable  to  proceed  in  the  action  without  a  discovery. 

The  bill  prayed  a  discovery  of  the  matters  stated  in 
the  bill,  and  especially  of  the  particulars  of  the  lease ; 
and  that  the  Plaintiff  might  have  the  benefit  of  such 
discovery  at  the  trial  of  the  action ;  and  that  the  lease 
might  be  produced. 

The  Defendant  pleaded,  in  effect,'  that  the  convey- 
ance by  Lady  Daniel  to  Margrave  was  by  way  of  mort- 
gage) 

{a)  AtU>t  p.  284. 
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gage^  and  subject  to  redemption;  that  the  equity  of 
redemption  was  vested  in  Cliinny  who  had  not  been 
made  a  party  to  the  suit ;  and  that,  in  his  absence,  the 
Defendant  was  not  bound,  and  ought  not  to  be  com- 
pelled to  give  to  the  Plaintiff  the  discovery  and  produc- 
tion sought  by  the  bill. 


1841. 


Mr.  Kindersley  and  Mr.  Evans,  in  support  of  the  plea, 
contended  that  Otinn  ought  to  have  been  made  a 
party  to  this  suit,  in  order  to  entitle  the  Plaintiff  to  the 
discovery  which  they  sought.  [Mr.  Pemberton.  That 
would  be  impossible.  Gfyn  v.  Soares  (a)  and  Irving 
v.  TTiompson  {b)  shew  that  no  person  can  be  made  a 
party  to  a  bill  of  discovery  in  aid  of  an  action  at  law 
who  b  not  a  party  to  the  action.]  Lord  Eldon,  in  Zam- 
bert  V.  Rogers  (c),  lays  it  down  *^  that  a  mortgagee  has 
no  right  to  shew  his  mortgagor's  title."  The  De- 
fendant, therefore,  would  not  be  justified  in  disclosing 
the  title  in  the  absence  of  the  mortgagor. 


Mr.  Pembertan  and  Mr.  Taylor  were  not  heard  by 

The  Master  of  tie  Rolls,  who  said :  This  plea 
must  be  over-ruled.  The  action  is  brought  against  a 
person  who  is  in  possession  of  the  property,  and  the 
alleged  mortgagor  is  no  party  to  the  action.  The  bill 
is  for  a  discovery  in  aid  of  the  proceedings  at  law;  and 
the  case  is  very  different  from  that  cited,  which  was  for 
relief.  I  have  no  authority  to  alter  the  practice  of  the 
Court,  which  does  not  permit  any  person  to  be  made  a 
Defendant  to  a  bill  for  discovery  in  aid  of  an  action  who 
is  not  a  party  to  that  action.  I  have  no  hesitation  at  all 
in  over-ruling  this  plea. 


(a)  3  Myl^K.  450.;  1  F.4> 
001^644.;  and  1  We$t,P.C.  S58. 
{h)  9  Sim.  17. 


(c)  2  Mer.  490.;  BXid$teFew 
V.  Gvppyf  Hare  Ditc.  1S4. 


450 
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1840. 

Nov,  23.  26. 

1841. 

Feb.  22. 

A  testator,  in 
his  lifetime, 
by  bond  se- 
cured to 
H.  C.  C.  an 
annuity  of 
500/.  toT  life, 
payable  on 
the  usual 
quarter  days, 
&c. ;  and  by 
his  will  he 
confirmed  it, 
and  be- 
queathed a  fur- 
tner  annuity 
of  200/.,  pay- 
able in  the 
same  manner, 
it  being  his  in- 
tention that 
she  should 


RADBURN  V.  JERVIS. 
HARE  t;.  HILL. 

^^EVERAL  questions  arose  in  this  cause  upon  the 
will  and  thirteen  codicils  of  Sir  Thomas  Clarges^ 
Bart.,  which,  so  far  as  they  are  material,  were  as  fol* 
iows :  — 


By  his  will,  duly  attested  and  dated  the  18th  day  of 
August  1821,  the  testator  expressed  himself  as  follows: 
**  I  give  and  devise  unto  and  to  the  use  of  Henry  Brooksr 
bankj  of  Pall  Mall,  Middlesex^  banker,  and  Jonathan 
Moorcj  of  Grays  Inn^  Middlesex^  gentleman,  their  heirs, 
executors,  and  administrators,  according  to  the  natures 
and  qualities  thereof  respectively,  my  manors  and  estates 
of  Sutton^pon^Derwent  in  the  county  of  YbrA,  and  of 

Norton^  Disney^  and  Bitchfietd  in  the  county  of  Lincoln^ 

receive  an  an-  ^^ 

nuity  of  500/. 

instead  of  300/.  By  a  codicil,  the  testator  directed  his  trustees  to  raise  500^  a 
year,  and  pay  the  same  to  H.  C.  C.  during  her  life,  by  quarterly  payments  :  Held, 
that  the  second  annuity  was  cumulative. 

A  testator  appointed  A,  B,  and  C.  D,  trustees  and  executors  of  his  will.  By  a 
codicil,  he  bequeathed  to  each  of  the  trustees  named  in  his  will  the  sum  of  SOOOLf 
on  condition  that  he  accepted  the  trusts  thereof.  By  a  subsequent  codicil,  he 
revoked  all  that  part  of  his  will  which  related  to  C.  D.,  and  requested  E,  F,  ^  io 
undertake  and  fuIBl  the  same  purposes  and  intentions,  and  on  the  same  conditions, 
for  the  effecting  of  which  he  had  appointed  the  said  (7.  jD.  By  a  subsequent  codicil 
he  revoked  the  appointment  of  A,  B,  and  C.  D,  as  trustees  and  executors,  and  all 
legacies  to  them,  and  he  nominated  E.  F,  executor  and  trustee  thereof:  Held, 
that  E,  F,  was  entitled  to  the  legacy  of  5000/. 

A  testator  devised  a  portion  of  his  real  estate  to  trustees  for  sale,  and  directed 
them  to  apply  the  proceeds  and  his  personal  estate  in  payment  of  the  legacies  and 
annuities  iherebtf  bequeathed  ;|  and  in  case  the  same  should  be  insufficient,  be 
charged  all  his  real  estate  with  the  payment  thereof.  By  several  unattested  codicils, 
he  gave  further  legacies  and  annuities,  and  subsequently  he  executed  a  duly  attested 
codicil,  whereby  he  varied  the  appointment  of  trustees  and  executors.  Held,  that 
the  legacies  and  annuities  bequeathed  by  the  unattested  codicils  were  not  chaiged 
on  the  real  estate. 

A  perpetual  annuity  was  granted  by  King  Charles  the  Second  to  A,  and  his  heirs 
payable  out  of  the  coal  duties.  Held,  that  though  descendable  to  the  heirs,  it  was 
personal  and  not  real  estate. 
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• 

iibe  fivehold  annuity  of  SOOL  per  annum,  secured  to'  me  1 840. 
and  my  heirs  nnder  a  grant  from  King  Charles  II.,  my 
moiety  of  the  theatre  at  Brighthelmstone^  in  the  county 
of  Sussewj  and  all  and  singular  other  my  lands,  tene- 
ments, goods,  chattels,  and  effects^  of  what  nature  or 
kind  soever  and  wheresoever,  upon  trust  as  to  the  said 
manors  and  estates  oi  Suttofk^upon^Derwent  and  at  Norton 
and  Disnegy  and  their  appurtenances :"  (the  testator  then 
declared  Ae  trusts  of  this  property  and  some  leaseholds 
in  &vour  of  certain  families  therein  named,  and  then 
continued :)  ^^  As  to  my  estate  of  Bitchfieldy  I  direct  the 
same  to  be  sold  and  converted  into  money ;  and  hereby 
authorise  my  said^trustees,  or  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  to  give  receipts  for  the 
purchaseHnobey  upon  such  sale,  and  declare  that  their 
or  his  receipt  shall  discharge  any  purchaser  from  all 
liability  in  case  of  non^pplication  or  misapplication 
thereof  And  as  well  as  to  the  money  to  be  produced 
from  such  sale  as  also  to  the  residue  of  my  estate  and 
effbets  •  whatsoever  and  wheresoeveir  not  hereinbefore 
spedfically  devised  or  bequeathed,  in  trust,  thereout,  to 
pay  all  my  just  debts,  the  expenses  of  my  funeral,  and 
of  provirig  this  my  will,  add  the  legacies  and  annuities 
lifefvfty  bequeathed ;  and  in  case  the  same  shall  be  in- 
sufficient for  that  purpose,  then  I  charge  all  my  real 
estate  with  the  payment  of  the  same  respectively,  and 
Sf^ject  thiiteto,  for  the  said  Sir  Dudley  Saint  Leger  Hill, 
hh  heirS)  €xecdtors,  administrators,  and  assigns,  for  his 
and  their  own  use  and  benefit.**'  He  then  gave  the 
trustees  certain  powers,  and  directed  that  the  said 
Jonathan' Moore  should  be  allowed  to  act  as  the  so- 
licitor or  attorney  in  the  management  of  the  trusts 
A^rdby  treated,  soloiig  as  he  should  continue  a  trustee 
niidler  the  said  will,  and  should  also  act  as  receiver  for 
"the  same;  and  he  gave  to  his  trustees  a  power  of  sale 
add  ex^adge  over  his  real  estates,  and  proceeded: 

**And 
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1840.  **  And  I  hereby  confirm  three  several  bonds,  by  one  of 
which  I  have  secured  one  annuity  of  3002.  to  HarriH. 
Catherine  Cock^  of  Brighthelmstone  aforesaid,  spinster, 
during  her  life,  in  the  event  of  her  surviving  me;  by  the 
second  of  which,  an  annuity  of  the  like  amount  is  secured 
to  Sarah  Cock  of  BeUeoue  Cottage  East^  in  Brighihdmr 
*  stone  aforesaid,  during  her  life,  in  the  event  of  her  sur- 
viving me  and  the  said  Harriet  Catherine  Cock ;  and 
the  third  of  which  bonds  secures  an  annuity  of  the  same 
amount  to  William  Cock  of  Brighthelmstone  aforesaid, 
Esquire,  for  his  life,  in  the  event  of  his  surviving  me^ 
the  said  Harriet  Catherine  Cock^  and  the  said  Sarah 
Cock ;  and,  in  addition  to  the  SOOL  so  secured  to  the 
said  Harriet  Catherine  Cockj  I  give  and  bequeath  to 
her  the  further  annuity  or  yearly  sum  of  200/^  to  be- 
come due  and  be  payable  at  the  same  days  and  in  the 
same  proportions,  and  in  every  respect  in  the  same 
manner,  as  in  the  said  bond  by  which  the  said  anonity 
of  SOOL  is  secured  to  her,  it  being  my  intention  that  the 
said  Harriet  Catherine  Cock  shall  receive  a  full  annuity 
of  500^  to  be  payable  and  be  considered,  in  every  re- 
spect, as  if  that  sum  had  been  originally  mentioned  in 
the  said  bond,  instead  of  the  said  sum  of  SOOL"  The 
testator  appointed  Henry  Brooksbani  and  Jonathan 
Moore  executors  of  his  will. 


The  testator  afterwards  made  thirteen  codicils  to  his 
will,  two  only  of  which,  viz.  the  first  and  eleventh,  were 
attested  by  three  witnesses. 

By  the  first  he  merely  altered  the  specific  devise. 

The  third,  so  far  as  aflfected  the  question,  was  as  fiit 
lows :  <<  I  direct  the  trustees  named  in  my  will  to  raise 
the  annual  sum  cf  50011,  and  to  pay  the  same  onto 
Harriet  Catherine  Cock  daring  her  life  by  qnarterly 
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payments."  *<I  give  likewise  and  bequeath  to  each  of 
the  trustees  named  in  my  will  the  sum  of  BOQOLf  on 
condition  that  he  accepts  the  trusts  thereof;  also  to  Mr. 
Jonathan  Moore  of  Grays  Inn^  in  consideration  of  the 
friendly  regard  and  zeal  he  has  for  many  years  shewn 
in  my  concerns,  20002.    January  26th,  1825." 

The  sixth  was  as  follows :  **  In  consideration  of  the 
very  kind  and  liberal  attention  Henry  Brooksbankj  Es- 
quire, has  hitherto  constantly  displayed  in  my  concerns, 
I  bequeath  to  him  the  sum  of  5000/. ;  and  I  declare 
that  this  sum,  and  also  the  sum  of  2000/.  to  Mr.  Jona- 
than  Moore^  are  in  addition  to  the  sums  given  to  them 
as  trustees  to  my  will." 

The  ninth  was  as  follows :  **  I  hereby  revoke  and 
annul  all  that  part  of  my  last  will  and  testament  which 
relates  to  Mr.  Jonathan  Moore^  and  I  hereby  request 
Mr.  Jonathan  Brundrett^  of  the  Temple^  London^  to  un- 
dertake and  fulfil  the  same  purposes  and  intentions  and 
on  the  same  conditions,  for  the  effecting  of  which  I  had 
appointed  the  said  ^r.  Jonathan  Moore.  June  22d, 
1826." 


1840. 


The  eleventh,   which  was  duly  attested  by  three 

witnesses,  was  as  follows :  '*  This  is  a  further  codicil  to 

the  last  will  and  testament  of  me  Sir  Thomas  ClargeSj 

Bart.,  made  this  10th  day  of  April  1828.     I  hereby  do 

revoke  the  appointment  of  Mr.  H.  Brooksbank  and 

Joruithan  Moore  as  executors  and  trustees  of  my  will ; 

and  do  also  revoke  all  and  every  legacy  and  bequest 

whatsoever  to  them  given  and  bequeathed  either  by  my 

last  will  or  any  codicil  thereto,  or  any  previous  will  or 

codicil  thereto ;  and  I  hereby  nominate,  constitute,  and 

appoint  Jonathan  Brundrett,    Esquire,   of   the  /im«- 

Temple,  gentleman,  executor  and  trustee  of  my  will." 

By 
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Radburn 

V. 

Jbrtis. 
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By  his  codicils  he  had  given  several  ammitifis  and- 
pecuniary  legacies. 

The  testator  died  in  February  1834^  and  his  will  was 
proved  by  Jonathan  Brundrett  alone. 

With  respect  to  the  annuity  of  300/.  to  HarrieU 
Catherine  Cock,  it  is  necessary  to  state,  that  the  testator 
had,  in  his  lifetime,  executed  a  bond  whereby  he  secuied 
to  her  an  annuity  of  SOOL,  to  be  paid  to  her  during  her 
life,  by  quarterly  payments,  on  the  usual  quarter  days, 
and  a  proportionate  part  to  be  paid  up  to  the  time. of 
her  death ;  with  a  provision  that  she  was  not  to  alienate 
or  encumber  the  annuity,  and  that  the  same  was  to  be 
settled,  on  her  marriage. 

It  should  be  also  stated,  with  reference  to  the  fipee* 
hold  annuity  of  500/.  a  year,  mentioned  in  the  testator's 
will,  that  by  letters  patent  dated  the  26th  of  November^ 
in  the  thirteenth  year  of  the  reign  of  King  diaries  IL9 
his  Majesty,  in  consideration  of  the  signal  services  done 
and  performed  for  and  in  his  restoration  by  Sir  JTwrnas 
ClargeSf  Knight,  who  was,  by  many  hazards,  eminendy 
and  opportunely  instrumental  therein,  granted  <*unto 
Sir  Thomas  ClargeSj  his  heirs  and  assigns  for  ever,  one 
annuity  or  yearly  pension  of  500/."  out  of  the  duty  or 
composition  of  I2d.  in  the  chaldron  for  coal. 

The  several  questions  which  arose  under  these  cir- 
cumstances were :  — 


First.  Whether  the  annuity  of  500/.  bequeathed  by 
the  third  codicil  to  Harriett  Catherine  Cock  was  in  addi- 
tion to  or  in  substitution  for  the  legacy  of  5002i  which  the 
testator,  by  hb  will,  gave  her  in  lieu  of  the  annui^  of 

soot 
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SOOL  secured  by  his  bond.     As  to  this  question  Hur$l 
V.  Beach  (a),  Fraser  v.  Byng  (i)  were  cited. 

Secondly.  Whether^  under  the  fifths  eleventh,  and 
twelfth-  codicils,  Jonathan  Bmndrett  was  entitled  to  a 
legacy  of  5000/.  On  this  point  Barber  v.  Barber  {c) 
was  referred  to. 

Thirdly.  Whether  the  legacies  given  by  the  unat- 
tested codicils  were  charged  by  the  will  on  the  real 
estate ;  and,  if  not,  whether  they  were  so  charged  by 
the  thirteenth  codicil,  which  was  duly  attested.  As  to 
the  effect  of  republication,  the  following  cases  were 
cited:  1  Wms.  Saundersy  217.  e.  and  yi,  Utterton  v. 
Robins  (d),  Guest  v.  Willasey  {e)j  Gordon  v.  Lord 
B^ay  (g),  Crosbie  v.  Macdoual  (A),  Gooditile  v.  Mere- 
dith {i)^  Barnes  y •  Crowe  {k)f  JVarren  y.Davies  (/)>  Gibson 
V.  Lord  Montfort  {m) ;  and  as  to  the  annuities  and 
legacies  given  by  the  intermediate  unattested  codicils, 
the  following  cases  were  cited :  Masters  v.  Masters  (n), 
Henvell  v.  Whitaker  (o),  Brudenell  v.  Boughton  (p)y 
Habergham  v.  Vincent  ( j^),  Bonner  v.  Bonner  (r),  Strong 
V.  Ingram  ( «),  Smart  v.  Prujean.  (/) 

Fourthly.  Whether  the  real  estate  specifically  devised 
should  not  be  exonerated  out  of  the  general  personal 
estate  and  the  estates  not  specifically  devised. 
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And 


(a)  SMad.ZS\. 
(6)  1  Ruu.  8f  M.  90. 
(c)  Z  MyU  i  Cr.  688. 

(e)  S  Bwgn  429. ;  and  Z  Biag. 
614. 

(g)  S  Sim.  274. 

(A)  4  Vet.  610. 

(t)  QM.^S.  5. 

ik)  1  Vei.  jun.  486. ;  and  4 
Bro.  C.  C.  2. 


(/)  2  J/y.  4-  K.  49. 
(m)  1  Ftff.  sen.  485. 
(«)  1  P.  FT.  420. 
(o)  5  Riut.  545. 
(p)  2  JM;.  274. 
{q)  2  Ftff.  jun.  256. 
(r)  15  r«.  578. 
(i)  6  iStm.  197. 
(Q  6  Vet.  560. 


1840. 


Radbubh 

V. 

Jbbyis. 
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And  fifthly.  Whether  the  perpetual  annui^  of  5001. 
a  year,  which  ia  the  will  was  called  a  freehold  annoilyi 
was  to  be  considered  as  real  or  personal  estate.  On 
this  point  The  Earl  ofSlagbrd  v.  Buckley  {a)  and  Aiinn 
y.  Daly  (£)  were  cited. 

Mr.  Tresiooe  and  Mr.  Wilcock,  for  the  VlwOtjS  Richard 
G.Hare. 

Mr.  Kinderdey  and  Mr.  Bacon,  for  the  heir  at  law. 

Mr.  Pembeiion  and  Mr.  D.  James,  for  Jonathan  Bnm- 
drett. 

Mr.  James  Bmsell  and  Mr.  Prmdergast,  for  H.  C. 
Cod. 

Mr.  Tinttfy  and  Mr.  James  Campbell,  for  devisees. 

And  Mr.  K.  Parker  and  Mr.  Bt^ers,  for  other  parties. 


The  Master  of  the  Rolls. 

This  cause  came  on  to  be  heard  on  exceptions  to  the 
Master's  report,  and  for  further  directions. 

The  testator  Sir  Thomas  Clarges  had  made  a  will 
which  was  duly  executed  and  attested,  and  thirteen  co- 
dicils, of  which  two  only  were  duly  executed  and  attested. 
The  decree  established  the  will  and  the  two  attested 
codicils,  and  directed  various  accounu  to  be  taken.  Tbe 
Master  made  his  report  on  the  28tli  of  February  1840, 
and  to  this  report  two  exceptions  have  been  uken. 

The  first  relates  to  an  annuity  of  SOOL  which  was 
fl^ven  to  Harriett  Catherine  Cock  by  the  fifth  codidl, 

and 
(a)  a  IVi.  »GD.  171. (»}  *B.^Md.Ba. 
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and  which  the  Master  has  found  her  to  be  entitled  to,  in 
addition  to  an  annuity  directed  to  be  paid  to  her  by  the 
will.  The  exception  insists  that  the  Master  ought  not 
so  to  have  found. 


1841. 


IUdbubn 

V. 

Jebtis. 


It  appears,  that  the  testator  had  in  his  lifetime  exe- 
cuted a  bond,  whereby  he  secured  to  Harriett  Catherine 
Cock  an  annuity  of  300/.  to  be  paid  to  her  during  her 
life,  by  quarterly  payments  on  the  usual  quarter  days, 
and  a  proportionate  part  to  be  paid  up  to  the  time  of 
her  death,  with  a  provision  that  she  was  not  to  alienate 
or  encumber  the  annuity ;  and  that  the  same  was  to  be 
settled  on  her  marriage.  By  the  will  he  confirms  this 
annuity,  and  gives  to  the  annuitant  a  further  yearly  sum 
of  200/.,  to  become  due  and  payable  at  the  same  days 
and  in  the  same  proportions,  and  in  eveiy  respect  in  the 
same  manner  as  in  the  bond  by  which  the  200/.  was 
secured  to  her ;  it  being  the  testator's  intention  that  she 
should  receive  an  annuity  of  500/.,  instead  of  an  annuity 
of  300/.  By  the  fifth  codicil,  without  taking  any  notice 
of  the  bond  or  of  the  direction  in  the  will,  the  testator 
expresses  himself  thus :  *'  I  direct  the  trustees  named  in 
my  will  to  raise  the  annual  sum  of  500/.,  and  pay  the 
same  to  Harriett  Catherine  Cock  during  her  life  by 
quarterly  payments ;"  and  under  these  circumstances  I 
concur  in  the  finding  of  the  Master.  Whatever  we  may 
conjecture  as  to  the  testator's  intention,  and  however 
improbable  it  may  seem,  that  he  intended  to  double  the 
annuity,  yet,  having  regard  to  the  modified  interest  in 
the  annuity  secured  by  the  bond  and  confirmed  and  in- 
creased by  the  will,  and  to  the  mode  in  which  the  an- 
nuity of  500/.  is  given  by  the  codicil,  and  the  rules 
adopted  by  this  Court,  for  the  purpose  of  determining, 
whether  gifts  by  successive  instruments  are  to  be  deemed 
substitutionary  or  accumulative,  it  appears  to  me,  that 
the  gift  by  this  codicil  must  be  taken  to  be  additional. 
The  principal  argument  for  the  exception  was  founded 
Vol.  III.  li  on 
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on  the  expression,  **  tbe  annual  sum  of  500I^i"  which  It 
was  said  must  refer  to  tfae  annui^  of  BOOLf  the  payment 
of  which  was  directed  l^  the  will;  and  the  testator  naj 
have  so  intended  it,  but  if  he  did,  I  think  that  he  has 
not  expressed  himself  with  suEBcient  distinctness ;  and 
it  does  not  appear  to  me  that  the  words  are  necessuily 
to  he  taken  as  referential  to  the  annuity  of  SOOl^  tbe 
amount  of  the  annuity  secured  by  tbe  bond,  and  con- 
firmed and  increased  by  the  will ;  I  must  therefore  over- 
rule this  exception. 

The  second  exception  relates  to  a  legacy  of  SOOOL,  to 
which  the  Master  had  found  Mr.  BnmdreU  to  be  entided, 
and  which  the  exception  insists  he  ought  not  to  hafc 
done. 

Henry  Brooksbani  and  Jonathan  Moore  were  the  trus- 
tees appointed  by  the  will.  The  testator  directed  that 
Mr.  Moore  might  act  as  solidtor  and  receiver,  in  tbe 
management  of  the  trust,  but  by  the  will  no  legacy  was 
^ven. 

By  the  fifth  codicil,  which  was  not  attested,  he  gave 
and  bequeathed  to  each  of  the  trustees  named  in  bis  will, 
that  is,  to  Mr.  Brookshatik  and  Mr.  Moore,  the  sum  of 
5000/.  on  condition  that  he  accepted  the  trust  thereof, 
and  he  gave  to  Mr.  Moore,  in  consideration  of  friendly 
'   regard  and  zeal,  2000/. 

By  the  eighth  codicil,  in  consideration  of  the  kind 
and  liberal  attention  Mr.  Brooksbani  had  displayed,  be 
bequeathed  to  him  the  sum  of  50001.;  and  he  declared 
that  sum,  and  also  the  sum  of  200O2L  to  Mr,  Moore,  were 
in  addition  to  the  sums  given  to  them  as  trustees. 

By  the  eleventh 
will  which 
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Jomdhan  Brtindrett  to  undertake  and  fulfil  the  same 
purposes  and  lintentions,  and  on  the  same  conditions 
for  the  efiSscting  of  which,  he  had  appointed  Jonathan 
Moore. 
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Radburn 
Jbrvis. 


The  word  ^<  conditions ''  is  not  accurately  employed 
in  this  codicil,  but  the  intention  of  the  testator  does  not 
appear  to  me  to  be  doubtful.  He  requested  Mr.  Brun^ 
drett  to  undertake  the  purposes  and  intentions ;  that  is,  to 
perform  the  trusts,  for  the  performance  of  which  Mr. 
Moore  had  been  appointed,  and  on  the  same  conditions. 
Now  what  was  the  situation,  what  were  the  circum- 
stances, or  what  was  the  condition  in  which  Mr.  Moore 
stood  with  respect  to  the  trust?  By  the  will,  he  was 
allowed  to  act  as  solicitor  in  the  management  of  the 
trusts,  and  by  the  fifth  codicil  he  was  to  have  a  legacy 
of  5000/.  on  condition  that  he  accepted  the  trust;  and  I 
am  of  opinion  that  the  testator,  by  the  eleventh  codicil, 
intended  to  place  Mr.  Brundrett  in  the  like  position, 
and  that  a  gift  of  the  legacy  must  be  implied.  I  there- 
fore think  that  the  second  exception  must  also  be  over- 
ruled. 


The  Master's  report  being  confirmed,  a  question 
is  rmsed  on  the  construction  of  the  will,  whether  the 
legacies  given  by  unattested  codicils,  are  within  the 
words  of  the  will,  charging  the  real  estates  with  the 
payment  of  the  legacies ;  and  if  not,  whether  they  or  any 
of  them  are  charged  on  the  real  estates  by  the  thirteenth 
and  last  codicil,  which  was  duly  attested. 

The  testator  declares  the  trusts  of  his  residuary  real, 
and  personal  estate  in  these  words,  **  In  trust  thereout  to 
pay  all  my  just  debts,  the  expenses  of  my  funeral,  and 
of  proving  this  my  will,  and  the  legacies  and  annuities 
hereby  bequeathed ;  and  in  case  the  same  shall  be  insuf- 
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1841*       ficient  for  that  purpose,  then  I  charge  all  my  real  estate 
^^^'^^     with  the  payment  of  the  same  respectively  :*'  that  is,  with 
V.  the  payment  of  the  debts  and  expenses,  and  of  the  legacies 

Jertis.  ^^^  annuities  hereby  bequeathed ;  and  I  am  of  opinion 
that  these  words  do  not  create  a  general  charge  of  all  lega- 
cies, but  only  of  such  legacies  as  are  given  by  the  will. 
The  object  of  the  last  codicil,  which  was  duly  executed 
and  attested,  was  to  revoke  the  appointment  of  trustees 
and  executors  named  in  the  will,  and  the  bequests  given 
to  these  trustees,  and  to  appoint  Mr.  Brundrett  to  be 
executor  and  trustee;  and  though,  in  effect,  it  operated  as 
a  republication  of  the  will  and  former  codicils,  and  might 
have  extended  any  prior  general  devise  to  lands  subse- 
quently acquired  before  the  date  of  the  last  codicil,  and 
have  subjected  such  subsequently  acquired  lands  to  a 
general  charge  contained  in  the  will,  yet,  considering  it 
as  a  republication  of  the  will,  and  all  the  preceding 
codicils,  I  do  not  think  that  the  effect  is  to  charge  on 
the  land  legacies,  which  by  those  codicils  were  not  so 
charged ;  and  Harriett  Catherine  Cock  being  entitled  to 
her  second  annuity,  and  Mr.  Brundrett  being  intitled 
to  his  legacy  under  a  codicil  which  was  not  duly  at- 
tested, and  there  being  no  general  charge  of  legacies,  I 
think  that  this  annuity  and  this  legacy,  and  the  other 
legacies  given  by  the  codicils  are  not  charged  on  the 
land. 

The  next  question  raised  is,  whether  in  the  appli- 
cation of  the  assets  in  payment  of  the  charges,  the  real 
estates  specifically  devised  should  not  be  exonerated  out 
of  the  general  personal  estate,  and  the  estates  not 
specifically  devised.  The  testator  has  directed  his 
estate  called  Bitchley  to  be  sold ;  and  has  directed  the 
money  to  arise  from  the  sale  thereof  and  all  the  residue 
of  his  estate  and  effects  not  specifically  devised  and 
bequeathedi  to  be  held,  in  trust  thereout  to  pay  all 

debts 
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debts  and  expenses,  and  the  legacies  given  by  his  will ; 
and  the  deficiency  is  charged  on  all  his  real  estate. 
The  Bitchley  estate,  and  the  general  residuary  estate, 
real  and  personal^  are  therefore  to  be  applied  in  pay- 
ment of  these  charges;  and  if  it  shall  appear  that 
there  is  a  deficiency,  and  it  is  necessary  to  resort  for 
payment  of  the  debts  to  the  general  charge  effecting  the 
real  estates  specifically  devised,  it  will,  at  the  proper 
time,  be  necessary  to  consider,  whether  (to  the  extent  to 
which,  the  general  personal  estate  applicable  to  the 
payment  of  legacies  not  charged  on  land,  has  been  ex- 
hausted by  the  creditors,)  the  pecuniary  legatees  may  be 
entitled  to  resort  to  the  estates  specifically  devised ;  but 
in  the  present  state  of  the  cause,  the  question  which 
may  arise  out  of  that  state  of  things  seems  scarcely  ripe 
for  decision. 
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The  next  question  was,  whether  the  annuity  of  500/., 
which  in  the  will  is  called  a  freehold  annuity,  and  is 
thereby  specifically  given,  is  to  be  considered  as  real  or 
personal ;  and  upon  the  authority  of  the  cases  which 
were  cited  in  the  argument,  viz..  The  Earl  of  Stafford 
v.  Buckley  (a)  and  Aubin  v.  Daly  (i),  I  am  of  opinion, 
that  it  is  what  Lord  Hardwick  called  a  personal  in- 
heritance, which  the  law  suffers  to  descend  to  the  heir, 
but  which  has  nothing  to  do  with  the  realty. 

In  the  course  of  the  argument  a  claim  was  made,  to 
have  a  balance,  which,  at  the  time  of  the  decease  of 
Sir  Thomas  Clarges^  was  alleged  to  be  in  the  hands  of 
the  trustee  under  a  deed,  applied  towards  payment  of 
a  debt  due  to  Mrs.  Bastard;  but  the  facts  necessary  for 
the  decision  of  that  claim  do  not  sufficiently  appear, 

and, 

(a)  2  Vet.  sen.  171.  if)  A  B.^  Aid.  59. 
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and,  if  necessary,  there  must  be  an  inquiry  on  llie^ 
subject* 

Over-rule  the  exceptions. 


Declare  that  the  legacies,  &c«,  given  by  the  un- 
attested codicils,  are  not  charged  on  the  land.  Carry 
on  the  accounts.    Direct  the  sale  of  BitchUy  ;  and 

Reserve  further 


Feb.  26. 


BETHUNE  V.  KENNEDY,  {a) 


A,  conveyed     FTHHIS  case  is  reported  on  the  hearing  in  1  Mylne  ^ 

vereionary  in-  Cr.  11 4'. 

terest  in  a 

fund  in  Court, 

and  B.  ob-  Henry  Van  Bodicoate^  one  of  the  Defendants  in  the 

wdlw\  ^When  *"*^»  being  entitled,  under  the  will  of  Charlotte  Peyton^ 
the  fund  fell  to  one  third  of  the  testatrix's  residuary  personalty,  in 
8ion,\B.  pre-     remainder  expectant  upon  the  decease  of  Hester  Ken- 

sented  a  peti-  fi^jy  executed  an  indenture,  whereby  he  assiirned  his 
tionforpay.  -^'^  i     ui  -j       .• 

nient  to  him.    reversionary  interest   tor   a  valuable   consideration   to 

Marmaduke  Robert  Langdale  and  others ;  the  indenture 
contained  the  usual  powers  of  attorney  for  the  receipts 
of  the  funds. 


On  the  hear- 
ing of  the 
petition,  A. 
insisted  that 
the  purchase 
was  invalid, 
being  a  pur- 
chase of  a 
reversionary 
interest  at  an 
undervalue. 
The  Court 
would  not 
decide  the 
point,biit  pro- 
posed to  retain 

the  funds  in  Court  for  a  limited  time,  if  A.  would  undertake  to  file  a  bill  to  set  aside 
the  conveyance.    A,  not  giving  the  undertaking,  the  fund  was  paid  out  to  B* 


In  June  1836,  on  the  petition  of  Bodicoate  and 
Langdale^  the  common  stop  order  was  obtained ;  where- 
by the  funds  were  directed  not  to  be  sold,  transferred, 
or  disposed  of,  without  notice  to  Langdale. 

On 

(a)  Ex  relatione. 
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On  the  death  of  Hester  Kennedy ^  the  assignees  pre-       1841. 

sented  a  petition  for  payment  out  of  Court  of  the  fiinds     Z^^'^"^^ 

"^  Bethune 

comprised  in  the  indenture  of  assignment  v. 

Kennedy. 

The  execution  of  the  indenture  by  H.  Van  Bodicoaie 
was  proved  by  affidavit 

An  affidavit  was  filed  in  opposition  to  the  petition, 
disputing  the  validity  of  the  purchase ;  on  the  ground 
that,  the  subject  being  a  reversionary  interest,  the  price 
given,  was  inadequate ;  the  affidavit  contained  valuations 

purporting  to  prove  this  all^ation. 

Mr.  Pemberton  for  the  petition. 

Mr.  Kindersley^  contrc^  for  Henry  Van  Bodicoatef  op- 
posed the  payment,  on  the  grounds  that  the  assignment 
was  invalid ;  and  he  contended,  that  tiie  assignees  ought 
to  be  required,  if  they  insisted  on  the  validity  of  the 
instrument,  to  file  a  bill  for  the  purpose  of  establishing 
it 

Tfie  Master  of  the  Rolls  said  he  was  bound,  primA 
Jacie,  to  give  credit  to  an  instrument  under  a  party's 
own  hand  and  seal ;  and  he  inquired  whether  Henry 
Van  Bodicoaie  would  undertake  to  file  a  bill  to  set  aside 
the  assignment,  in  case  the  funds  in  question  were  re- 
tained in  Court  for  a  limited  time,  for  that  purpose. 

Mr.  Kinderdey  intimating  that  he  was  unable  to  give 
such  undertaking. 

The  Master  of  the  Rolls  directed  the  funds  to  be 
paid  over  to  the  petitioners  as  prayed. 


li  ^ 
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Feb.  6. 


Injunction  to 
restrain  pro- 
ceedings in  an 
issue  at  law, 
directed  by  a 
Judge  of  the 
Court  of 
Queen's 
Bench,  under 
the  Inter- 
pleader Act. 
The  Inter- 
pleader Act 
applies  only 
to  those  cases 
where  the  op- 
posite claims 
depend  on 
1^  rights, 
and  not  on 
matters  pe- 
culiarly of 
equitable  ju- 
risdiction. 


LANGTON  V.  HORTON. 

T)  Y  indenture  of  the  2d  of  March  18S8,  the  De- 
"^^  fendant  George  Bumie^  who  was  owner  of  the  ship 
Hie  Foxhound^  then  on  her  voyage  to  the  South  Seas^ 
assigned  the  ship  and  tackle,  and  also  all  oil  and  head 
matter  and  other  cargo  which  might  be  caught^  or  brought 
home  in  the  said  ship  or  vessel,  on  and  from  her  then 
present  voyage ;  and  also  the  policies  of  assurance  therein 
mentioned,  and  all  muniments,  writings,  and  papers  re- 
lating to  the  said  ship  called  J^e  Foxhound^  unto  the 
Plaindfis,  for  securing  the  monies  in  the  said  indenture 
mentioned. 

The  assignment  was  produced  to  the  proper  officer 
of  the  port  of  London,  and  registered,  but  was  not  in- 
dorsed on  her  register,  the  ship  being  on  her  voyage. 

The  ship  returned,  with  a  large  cargo  of  oil,  to  Eng' 
land  in  January  1841;  and  on  the  9th  of  January  1841, 
it  was  taken  possession  of  by  a  messenger,  on  behalf  of 
the  Plaintifis. 


On  the  13th  of  January  1841,  the  sheri£F  of  Storey 
seized  the  ship  and  cargo,  under  a  writ  of  execution 
sued  out  of  the  Queen's  Bench  by  Horton,  who  was  a 
judgment  creditor  of  Bumie;  the  Plainti£&  thereupon 
gave  notice  of  their  title  to  the  sheriflT,  who  under  the 
Interpleader  Act  1  &  2  W.  4.  c.  58^  and  1  &  2  Vict.  c.  45^ 
summoned  the  Plaintiffs  and  Horton  before  one  of  the 
Judges  of  her  Majesty's  Court  of  Queen's  Bench,  to  ap- 
pear and  state  the  nature  and  particulars  of  their  re- 
spective claims,  and  to  maintain  or  relinquish  the 
same.    On  the  1 9th  of  January  1 841,  one  of  the  Judges 

of 
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of  that  Court,  upon  hearing  counsel  on  behalf  of  the 
Plaintiffs,  and  the  attornies  or  agents  on  behalf  of  Beju' 
min  Horton^  and  the  said  sheriff  of  Surrey,  ordered,  that 
an  issue  should  be  tried,  inwhich  the  Plaintiffs  were  to 
be  Plaintiffs,  and  Benjamin  Horton,  as  the  execution  cre- 
ditor, was  to  be  Defendant ;  and  that  the  sheriff  should 
remain  in  possession  at  the  expense  of  Plaintiffi,  from 
that  day,  until  security  for  the  amount  of  the  levy  should 
be  given ;  and  he  further  ordered,  that  the  question  of 
costs  should  be  adjourned. 

On  the  29th  day  of  January  the  Plaintiffs  filed  their 
bill  against  Horton,  the  sheriff  of  Surrey,  and  Bumie^ 
praying  a  declaration  that  the  indenture  of  the  2d  of 
March  1888,  operated  as  a  good  and  sufficient  equitable 
assignment  of  the  ship  and  cargo  for  the  monies  intended 
to  be  secured,  and  that  they  had  priority  over  Horton  ; 
and  for  an  injunction  to  restrain  the  levying  the  amount 
of  the  execution,  and  to  restrain  the  prosecution  of  the 
order  under  the  interpleader  act;  and  that  upon  the 
Plaintiff's  giving  security  for  the  amount  of  the  judg- 
ment, or  at  all  events,  on  paying  the  amount  into  court, 
the  ship  might  be  delivered  to  him ;  and  if  necessary 
that  a  receiver  might  be  appointed. 

The  Plaintifis  now  moved  for  the  injunction  and  re- 
ceiver, if  necessary. 

Mr.  Pemberton  and  Mr.  Bolty  for  the  Plaintiffi. 

Mr.  Bethell  and  Mr.  £•  22.  Adams,  for  Mr.  Horton. 

Mr.  Painter,  for  the  Sheriff. 

The  Master  of  the  Rolls. 

The  real  question,  between  the  parties  in  this  case^  is, 
whether  in  respect  of  the  ship  and  cargOi  JVilUam  Hor^- 
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1841.        ^  the  execution  creditor,  is  or  is  not  entitled  to  lum 

^l^"V"^^     priority  over  the  Plaintiffs,  who  claim  the  ship  aod 

V.  cargo  under  an  assigiiiraent  from  the  on^er.     Ihe  pro- 

HoRTON.      perty  is  in  the  possession  of  the  sheriff,  who^  in  cooae- 

quence  of  the  adverse  claims  of  the  parties,  availed  Ium>^ 

self  of  the  provisions  of  the  act  of  parliament  referred  to^ 

and  applied  to  a  Judge  of  the  Queen's  Bench,  (or  the 

purpose  of  having  the  contest  between  the  two  parties 

who  are  likely  to  vex  him,  settled  under  the  authority  of 

the  Court  of  Law. 

It  appears,  however,  that  the  rights  of  these  parties 
do  not  depend  upon  the  decision  of  mere  l^al  questions! 
The  right  and  title  claimed  by  the  Plaintifis  depend 
upon  questions  which  must  be  determined  in  a  court 
of  equity;  and  the  first  question,  therefoi^e,  which  arises-, 
upon  the'present  occasion,  is,  whether  such  a  matter  as 
this  can  be  determined,  or  was  intended  to  be-  detdv 
mined,  by  the  common  law  judges  under  the  authority 
of  the  act  of  parliament.  I  must  own  it  appears  to  taie 
upon  this  occasion,  that  the  judges  at  common  law  have 
not  conferred  upon  them,  by  that  act  of  parliament,  thie 
power  to  determine  matters  which  are  peculiarly  within 
the  jurisdiction  and  province  of  a  court  of  equity;  and 
that  the  intention  was  to  afford  the  relief  in  those  cases 
only,  in  which  opposite  claims  were  made,  depending 
upon  legal  rights,  and  not  upon  matters  exclusively  of 
equitable  j  urisdiction. 

It  appears  that  both  these  parties,  when  they  went 
before  the  Judge  of  the  Queen's  Bench,  conceived  that 
their  claims  depended  upon  a  l^al  title;  and  it  being 
so  stated  to  the  Judge,  he  conceived  that  that  legal  right 
might  be  determined  upon  the  trial  of  a  feign^  issue, 
which  he  directed ;  but  the  terms  of  that  issue  never 
were  proposed  to,  or  in  any  way  determined  upon,  by 
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him.    What  I  «>Ikct  from  the  evideiic^  which  is  not       1641. 

very  distinct,  is  this:  that  wh^n  the  parties  [left  the     V^l!^ 

Judge's  chambers^  .they  were  both  of  opinion  that  this      ^  v, 

was  a  matter  properly  of  legal  jurisdiction,  and  both  of 

them  intended  to  have  it  tried  in  the  way  in:^hioh  the 

Judge  had  proposed ;  but  that  some  time  afterwards, 

those  who  acted  for  the.  Plaintiffs  id  the  causey  disco^ 

▼ered  that  there  was  matter  which  was  not  properly  of 

legal  jurisdiction,  and  therefore  conceived  that  it  codd 

not  conveniently,  if  at  all,  be  tri^  in  the  manner  pr'cN 

posed  upon  the  summons  before  the  Judge;  and  that  it 

was  conse^ently  necessary  to  file  a  bill  in  equity  for 

the  purpose  of  having  their  rights 


The  bill  being  then  filed  in  Equity,  is  there  any 
thing  whatever  to  prevent  that  equitable  right  from  being 
tried  ?  Suppose  that  this  matter  had  never  been  brought 
under  the  consid^ation  of  a  cc^nmon  law  judge  at  all; 
and  that  the  party,  finding  he  could  not  sustain  the  legal 
right,  which  he  .^yfpposed  he  had,  and  that  he  had  an 
equitable  title  only,  which  could  only  be.  enforced  in 
this  Court,  had  filed  a  bill,  could  it  be  said  that  tfieife 
was  no  equity  to  maintain  this  suit?  I  think  it  could 
not;  for  the  equity  arises  upon  this:  there  was  an  as- 
signment  of  the  ship,  and  also*  of  the  cargo^  which,  at 
the  date  of  the  deed  of  assignment^  wifis  ifiot 'Hi  existence 
on  board  the  ship,  but  was  afterwards  acquired.  Such 
a  prospective  cargo  would  not,  according  to  the  rules  of 
the  courts  of  law,  pass  by  the  assignment,  but  in  equity 
it  might  pass.  I  think,  therefore,  that  there  is  a  ques- 
tion proper  for  determination  here.  There  are  other 
questions  which  are  very  properly  raised,  which  may  be 
deserving  of  the  most  serious  consideration,  and  which 
may  ultimately  determine  the  rights  between  the  parties. 
The  question,  however,  is,  what  is  to  be  done  in  the  pre- 
sent stage  of  the  cause,  before  the  matters  which  are  in 

question 
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on  the  expression,  *^  the  annual  sum  of  500L/*  which  it 
was  said  must  refer  to  the  annuity  of  500/.,  the  payment 
of  which  was  directed  by  the  will ;  and  the  testator  may 
have  so  intended  it,  but  if  he  did,  I  think  that  he  has 
not  expressed  himself  with  sufficient  distinctness ;  and 
it  does  not  appear  to  me  that  the  words  are  necessarily 
to  be  taken  as  referential  to  the  annuity  of  500/.,  the 
amount  of  the  annuity  secured  by  the  bond,  and  con- 
firmed and  increased  by  the  will ;  I  must  therefore  oyer- 
rule  this  exception. 


The  second  exception  relates  to  a  legacy  of  5000/.,  to 
which  the  Master  had  found  Mr.  BrundreU  to  be  entitled, 
and  which  the  exception  insists  he  ought  not  to  have 
done. 

Henry  Brooksbank  and  Jonathan  Moore  were  the  trus- 
tees appointed  by  the  will.  The  testator  directed  that 
Mr.  Moore  might  act  as  solicitor  and  receiver,  in  the 
management  of  the  trust,  but  by  the  will  no  legacy  was 
given. 


By  the  fifth  codicil,  which  was  not  attested,  he  gave 
and  bequeathed  to  each  of  the  trustees  named  in  his  will, 
that  is,  to  Mr.  Brooksbank  and  Mr.  Moore,  the  sum  of 
5000/.  on  condition  that  he  accepted  the  trust  thereof, 
and  be  gave  to  Mr.  Moore,  in  consideration  of  friendly 
regard  and  zeal,  2000/. 

By  the  eighth  codicil,  in  consideration  of  the  kind 
and  liberal  attention  Mr.  Brooksbank  had  displayed,  he 
bequeathed  to  him  the  sum  of  5000/. ;  and  he  declared 
that  sum,  and  also  the  sum  of  2000/.  to  Mr.  Moore,  were 
in  addition  to  the  sums  given  to  them  as  trustees. 

By  the  eleventh  codicil,  he  revoked  all  that  part  of  his 
will  which  related  to  Mr.  Moore,  and  requested  Mr. 

Jonathan 
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Jonathan  Bmndrett  to  undertake  and  fuliSl  the  same 
purposes  and  lintentions,  and  on  the  same  conditions 
for  the  efiecting  of  which,  he  had  appointed  Jonathan 
Moore. 
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Radburn 

V. 

Jertis. 


The  word  '*  conditions  **  is  not  accurately  employed 
in  this  codicil,  but  the  intention  of  the  testator  does  not 
appear  to  me  to  be  doubtful.  He  requested  Mr.  Brun^ 
drett  to  undertake  the  purposes  and  intentions ;  that  is,  to 
perform  the  trusts,  for  the  performance  of  which  Mr. 
Moore  had  been  appointed,  and  on  the  same  conditions. 
Now  what  was  the  situation,  what  were  the  circum- 
stances, or  what  was  the  condition  in  which  Mr.  Moore 
stood  with  respect  to  the  trust?  By  the  will,  he  was 
allowed  to  act  as  solicitor  in  the  management  of  the 
trusts,  and  by  the  fifth  codicil  he  was  to  have  a  legacy 
of  5000/.  on  condition  that  he  accepted  the  trust;  and  I 
am  of  opinion  that  the  testator,  by  the  eleventh  codicil, 
intended  to  place  Mr.  Brundrett  in  the  like  position, 
and  that  a  gift  of  the  legacy  must  be  implied.  I  there- 
fore think  that  the  second  exception  must  also  be  over- 
ruled. 

The  Master's  report  being  confirmed,  a  question 
is  raised  on  the  construction  of  the  will,  whether  the 
legacies  given  by  unattested  codicils,  are  within  the 
words  of  the  will,  charging  the  real  estates  with  the 
payment  of  the  legacies ;  and  if  not,  whether  they  or  any 
of  them  are  charged  on  the  real  estates  by  the  thirteenth 
and  last  codicil,  which  was  duly  attested. 


The  testator  declares  the  trusts  of  his  residuary  real, 
and  personal  estate  in  these  words,  **  In  trust  thereout  to 
pay  all  my  just  debts,  the  expenses  of  my  funeral,  and 
of  proving  this  my  will,  and  the  legacies  and  annuities 
hereby  bequeathed;  and  in  case  the  same  shall  be  insuf- 

li  2  ficient 
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1841.  ficient  for  that  purpose,  then  I  charge  all  my  real  estate 
with  the  payment  of  the  same  respectively :"  that  is,  with 
v7^         the  payment  of  the  debts  and  expenses,  and  of  the  legacies 

Jeryis.  ^j^j  annuities  hereby  bequeathed ;  and  I  am  of  opinion 
that  these  words  do  not  create  a  general  charge  of  all  lega- 
cies, but  only  of  such  legacies  as  are  given  by  the  will. 
The  object  of  the  last  codicil,  which  was  duly  executed 
and  attested,  was  to  revoke  the  appointment  of  trustees 
and  executors  named  in  the  will,  and  the  bequests  given 
to  these  trustees,  and  to  appoint  Mr.  Brundrctt  to  be 
executor  and  trustee ;  and  though,  in  effect,  it  operated  as 
a  republication  of  the  will  and  former  codicils,  and  might 
have  extended  any  prior  general  devise  to  lands  subse- 
quently acquired  before  the  date  of  the  last  codicil,  and 
have  subjected  such  subsequently  acquired  lands  to  a 
general  charge  contained  in  the  will,  yet,  considering  it 
as  a  republication  of  the  will,  and  all  the  preceding 
codicils,  I  do  not  think  that  the  effect  is  to  charge  on 
the  land  legacies,  which  by  those  codicils  were  not  so 
charged ;  and  Harriett  Catherine  Cock  being  entitled  to 
her  second  annuity,  and  Mr.  Brwidrett  being  intitled 
to  his  legacy  under  a  codicil  which  was  not  duly  at- 
tested, and  there  being  no  general  charge  of  legacies,  I 
think  that  this  annuity  and  this  legacy,  and  the  other 
legacies  given  by  the  codicils  are  not  charged  on  the 
land. 

The  next  question  raised  is,  whether  in  the  appli- 
cation of  the  assets  in  payment  of  the  charges,  the  real 
estates  specifically  devised  should  not  be  exonerated  out 
of  the  general  personal  estate,  and  the  estates  not 
specifically  devised.  The  testator  has  directed  his 
estate  called  Bitchley  to  be  sold ;  and  has  directed  the 
money  to  arise  from  the  sale  thereof,  and  all  the  residue 
of  his  estate  and  effects  not  specifically  devised  and 
bequeathed,  to  be  held,  in  trust  thereout  to  pay  all 
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debts  and  expenses,  and  the  legacies  given  by  his  will;        1841. 
and  the  deficiency  is  charged  on  all  his  real  estate.     ^^^^^^^ 
The  Bitchley  estate,  and  the  general  residuary  estate,  v. 

real  and  personal,  are  therefore  to  be  applied  in  pay- 
ment of  these  charges;  and  if  it  shall  appear  that 
there  is  a  deficiency,  and  it  is  necessary  to  resort  for 
payment  of  the  debts  to  the  general  charge  effecting  the 
real  estates  specifically  devised,  it  will,  at  the  proper 
time,  be  necessary  to  consider,  whether  (to  the  extent  to 
which,  the  general  personal  estate  applicable  to  the 
payment  of  legacies  not  charged  on  land,  has  been  ex- 
hausted  by  the  creditors,)  the  pecuniary  legatees  may  be 
entitled  to  resort  to  the  estates  specifically  devised ;  but 
in  the  present  state  of  the  cause,  the  question  which 
may  arise  out  of  that  state  of  things  seems  scarcely  ripe 
for  decision. 

The  next  question  was,  whether  the  annuity  of  500/., 
which  in  the  will  is  called  a  freehold  annuity,  and  is 
thereby  specifically  given,  is  to  be  considered  as  real  or 
personal ;  and  upon  the  authority  of  the  cases  which 
were  cited  in  the  argument,  viz..  The  Earl  of  Stafford 
V.  Buckley  (a)  and  Aubin  v.  Daly  (5),  I  am  of  opinion, 
that  it  is  what  Lord  Hardwick  called  a  personal  in- 
heritance, which  the  law  suffers  to  descend  to  the  heir, 
but  which  has  nothing  to  do  with  the  realty. 

In  the  course  of  the  argument  a  claim  was  made,  to 
have  a  balance,  which,  at  the  time  of  the  decease  of 
Sir  Thomas  Clarges,  was  alleged  to  be  in  the  hands  of 
the  trustee  under  a  deed,  applied  towards  payment  of 
a  debt  due  to  Mrs.  Bastard;  but  the  facts  necessary  for 
the  decision  of  that  claim  do  not  sufficiently  appear, 

and, 

(a)  2  Fes.  sen.  171.  (6)  4B.4r  Aid.  59. 
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and,  if  necessary,  there  must  be  an  inquiry  on  the 
subject. 

Over-rule  the  exceptions. 

Declare  that  the  legacies,  &c.,  given  by  the  un- 
attested codicils,  are  not  charged  on  the  land.  Carry 
on  the  accounts.    Direct  the  sale  of  BitcJdey  ;  and 

Reserve  further  directions. 


Feh,  26. 


BETHUNE  V.  KENNEDY,  (a) 


A.  conveyed     rilHIS  case  is  reported  on  the  hearing  in  1  Mylne  4" 

vcreionary  in-  Cr.  114. 

terest  in  a 

fund  in  Court, 

and  B.  ob-  Henry  Van  Bodicoate,  one  of  the  Defendants  in  the 

order  *When  ^"^^'  being  entitled,  under  the  will  of  C/iarlotie  Peyton, 

the  fund  fell  to  one  third  of  the  testatrix's  residuary  personalty,  in 

sion,  5.  pre-  remainder  expectant  upon  the  decease  of  Hester  Ken- 

sented  a  peti-  figjy  executed  an  indenture,  whereby  he  assiirned  his 

tionforpay.  ^\  •   .         .    r  i     ui  -J       .•         . 

ment  to  him.    reversionary  interest  for  a  valuable  consideration  to 
On  the  hear- 
ing of  the 
petition,  A. 
insisted  that 
the  purchase 
was  invalid, 
being  a  pur- 
chase of  a 
reversionary 
interest  at  an 
undervalue. 
The  Court 
would  not 
decide  the 
point,  but  pro- 
posed to  retain 

the  funds  in  Court  for  a  limited  time,  if  A.  would  undertake  to  file  a  bill  to  set  aside 
the  conveyance.    A.  not  giving  the  undertaking,  the  fund  was  paid  out  to  B. 


Marmaduke  Egbert  Langdale  and  others ;  the  indenture 
contained  the  usual  powers  of  attorney  for  the  receipts 
of  the  funds. 

In  June  1836,  on  the  petition  of  Bodicoate  and 
Langdale,  the  common  stop  order  was  obtained ;  where- 
by the  funds  were  directed  not  to  be  sold,  transferred, 
or  disposed  of,  without  notice  to  Langdale. 

On 

(a)  Ex  relatione. 


CASES  IN  CHANCERY.  46S 

On  the  death  of  Hester  Kennedy^  the  assignees  pre-       1841* 

sented  a  petition  for  payment  out  of  Court  of  the  funds     ^^^'^^ 

comprised  in  the  indenture  of  assignment  v, 

Kennedy. 

The  execution  of  the  indenture  by  H.  Van  Bodicoate 
was  proved  by  affidavit* 

An  affidavit  was  filed  in  opposition  to  the  petition, 
disputing  the  validity  of  the  purchase ;  on  the  ground 
that,  the  subject  being  a  reversionary  interest,  the  price 
given,  was  inadequate ;  the  affidavit  contained  valuations 

purporting  to  prove  this  allegation. 

Mr.  Pembertan  for  the  petition. 

Mr.  Kinderdeyj  contr&j  for  Henry  Van  Bodicoate^  op- 
posed the  payment,  on  the  grounds  that  the  assignment 
was  invalid ;  and  he  contended,  that  the  assignees  ought 
to  be  required,  if  they  insisted  on  the  validity  of  the 
instrument,  to  file  a  bill  for  the  purpose  of  establishing 
it 

Tlie  Master  of  the  Rolls  said  he  was  bound,  prim& 
facie^  to  give  credit  to  an  instrument  uuder  a  partjr's 
own  hand  and  seal ;  and  he  inquired  whether  Henry 
Van  Bodicoate  would  undertake  to  file  a  bill  to  set  aside 
the  assignment,  in  case  the  funds  in  question  were  re- 
tained in  Court  for  a  limited  time,  for  that  purpose. 

Mr.  Kinderdey  intimating  that  he  was  unable  to  give 
such  undertaking. 

The  Master  of  the  Rolls  directed  the  funds  to  be 
paid  over  to  the  petitioners  as  prayed. 


It  if 
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Injunction  to 
restrain  pro- 
ceedings in  an 
issue  at  law, 
directed  by  a 
Judge  of  the 
Court  of 
Queen's 
Bench,  under 
the  Inter- 
pleader Act 
The  Inter- 
pleader Act 
applies  only 
to  those  cases 
where  the  op- 
posite claims 
depend  on 
1^  rights, 
and  not  on 
matters  pe- 
culiarly of 
equitable  ju- 
risdiction. 


LANGTON  V.  HORTON. 

TOY  indenture  of  the  2d  of  March  18S8,  the  Dc- 
"^^  fendant  George  Bumie^  who  was  owner  of  the  ship 
Hie  Foxhoundy  then  on  her  voyage  to  the  South  Seas, 
assigned  the  ship  and  tackle,  and  also  all  oil  atid  head 
matter  and  other  cargo  which  might  be  caught^  or  brought 
home  in  the  said  ship  or  vessel,  on  and  from  her  then 
present  voyage ;  and  also  the  policies  of  assurance  therein 
mentioned,  and  all  muniments,  writings,  and  papers  re- 
lating to  the  said  ship  called  The  Foxhound^  unto  the 
Plaintiffs,  for  securing  the  monies  in  the  said  indenture 
mentioned. 

The  assignment  was  produced  to  the  proper  officer 
of  the  port  of  London^  and  registered,  but  was  not  in- 
dorsed on  her  register,  the  ship  being  on  her  voyage. 

The  ship  returned,  with  a  large  cargo  of  oil,  to  Et^' 
land  in  January  1841;  and  on  the  9th  oi  January  1841, 
it  was  taken  possession  of  by  a  messenger,  on  behalf  of 
the  Plaintiffs. 


On  the  13th  of  January  1841,  the  sheriff  of  Surrey 
seized  the  ship  and  cargo,  under  a  writ  of  execution 
sued  out  of  the  Queen's  Bench  by  Horton,  who  was  a 
judgment  creditor  of  Bumie ;  the  Plaintiffs  thereupon 
gave  notice  of  their  title  to  the  sheriff,  who  under  the 
Interpleader  Act  1  &  2  W.  4.  c.  58.,  and  1  &  2  Vict.  c.  45., 
summoned  the  Plaintiffs  and  Norton  before  one  of  the 
Judges  of  her  Majesty's  Court  of  Queen's  Bench,  to  ap- 
pear and  state  the  nature  and  particulars  of  their  re- 
spective claims,  and  to  maintain  or  relinquish  the 
same.    On  the  1 9th  of  January  1 84 1,  one  of  the  Judges 

of 
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of  that  Court)  upon  hearing  counsel  on  behalf  of  th6 
Plaintiffs,  and  the  attornies  or  agents  on  behalf  of  Beja- 
min  Horton^  and  the  said  sheriff  of  Surrey^  ordered,  that 
an  issue  should  be  tried,  inwhich  the  Plaintifis  were  to 
be  Plaintiffi,  and  Benjamin  Horton^  as  the  execution  cre- 
ditor, was  to  be  Defendant ;  and  that  the  sheriff  should 
remain  in  possession  at  the  expense  of  Plaintiffi,  from 
that  day,  until  security  for  the  amount  of  the  levy  should 
be  given ;  and  he  further  ordered,  that  the  question  of 
costs  should  be  adjourned. 

On  the  29th  day  oi  January  the  Plaintiffs  filed  their 
bill  against  Horton^  the  sheriff  of  Surrey,  and  Btimiei 
praying  a  declaration  that  the  indenture  of  the  2d  of 
March  1888,  operated  as  a  good  and  sufficient  equitable 
assignment  of  the  ship  and  cargo  for  the  monies  intended 
to  be  secured,  and  that  they  had  priority  over  Harton  ; 
and  for  an  injunction  to  restrain  the  levying  the  amount 
of  the  execution,  and  to  restrain  the  prosecution  of  the 
order  under  the  interpleader  act;  and  that  upon  the 
Plaintiff's  giving  security  for  the  amount  of  the  judg- 
ment, or  at  all  events,  on  paying  the  amount  into  court, 
the  ship  might  be  delivered  to  him ;  and  if  necessary 
that  a  receiver  might  be  appointed. 

The  Plaintiffs  now  moved  for  the  injunction  and  re- 
ceiver, if  necessary. 

Mr.  Pemberton  and  Mr.  Bolt,  for  the  Plaintifis. 

Mr.  Bethell  and  Mr.  E.  R.  Adams,  for  Mr.  Norton. 

Mr.  Painter,  for  the  Sheriff. 

The  Master  of  the  Rolls. 

The  real  question,  between  the  parties  in  this  case^  is, 
whether  in  respect  of  the  ship  and  cargo,  William  Hor-- 
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iok  the  execution  creditor,  is  or  is  not  entitled  to  liate 
priority  over  the  Piaintifis,  who  daim  the  ship  and 
cargo  under  an  assigdraent  from  the  owner.  The  pro* 
perty  is  in  the  possession  of  the  sheriff,  who^  in  conae* 
quence  of  the  adverse  claims  of  the  parties,  availed  Inme* 
self  of  the  provisions  of  the  act  of  parliament  referred  to^ 
and  applied  to  a  Judge  of  the  Queen's  Bench,  for  die 
purpose  of  having  the  contest  between  the  two  partifliB 
who  are  likely  to  vex  him,  settled  under  the  authority^ 
the  Court  of  Law. 


It  appears,  however,  that  the  rights  of  these  parties 
do  not  depend  upon  the  decision  of  mere  l^al  questions* 
The  right  and  title  claimed  by  the  Plaintifis  depend 
upon  questions  which  must  be  determined  in  a  court 
of  equity;  and  the  first  question,  therefore,  which  arises*, 
upon  the'present  occasion,  is,  whether  such  a  inatter  as 
this  can  be  determined,  or  was  intended  to  be-  deter- 
mined, by  the  common  law  judges  under  the  authority 
of  the  act  of  parliament.  I  must  own  it  appears  to  taie 
upon  this  occasion,  that  the  judges  at  common  law  have 
not  conferred  upon  them,  by  that  act  of  parliament,  thie 
power  to  determine  matters  which  are  peculiarly  within 
the  jurisdiction  and  province  of  a  court  of  equity ;  and 
that  the  intention  was  to  afford  the  relief  in  those  cases 
only,  in  which  opposite  claims  were  made,  depending 
upon  legal  rights,  and  not  upon  matters  exclusively  of 
equitable  j  urisdiction. 


It  appears  that  both  these  parties,  when  they  went 
before  the  Judge  of  the  Queen's  Bench,  conceived  that 
their  claims  depended  upon  a  l^al  title;  and  it  being 
so  stated  to  the  Judge,  he  conceived  that  that  legal  right 
might  be  determined  upon  the  trial  of  a  feign^  issue, 
which  he  directed ;  but  the  terms  of  that  issue  never 
were  proposed  to,  or  in  any  way  determined  upon,  by 

hinu 
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him.    What  I  tt>Ikct  from  the  evidence^  .^icb  is  not       1641. 

very  distinct,  is  this :  that  wb^n  the  parties  [left  the     V[^q!^ 

Judge's  chambers). they  were  both  of  opinion  that  this      ^  v, 

was  a  matter  properly  of  legal  jurisdiction,  and  botb  of 

them  intended  to  have  it  tried  in  the  way  in  i^hioh  the 

Judge  had  proposed ;  but  that  some  time  afterwards, 

those  who  acted  for  the .  Plaintiflb  id  the  causey  disco* 

▼ered  that  there  was  matter  which  was  not  properly  of 

l^al  jurisdiction,  and  therefore  conceived  that  it  eoold 

not  conveniently,  M^  at  all,  be  tri^  in  the  manner  prcN 

posed  upon  the  summons  before  the  Judge;  and  that  it 

was  conse<}uently  necessary  to  file  a  bill  in  equity  for 

the  purpose  of  having  theif  rights  determined. 

The  bill  being  then  filed  in  Equity,  is  there  any 
thing  whatever  to  prevent  that  equitable  right  from  being 
tried  ?  Suppose  that  this  matter  had  never  been  brought 
under  the  consid^ation  of  a  common  law  judge  at  all; 
and  that  the  party,  finding  he  could  not  sustain  the  Iqral 
right,  which  he  :^)}pposed  he  had,  and  that  he  had  aii 
equitable  title  only,  which  could  only  be.  enforced  in 
this  Court,  had  filed  a  bill,  could  it  be  said  that  thei^ 
was  no  equity  to  maintain  this  suit?  I  think  it  could 
not;  for  the  equity  arises  upon  this:  there  was  an  as- 
signment  of  the  ship,  and  also  of  the  cargo^  which,  at 
the  date  of  the  deed  of  assignment^  ws^  not  fh  existence 
on  board  the  ship,  but  was  afterwards  acquired.  Such 
a  prospective  cargo  would  not,  according  to  the  rules  of 
the  courts  of  law,  pass  by  the  assignment,  but  in  equity 
it  might  pass.  I  think,  therefore,  that  there  is  a  ques- 
tion proper  for  determination  here.  There  are  other 
questions  which  are  very  properly  raised,  which  may  be 
deserving  of  the  most  serious  consideration,  and  which 
may  ultimately  determine  the  rights  between  the  parties. 
The  question,  however,  is,  what  is  to  be  done  in  the  pre- 
sent stage  of  the  cause,  before  the  matters  which  are  in 

question 
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1841.  question  between  the  parties  can  be  determined^  and 
whether  the  matters  in  dispute  should  be  put  into  proper 
V.  ^  course  of  investigation  and  the  property  secured  in  the 
HoRTON.  mean  time ;  my  opinion  is  that  it  ought.  Then  the  ques- 
tion is,  what  course  is  to  be  pursued  for  that  purpose. 
If  Mr.  Horton  is  content  with  the  species  of  security 
which  was  offered  during  the  proceedings  before  the 
Judge,  that  is  well,  if  not,  I  think  that  the  Plaintifi  mast 
bring  into  court  a  fund  sufficient  to  answer  the  demand 
of  the  Defendant,  and  upon  that  being  done,  the  pro- 
perty ought  to  be  delivered  up  to  be  sold. 

With  respect  to  the  sheriff  of  course  he  cannot  be 
called  upon  to  part  with  the  possession  of  this  ship,  widi- 
o^jt  being  paid  what  is  due  to  him. 


After  some  discussion  it  was  ordered,  that  upon  pay- 
ment of  a  proper  sum  into  court,  the  ship  and  cargo 
should  be  delivered  over  to  the  Plaintifl^  he  keeping  an 
account,  and  that  an  injunction  should  issue  restraining 
the  proceedings  at  law,  under  the  Judge's  order. 


Note. — See  Putney  y,  jHrin^,  S  Mee.  ^  W.  425.,  and  Sturgeu  ▼. 
Claude,  1  Dowl.  Pr.  C.  505. 


CASES  IN  CHANCERY.  469 

184K 


De  BEIL  V.  THOMSON.  Feb.  ii.  19. 


nr^HE  facts  and  points  of  this  case  are  so  fully  set  out  a  parent,  by 

"*    in  the  judfi:ment  of  the  Court,  that  it  is  unnecessary  |V*  ^®"'?  ^" 
•^     ^  ^  •'    the  mamafie 

'  here  to  state  them.     The  case  was  argued  by  of  his  daugh- 

ter, enter^ 
into  an  en* 

Mr.  Pemberton  and  Mr.  Puller j  for  the  Plaintifl^  and  by  gagement,  in 

writing,  with 
her  intended 

Mr.  Kindersley  and  Mr.  O.  Anderdon^  for  the  Defend-  **V**^°A'  *" 

&nts.  name  was 

written,  but 

The  following  authorities  were  relied  on,  29  Car,  2.  c.  3.  Held  that'a 
5. 4. ;  Coles  v.  Trecothick  (a),  Western  v.  Russell  (ft),  Jack-  J^^e^  written 
son  V.  Lotme  (c),  Norton  v.  Wood  (d),  Acton  v.  Acton  (^),  after  the  mar- 

BaxDdes  v.  Amhurst  (jr),  Blagden  v.  Bradbear  (A),  Max-  fiage, referring 

^^  ^        ^  to  the  memo* 

voell   V.  Mountacute  (t),    Taylor  v.  jS^^cA  (^),  Smith  v.  randum,  as 

Watson  (/),  and  see  Mountacue  v.  Maj:well  (wi),  Luders  {^J^"^  fit 

Anstey  (n),  Hodgson  v.  Hutchenson.  [o)  engagement, 

was  either  a 
.«_^_^,^,__^_^„^.^^  sufficient 

agreement 

2%.  Master  o/M.  Rolls.  Jf^jf  ii;jS 

T      1  •    «      -n  1    -r^  ..    1     -v^i  •./««.<•   «  the  Statute  of 

In  the  year  1825,  Baron  de  Betlj  the  Plaintiff's  father,  Frauds,  or  a 
proposed  to  marry  Miss  Sophia  Thomson;    and    her  suffi^entre- 

■^     *^  "^  "^  cognition  of 

father,  Mr.  John  Poulett  Thomson^  having  consented  to  the  use  made 

the  marriage,  stated  that  he  should  empower  his  sons  ^hg  }^  "jn^,* '" 

Mr.  Andrew  Henry  and  Mr.  Charles  Thomson  to  treat  randum. 

.  .        A  parent, 

wun  jn  the  written 

(a)  9  Ves.  234.  (t)  Pre,  Ch,  S26.  proposals  on 

ib)  5  r.^B.lS7.  (k)  1  Fet.  sen.  297.  the  marriage 

(c)  1  Bing.  9.  (I)  Bunb.  58.  l^luS 

(d)  1  Ruii.  *  Myl.  178.  (m)  1  5^r.  235.  «  He  intended 

(e)  Prec.  Ch.  2S7.                             (n)  4  F^«.  501.  to  leave  his 
(g)  ii^.  402.                                      (o)  5  Fiitfr'i  il6.  522.  p  M,  daughter  a 
{h)  12  Vei.  466. ;  1  5i^(/^  V.  further  sum  of 

^  P.  87.^  9th  ed. 
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1841.       with  the  Plaintiff's  &ther  respecting  the  settlement  to 

TT^JT^     be  made  on  the  occasion* 
Db  Bbil 

Thomson.         j^^  consequence  of  this  statement^  and  by  the  appcHOl- 

10,000^  in  his  ment  of  Mr.  Andrem  Henry  Poulett   Thomson^  on  the 
•11  *^  u^  •^ 

sectiedon  her  ^^  ^  December  1825,  a  meeting  took  place  between 

and  her  duU  Baron  de  Beil  and  the  two  sons  of  Mr.  Jakn  PouUU 
dreOy  the  cni*  ^  •  ■  ^ 

podUon  of       Thomson^  for  the  purpose  of  agreeing  on  the  terms  of 

which,  »ip-  ^g  settlement  At  that  meeting  Mr.  Andrew  Henry 
poangshehad  °  "^ 

no  children  to  Poulett  Thomson  produced  a  letter  from  his  lather,  an- 

^  tb^^of  ^^"^"^8  ^®  sons  to  treat  respecting  the  settlement ;  and 
her  fi^er.**  a  discussion  thereupon  took  place  respecting  the  for- 
out  leaving  ^^^^  ^  ^  settled  by  Mr.  John  Poulett  Thomson  on  his 
th^ram.  daughter  Sophia,  the  terms  of  the  settlement,  and  the 
the  drcum- 1|  jointure  which  was  to  be  secured  by  the  Baron  de  BeU 

stonces,  that  ^^  jjjg  intended  wife.  The  result  of  this  discussion  was 
there  was  an  ^  •  -  •         i      i. 

obligation  on    expressed  in  a  memorandum  in  writing,  the  first  part 

te^sSd^  of  which  was  written  by  Mr.  Andrem  Henry  PauUU 
out  of  his         Thomson^  and  the  last  part  of  it  by  Mr.  Charles  Poulett 

Thomson,  Baron  de  Beil  appears  to  have  left  the  bro- 
thers before  the  memorandum  was  completed ;  but  they 
afterwards  sent  it  to  him,  and  it  is  expressed  as  fol- 
lows :  — 


**  The  arrangement  proposed  in  case  of  the  marriage 
of  Baron  de  Beil  with  Miss  Sophia  Poulett  Thomson  is 
as  follows :  viz.  Mr.  J.  P.  Thomson  proposes  to  pay 
down  the  sum  of  10,000/.  sterling,  to  be  secured  in  the 
British  funds,  or  other  funds  that  may  be  agreed  upon, 
in  the  name  of  trustees  to  be  chosen ;  the  interest  to 
belong  to  Baron  de  Beil  during  the  joint  lives  of  himself 
and  Miss  Thomson^  and  to  her  in  case  of  his  death  before 
her ;  the  principal  to  be  secured  to  the  children  of  the 
marriage ;  or  in  case  of  there  being  no  issu^  the  sur- 
vivor to  have  the  interest  for  life,  and  the  capital  to  be 
at  the  disposition  of  Baron  de  BeiL     Baron  de  Beil  to 

obtain 
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obtain  the  means  of  settling  BOOL  per  annum,  to  be        1841. 

payable  to  Miss  TAomson  for  her.  life,  secured  on  his  ^td^^ 
estates  at  MedcUriburg  after  his  death,  in  case  ctf  her  v, 

surviving  him.  Thomsoh. 

'<  Mr.  J.  PouleU  Thomson  proposes,  for  the  present, 
to  allow  his  daughter  2002.  per  annum,  for  her  private 
use,  subject  to  a  possibility  of  a  reduction  of  that 
sum,  in  case  political  or  other  circumstances  should  di- 
minish his  income ;  and  also  intends  to  leave  a  further 
sum  of  10,000/.  in  his  will,  to  Miss  Thamsorij  to  be 
settled  on  her  and  her  children ;  the  disposition  of 
which,  supposing  she  has  no  children,  will  be  pre- 
scribed by  the  will  of  her  father. 

^  These  are  the  bases  of  the  arrangement  proposed, 
subject  of  course  to  revision,  but  they  will  be  sufficient 
for  Baron  de  Beil  to  act  upon.  Baron  de  Beil  should 
forward,  as  early  as  possible,  a  joint  arrangement  for 
himself  and  brother,  settling  5002.  per  annum  on  Miss 
Thomson  ;  it  is  a  question  though,  how  far  that  can  be 
given  by  them  without  the  consent  of  their  heirs,  who, 
in  case  of  the  death  of  both,  might  vitiate  it  This 
point  should  be  decided.'' 

It  is,  I  think,  impossible  to  doubt,  what  was  intended 
by  preparing  this  memorandum,  and  sending  it  to 
Baron  de  BeiL  It  was  intended  to  be  a  proposal  and 
statement  of  intention,  deliberately  made  to  Baron  de 
Beil ;  and  which,  though  necessarily  subject  to  further 
consideration  and  to  revision,  was  capable  of  being  con- 
verted into  an  agreement  by  his  acceptance:  by  his 
performance  of  that  which  was  required  from  him :  and 
by  the  solemnisation  of  the  intended  marriage,  with  the 
consent  and  approbation  of  Mr.  J(An  Poidett  Thomson* 

Baroil 
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1841.  Baron  ie  Beil  states  in  hb  evidence,  that  he  accepted 

DbBbil  ^^^  memorandum  as  containing,  in  effect,  the  terms  of 

V.  the  said  agreement  come  to  between  him  and  the  two  sons 

Thomson,  ^f  ^^  j^j^^  Potdett  Thomson  on  the  22d  of  December 

1825.  It  appears  that  he  soon  afterwards  proceeded  to 
do  that  which  was  required  of  him,  by  securing  to  his 
intended  wife  a  jointure  of  500/.  a  year  on  his  MecUen' 
burg  estate ;  and  he  distinctly  states,  that  the  arrange- 
ment contained  in  the  memorandum  was  not  in  any 
respect  modified,  altered,  waived,  or  abandoned  prior 
to  his  marriage  with  Miss  Sophia  Tlionison^  which  todc 
place  on  the  14th  o{  February  1826. 

A  setdement  was  afterwards  made  of  the  10,000L, 
which  was  proposed  to  be  paid  down  by  Mr.  John 
Poulett  Thomson^  and  to  be  secured  in  the  British  funds, 
or  other  funds  that  might  be  agreed  upon  ;  but  nothing 
was  done  respecting  the  further  sum  of  10,0002.,  which, 
as  the  memorandum  expressed  it,  Mr.  John  Poulett 
Thomson  ^^  intended  to  leave  in  his  will,  to  be  settled  on 
Miss  Thomson  and  her  children." 

Hie  Baroness  de  Beil  died  on  the  27th  of  September 
1827,  leaving  the  present  Plaintiff  the  only  issue  of  the 
marriage. 

Mr.  t/o^n  Poulett  Thomson  died  in  the  year  1837, 
having  made  a  will,  of  which  he  appointed  the  present 
Defendants  and  his  son  Andrew  Henry  Poulett  Thomson^ 
who  is  since  dead,  executors. 

The  Plaintiff  now  claims  that  further  sum  of  10,000/., 
which  the  memorandum  expressed  it  to  be  the  intention 
of  Mr.  John  Poulett  Thomson  to  leave  by  his  will,  to  be 
settled  on  the  Plaintiff's  mother  and  her  children ;  and 
he  insists  on  payment  out  of  the  assets  of  Mr.  John 
Poulett  Thomson. 

The 
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The  Defendants  deny  that  they  are  under  any  ob-        ^^^[V. 
ligation  to  pay  the  same ;  and  they  allege :  —  £)is  321L 

V. 

First,  That  the  sons,  Mr.  Andrew  Henry  and  Mr.  Tbomsow, 
Charles  Poidett  Thomson^  had  no  authority  from  their 
&ther  to  enter  into  any  agreement,  binding  the  father  to 
leave  the  sum  of  10,000/.  in  hb  will  to  be  settled  ;  and 
consequently,  that  if  the  memorandum  and  the  subsequent 
events  amounted,  in  efiect,  to  such  an  agreement,  it  was 
entered  into  without  authority,  and  was  not  binding  on 
the  father,  and  constitutes  no  obligation  to  be  satisfied 
out  of  his  assets. 

Secondly,  That,  by  the  Statute  of  Frauds  (a),  an  agree- 
ment, entered  into  in  consideration  of  marriage,  is  not 
binding,  unless  the  same  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto 
lawfully  authorised;  and  that  this  memorandum  was 
not  signed  by  Mr.  John  Poidett  Thomson  or  his  sons, 
and  therefore  was  not  binding. 

Thirdly,  That  even  if  it  shall  appear,  that  the  sons 
had  the  father's  authority,  and  that  the  agreement  is 
not  made  invalid  by  the  Statute  of  Frauds,  still,  upon 
the  true  construction  of  it,  Mr.  John  Poulett  Thomson 
was  under  no  obligation  to  leave  the  sum  of  10,000/.  to 
be  settled ;  it  was  left  at  his  option  to  do  as  he  pleased. 
A  hope  of  bounty  to  that  extent  was  all  that  the  me- 
morandum meant  to  hold  out,  and  the  bounty  might  be 
withheld ;  and  after  the'  death  of  the  daughter,  was 
reasonably  and  justly  withheld.  According  to  the  ex- 
pression of  the  Defendant's  counsel.  Baron  de  Beit 
might  rely  on  bounty,  but  had  no  right  to  insist  on 
obligation. 

(ff)  89  Car.  2.  c.  5,  t.  4. 

Vol.  III.  K  k  Upon 
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1841.  Upon  a  due  consideration  of  the  facts  of  this  case,  as 

^^^^C^     ^^®y  appear  in  the  evidence  and  in  the  correspondence^ 
V.  it  appears  to  me  to  be  suiBciently  established,  that  Mr. 

Thomson,  j^drew  Henry  and  Mr.  Charles  Potdett  Thomson  were 
authorised,  by  their  father,  to  make  the  proposals  ex- 
pressed  in  the  memorandum  of  the  22d  December  1825; 
and,  on  the  part  of  Mr.  John  Potdeit  Thomson^  to  offer 
those  proposals  to  the  acceptance  of  Baron  de  Beily  and 
enable  him  to  convert  them  into  an  agreement  by  ac- 
ceptance, and  doing  what  was  required  on  his  part ;  and 
considering  the  proposal  to  have  been,  under  the  cir- 
cumstances of  this  case,  ripened  into  an  agreement,  I 
am  of  opinion  that  M.x.  Andrea)  Henry  blu^  Mr.  Charles 
Poulelt  Thomson  had  the  authority  of  Mr.  John  Poulett 
Thomson  to  enter  into  that  agreement  on  his  behalf. 

Upon  the  question  whether  this  agreement  is  invalid, 
by  reason  of  the  same,  or  any  memorandum  or  note 
thereof  not  being  signed  by  Mr.  John  Poulett  Thomson^ 
or  any  person  thereunto  lawfully  authorized,  according  to 
the  provisions  6f  the  Statute  of  Frauds,  it  is  to  be  con- 
sidered in  what  situation  the  parties  were  and  what 
thev  did. 

The  two  sons  of  Mr.  John  Poulett  Thomson  were,  as 
I  think,  authorised  to  enter  into  an  agreement  with 
Baron  de  Beil ;  pursuant  to  the  authority  which  they 
had,  they  made  certain  proposals  in  their  father's  name 
in  writing.  In  those  proposals  they  twice  write  and  use 
their  father's  name,  in  a  manner  to  shew,  with  sufficient 
certainty,  the  whole  of  that  which  was  proposed  on  his 
part;  the  proposals,  on  his  part,  were  accompanied  by 
a  requisition  of  something  to  be  done  on  the  part  of 
Baron  de  Beil;  and  Baron  de  Beil^  on  receiving  the 
proposals,   accepted    them   and  proceeded  to  perform 

what 
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what  was  required  of  him ;  and  this  being  performed        1841. 
the  marriage  was  solemnised.  DbBbil 


After  the  marriage,  and  after  the  death  of  the  wife, 
Mr.  Andrew  Henry  Thomson^  representing  himself  to 
act  with  the  authority  of  his  father,  acknowledged  the 
memorandum,  though  a  question  had  arisen  upon  the 
effect  of  it  And  Mr.  John  Potdett  Thomson  himself,  by 
his  letter,  of  the  SOth  April  18S0,  recognises  the  agree- 
ment, of  which  a  copy  had  been  put  into  his  hands  by 
Baron  de  BeiL  In  this  letter  Mr.  Thomson^  although 
he  says  that  he  had  forgotten  all  that  passed  at  the 
time  of  the  marriage,  and  says,  that  until  the  copy  was 
given  to  him,  he  had  not  understood  the  exact  ex- 
pression to  which  it  referred,  does  not  repudiate  the 
expression  as  unauthorised^  but  appears  to  me  to  admit 
that  he  had  agreed  to  the  effect  proposed  in  the  memo- 
randum ;  and  admitting  that,  he  says,  that  he  conceives 
the  only  question  to  be,  what  the  expression  used  in 
*Uhe  engagement"  (for  so  he  calls  it),  legally  implies. 

In  the  case  of  Randall  v.  Morgan  (a),  Sir  Wm,  Grant 
expressed  great  doubt,  whether  a  letter  written  after 
the  marriage,  referring  to  a  parol  agreement  before  the 
marriage,  would  be  sufficient  to  give  validity  to  a  pro- 
mise, which  of  itself  produced  no  obligation ;  but  Lord 
Harcourtf  in  the  case  of  Hodgson  v.  HtUchenson  (i), 
thought,  that  a  letter  after  the  marriage,  considering  the 
transactions  before,  was,  in  that  case,  sufficient.  And, 
in  this  case,  having  regard  to  the  transactions  which 
took  place  before  the  marriage,  it  appears  to  me,  that 
this  letter  subsequently  written  and  signed  by  Mr. 
Thomson^  referring  to  a  copy  of  the  memorandum,  as 
stating  the  expression  or  the  terms  of  the  engagement 

which 

(fl)  12  Vet.lZ.  (*)  5  Fm.  Abr.622.  pi.  34. 

Kk  2 


Thomson. 
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1841.       which  he  had  entered  into  before  the  marriage,  is  either 

^T^^C^     a  sufficient  note  of  the  agreement  signed  by  the  party  to 

V.  be  charged^  or  a  sufficient  recognition  of  the  use  made 

Thomson,     ^f  j^jg  jj^j^e  in  the  memorandum,  and  of  the  obligation 

thereby  contracted ;  and  so  thinking,  it  does  not  appear 

to  me  to  be  necessary  to  determine,  whether  the  use  of 

the  name  in  the  memorandum,  be  of  itself  a  sufficient 

signature  of  Mr.  Thomson  by  his  agents ;  or  whether  the 

provision  of  the  jointure  by  Baron  de  Beil  takes  the 

case  out  of  the  statute ;  or  whether,  independently  of 

the  statute,  this   Court,  for  the  prevention   of  fraud, 

would  compel  the  defendants  to  realise  the  expectations 

on  the  faith  of  which  the  marriage  was  contracted. 

If  Baron  de  Beily  on  receiving  the  proposals,  instead 
of  acting  upon  them,  on  the  faith  of  their  being  valid 
and  binding  if  adopted,  had  required  Mr.  Thomson  to 
sign  them  more  formally,  some  objection  might  probably 
have  been  jnade ;  but  I  conceive  that  any  such  objec- 
tion would  not  have  arisen  from  any  notion  that  the 
proposals  would  not  otherwise  be  valid,  but  rather  from 
a  desire  to  withdraw  the  proposals,  whilst  it  was  yet 
time,  from  the  consideration  and  acceptance  of  a  per- 
son, so  idly  jealous  and  suspicious  of  the  honour  and 
integrity  of  those,  with  whom  he  was  dealing  on  such  an 
occasion. 

Upon  that  which  Mr,  John  Poulett  Thomson  appears 
to  me  to  have  properly  considered  to  be  the  only  ques- 
tion, viz.  the  legal  effect  of  the  terms  in  which  the  en- 
gagement is  expressed,  I  am  of  opinion  that  the  Plaintiff 
is  entitled  to  the  second  sum  of  10,000/.  which  be 
claims. 

The  memorandum  is  entitled,   ^^  The   arrangement 
proposed  in  case  of  the  intended   marriage."     It  ex- 
presses 


CASES  IN  CHANCERY.  477 

presses  what  Mr.  John  Paulett  Thomson  proposed  to  do,        1841. 

and  what  Baron  de  Beil  was  required  or  expected  to     ^^T^^T^^ 
J        T       J.    .  J  I  DbBbil 

do.     In  a  distinct  sentence,  it  proposed  an  annual  pay-  «. 

ment,  subject  to  possible  reduction  in  circumstances  Thomson. 
referred  to,  and  then  expressed  the  intention  of  Mr. 
John  Potdeti  Thomson  to  leave  a  further  sum  of  10,0002. 
by  his  will ;  and  so  far  from  providing,  that  the  leaving 
of  this  sum  was  to  be  merely  optional  on  his  part,  or 
was  to  be  subject  to  any  reduction,  it  expressly  pro- 
vides, that  it  should  be  at  the  disposition  of  Mr.  John 
Pouletf  Thomson  it  a  certain  event  only;  viz.  in  the 
event  of  the  intended  wife  having  no  children.  It  would 
have  been  absurd  to  make  this  provision,  if  the  parties 
had  meant  that  the  gift  or  settlement  of  this  sum  of 
10,000/.  was  to  be  altogether  optional.  The  power  of 
disposition  would  not  have  been  expressed  in  one  par- 
ticular case,  if  it  was  intended  that  at  all  events,  and  in 
every  case,  the  disposition  and  the  option,  whether  to 
give  it  or  settle  it  at  all,  was  to  be  his.  The  use  of  the 
word  ^^  intend,"  does  not  appear  to  me  to  be  in  any 
way  material ;  the  parties  were  expressing  a  part  of  the 
arrangement  in  case  of  the  marriage ;  and-  the  meaning 
is  obvious,  that  he  intended  to  leave  the  10,000/.  if  the 
marriage  took  effect,  pursuant  to  the  proposal  and  in- 
tention thus  expressed. 

The  memorandum  then  expressed,  that  the  arrange- 
ments proposed  were,  of  course,  subject  to  revision,  but 
would  be  sufficient  for  Baron  de  Beil  to  act  upon  :  and 
it  was  argued,  that  because  the  proposed  arrangements 
were  subject  to  revision,  they  could  not  constitute  or 
end  in  a  concluded  agreement.  It  is  true  that,  whilst 
the  proposal  remained  subject  to  revision,  it  could  tiot 
constitute  a  concluded  agreement.  Proposals  of  this 
nature  cannot  result  in  an  agreement  all  at  once,  or  be 
otherwise  than  subject  to  revision.    The  proposals  were 

Kk  S  fLU 
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1841.  an  offer  of  some  things  to  be  done  by  Mr.  Thomson^ 

^T^y^^^  and  a  requisition  of  some  things  to  be  done  by  Baron 

V.  de  Beil,  with  reference  to  the  intended  marriage.     Until 


Thomsox. 


Baron  de  Beil  had  performed  his  part,  and  prior  to  the 
marriage,  the  whole  was  to  be  subject  to  revision ;  but 
no  revision  took  place.  The  proposals  and  intentions, 
thus  expressed,  remained  without  any  alteration  what- 
ever, up  to  the  time  of  the  marriage ;  and  I  am  of  opi^ 
nion  that  the  proposals,  which  up  to  that  time  bad 
been  subject  to  revision,  did  then,  by  the  acceptance  of 
Baron  de  Beil, — by  his  due  execution  of  the  required  set- 
tlement on  his  part,  —  and  by  the  solemnisation  of  the 
marriage,  with  the  approbation  of  Mr.  Thomson^  become 
an  agreement  which  Mr.  Thomson  was  bound  specifically 
to  perform. 

I  am,  therefore,  of  opinion  that  the  Plaintiff  is  entitled 
to  the  relief  which  he  prays,  and  that  there  must  be  a 
decree  accordingly,  with  costs. 


Mr.  Ptdlet\  Does  your  Lordship  think  that  interest 
ought  to  be  paid  on  this  sum  from  the  death  of  the  tes- 
tator ? 

The  Master  of  the  Rolls.  I  think  that  interest,  at 
4  per  cent.,  is  payable,  but  only  from  the  end  of  one 
year  after  the  testator's  death,  on  the  footing  of  a  legacy. 


Affirmed  by  Lord  Coitenkam,  6th  of  August  1841. 
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STOCKER  V.  HARBIN.  Jan.  is. 

Feb.  23. 

HE  testator,  James  Stocker^  by  his  will^  dated  the  A  testator,  by 

17th  of  September  1824,  "aOer  payment  of  all  his  SiS^gavc 

JQSt  debts,  funeral  and  testamentary  expenses  in  the  aU  his  real 

first  place  thereout,  and  so  charged  with  the  payment  estate  to  trus- 

of  the  same,"  cave  and  bequeathed  all  his  real  and  per-  tees,  to  con- 

•  ,  .        .r  ,  .  vert  into 

sonal  estate  to  his  wife  and  two  other  persons,  upon  money  and 

trust,  with  all  convenient  speed,  and  at  farthest  within  P^J  j^j^en  to'*' 
five  years  next  after  his  decease,  to  sell  all  his  real  appropriate 
estate,  and  convert  into  money  his  personal  estate,  and  ^p  ^^^  ^^ ^ 
he  proceeded  as  follows  :  —  **  And  I  do  hereby  declare  trust  monies 
and  direct  that  my  said  wife  Mary  and  the  said  Thomas  he  gave  to 

Knott  and  John  SellxDOodj  and  the  survivor  of  them,  and  iJ*®  Plaintiff. 

By  a  codicil, 
the  heirs,  executors,  administrators,  and  assigns,  and  of  not  properly 

such  survivor,  shall  sUnd  and  be  possessed  of  and  hold  ^^J^j^g.** 
the  monies  to  arise  and  be  gotten  in  and  by  virtue  of  tate,  he  re- 
this  my  will,  in  trust,  in  the  first  place,  to  pay  all  my  Wacy :  Held 
just  debts,  funeral  and  testamentary  expenses,  as  I  have  that  on  this 
before  directed ;  and  then  next  and  within  one  year  tor  had  made 
after  my  death,  to  appropriate,  take  from  and  out  of  my  ^"  real  and 

personal  cs" 

said  trust  monies^  the  sum  of  1 0002^,  and  vest  the  same  tate  a  com- 
in  trade,  the  purchase  of  parliamentary  stocks  or  funds  ^y^enrt  of  ' 
of  Great  Britain^  upon  real  or  other  good  and  su£5cient  this  legacy : 
security,  at  interest,  as  they  think  proper,  in  the  names  vocation  was 
of  them  my  said  wife  Mary^  Thomas  Kriott^  and  John  inoperative  as 
Sellwoodi  or  the  survivor  of  them,  her  or  his  heirs,  exe-  real  estate, 
cutors,  administrators,  or  assigns ;  with  full  power  to  SJ^  '|l^  ***^ 
change  and  vary  the  said  funds  and  securities,  at  their  entitled  in  the 
discretion ;  upon  trust  and  for  the  purposes  hereinafter  jJ^hich'^thT 
expressed  concerning  the  same,  that  is  to  say  :  In  trust  real  estate 
to  pay,  apply,  and  dispose  of  the  whole  of  the  interest,  personal. 
proceeds,  and  profits  of  the  said  1000/.,  whether  arising 
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from  being  vested  in  trade  or  otherwise,  from  time  to 
time^   as   received,  for  and  towards  the  maintenance, 
education,  and  sole  benefit  of  my  son  Daniel  Stacker^ 
during  his  minority,  according  as  my  said  trustees  think 
best  for  his  advantage ;  and  on  my  said  son  Daniel*s 
attainment  to  the  age  of  twenty-one  years,  then,  upon 
trust  to  immediately  pay,  assign,  and  finally  make  over 
unto  him  the  said  sum  of  1000/.,  or  the  stock  in  trade, 
in  which  the  same  may  consist,  together  with  all  the 
profits,  proceeds,  and  interest  arising  therefrom,  then 
remaining  in  their  or  either  of  my  said  trustees'  hands, 
if  any.    And  in  case  my  said  son  Daniel  should  happen 
to  die  during  his  minority,  and  before  his  being  paid 
the  said  legacy  of  1000/.,  and  leave  no  legitimate  issue, 
it  is  then  my  will,  that  on  his  so  dying  childless  during 
his  minority,  the  said  legacy  of  1000/.  shall  revert  to 
and  become  part  of  all  my  residuary  monies  and  estate. 
And  after  taking  and  appropriating  the  said  sum  of 
1000/.  out  of  my  residuary  monies  and  estate^   I  then 
give  and  bequeath,  and  direct  to  be  paid,  within  one 
year  next  after  the  amount  of  my  residuary  monies  and 
estate  is  ascertained,  and  realised  by  my  said  trustees, 
unto  ray  daughter  Elizabeth^  the  wife  of  George  Harbin^ 
one   equal   part   or   portion   of  all  my  said  residuary 
monies  and  estate^  into  as  many  equal  shares  and  por- 
tions divided  as  I  shall  leave  children,   my  sons  and 
daughters  (except  my  said  son  Daniel)  me  surviving, 
first  deducting  from  such  my  said  daughter  Elizabeth's 
share,  the  sum  of  400/.  in  lieu  of  the  advancement  I 
have  already  given  to  her ;  and  which  400/.  it  is  my 
will  shall  remain  to  and  go  with   my  then  residuary 
monies  as  hereinafter  directed :  that  is  to  say,  then  upon 
trust  to  pay,  apply,  and  dispose  of  the  whole  of  the 
interest,  dividends,  and  proceeds  of  the  funds  and  se- 
curities upon  which  my  then  remaining  monies  shall  be 
invested,  and  of  all  other  my  residuary  estate  and  effects 

whatsoever 
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whatsoever,  as  from  time  to  time  received,  or  such  part 
thereof  as  my  said  trustees  think  meet,  For  and  towards 
the  maintenance  and  education,  placing  out  to  trade, 
business,  or  profession  of  my  sons  and  my  daughters, 
and  such  of  my  posthumoqs  child  or  children  as  my  said 
wife  may  be  pregnant  with  at  my  decease,  during  their 
minority;  and  on  the  several  and  respective  attainments 
of  my  said  sons  and  daughters,  and  such  my  posthumous 
child  or  children  (if  any)  to  their  ages  of  twenty-one 
years,  in  trust  to  pay,  make  over,  and  assign  unto  each 
of  them  my  said  sons  and  daughters,  and  such  my  post- 
humous child  or  children,  one  even  share  and  portion, 
into  as  many  similar  and  equal  shares  or  parts  divided 
as  1  have  children  in  number,  except  my  said  son  Daniel 
and  my  said  daughter  Mary,  whose  specific  legacy  and 
shares  are  so  previously  appropriated  for  them  as  I 
have  before  directed  of  all  my  said  residuary  trust 
monies  and  estate.^* 
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The  testator  appointed  his  wife  and  Kn(^t  and  Seil- 
wood  joint  executors.  The  testator's  will  was  duly  exe- 
cuted and  attested  by  three  witnesses. 

He  afterwards  in  1830  made  a  codicil  to  his  will,  at- 
tested by  two  witnesses  only,  whereby  he  recited  that  he 
had  given  1000/.  in  his  will  to  his  son  Daniel^  and  pro- 
ceeded as  follows :  —  ^^  He  at  that  time  being  a  minor, 
but  since  having  become  of  age,  and  1  having  provided 
for  him  in  malting  business  and  other  concerns,  I 
hereby  direct  and  most  particularly  request  that  the 
1000^  named  in  the  fifty-first  line  of  the  second  sheet 
of  my  said  will  and  testament  shall  be  null  and  void  ; 
and  I  do  further  direct  that  my  son  Daniel  Stocker 
shall  not  receive  any  of  my  real  or  personal  property 
direct  or  indirect,  saving  the  sum  of  Is." 


The 


482 


1840. 


Stocker 

V. 

Harbin. 


CASES  IN  CHANCERY. 

The  testator  died  in  18S4,  and  his  son  Daniel^  who 
was  his  heir  at  law^  filed  this  bill  for  payment  of  the 
legacy;  alleging,  that  the  revocation  by  an  unattested 
codicil  was  void,  either  as  to  the  whole  legacy,  or  as  to 
such  proportion  of  it  as  would  be  payable  out  of  the 
produce  of  the  real  estate. 

Mr.  Pemberton  and  Mr.  Keetie^  for  the  Plaintiff- 
Mr.  Tinney  and  Mr.  Sheffield^  cotUra^  contended, 
first,  that  the  gift  of  the  1000/.  was  of  the  character  of 
a  pecuniary  legacy,  for  although  it  was  charged  on  the 
real  estate,  it  was  primarily  payable  out  of  the  per- 
sonal estate,  and  that,  consequently  it  had  been  revoked 
by  the  codicil. 

Secondly,  that  it  came  within  the  principle  of  those 
cases  in  which  legacies  charged  on  real  estate  had  been 
permitted  to  be  altered  or  modified  by  an  unattested 
codicil. 

Thirdly,  that  the  gift  was  in  the  nature  of  a  portion, 
and  had  been  satisfied,  within  the  intention  of  the  testator. 

Fourthly,  that  if  the  gifl  had  been  revoked,  it  fell 
into  the  residue,  and  did  not  lapse  for  the  benefit  of 
the  heir. 


And  lastly,  that  if  these  points  failed,  then  that  the 
case  came  within  the  decision  in  Roberts  v.  Walker  (a), 
and  that  the  charge  must  be  apportioned  between  the 
real  and  personal  estate,  so  &s  to  give  to  the  Plaintiff 
that  proportion  only,  which  was  payable  out  of  the 
realty, 

Mr. 

(rt)  1  Rmt.  ^  Mt/l,  752. 
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Mr.  Pemberton^  in  reply. 

The  following  authorities  were  referred  to:  Hooper 
V.  Goodwin  (a),  Galiini  v.  NoUe  (6),  Attorney-General 
V,  Ward  (c),  Hyde  v.  fi^rf^  (^Z),  Buckeridge  v.  Ingram  {e\ 
Sheddon  v.  Goodrich  (g),  BrudeneU  v.  Boughton  (h)^ 
Habergham  v.  Vincent  (z),  Cox^  v.  Basset  {h\  Holmes  v. 
Holmes  (/),  Amphlett  v.  Parke  (wi),  Gr^^n  v.  Jackson  (n), 
Durour  v.  Motteux  (o),  Ccgflw  v.  Stephens  (;?),  Kennell 
V.  Abbott  (y),  JYo^/  v.  Lor^t  Henley  (r),  and  Phillips  v. 

P*l7/f>5.  (5) 


7%^  Master  ^M^  Rolls. 

t/omes  Stocker^  by  his  will,  dated  the  17th  of  &p* 
tember  1824,  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees,  directing  them  to  convert 
the  whole  into  money ;  and  he  declared,  that  they  were 
to  stand  and  be  possessed  of  and  to  hold  the  monies  to 
arise  and  be  gotten  in,  by  virtue  of  his  will,  in  trust,  in 
the  first  place,  to  pay  his  debts,  and  then  to  appropriate 
and  take  out  of  his  said  trust  monies,  the  sum  of  1000/., 
and  vest  the  same,  in  manner  in  his  will  mentioned,  for 
the  benefit  of  his  son  the  Plaintiff.  The  will  was  so 
executed  and  attested  as  to  pass  real  estate  by  devise ; 
and  some  time  afterwards,  by  an  unattested  codicil, 
dated  the  23d  of  September  1830,  the  testator,  reciting 
the  legacy,  and  that  he  had  provided  for  his  son,  re- 
quested 


(a)  18  Fes.  156. 
{b)  3  Mer.  691. 

(c)  5  Ves.  327. 

(d)  1  Eq,  Ca,  Abr.  409. 

(e)  2  Vet.  jun.  652, 
(g)  8  Ktfi.481. 

(k)  2  Atk.  268. 
(t)  2  »*.jun.  204. 
(*)  3  Vet.  155. 
(/)  1  Bro.  C.  C.  555, 


(m)  1  Sim.  275,;  4  Ruts.  75,; 
and  2  Rutt.  ^  M.221. 

(n)  5  Rutt,  55.,  and  on  ap- 
peal, 2  Rtut.  4*  M.  258. 

(o)  1  Vet,  sen.  320. 

(p)  1  Beavan^  482.  note  c, 

(7)  4  Vet.  802. 

(r)  7  Price,  241.,  andDamW, 
211 

U)  I  Mffl,  4-  K,  649. 
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quested  that  the  gift  of  lOQO/.  mentioned  in  bis  will 
should  be  null  and  void. 

The  son  has  now  filed  his  bill  for  payment  of  the 
legacy»  alleging,  that  the  revocation  by  an  unattested 
codicil  is  void,  either  as  to  the  whole  legacy,  or  as  .to 
such  proportion  of  it,  as  would  be  payable  out  of  the 
produce  of  the  real  estate. 

The  Defendants  allege,  that  the  will  is  so  expressed, 
as  to  constitute  the  legacy  a  charge  on  the  real  estate; 
and  that,  upon  a  true  construction  of  the  will,  the 
real  estate  ought  to  be  considered  as  applicable  to  the 
payment  of  the  legacy,  only  in  aid  of  the  personal 
estate ;  and  further,  they  contend,  that  this  legacy  is  in 
the  nature  of  a  portion,  which  has  been  satisfied  by  ad- 
vancement I  am  of  opinion  that  this  is  not  a  case  of 
ademption  or  of  satisfaction  of  a  portion ;  and  it  appears 
t('  me,  that  according  to  the  true  construction  of  this 
will,  the  testator  has  made  his  real  and  personal  estate 
one  common  fund,  for  the  payment  of  his  debts  and 
this  legacy,  and  for  ultimate  distribution  :  —  that  in  the 
way  the  testator  has  treated  his  property,  there  is  no 
priority,  and  the  real  estate  cannot  be  considered  as  ap- 
plicable merely  in  aid  of  the  personal  estate. 

And  the  legacy  being  given  out  of  a  mixed  fund, 
constituted  of  both  real  and  personal  estate,  I  think, 
that  the  real  and  personal  estate  ought  to  have  con- 
tributed to  the  payment,  in  proportion  to  their  re- 
spective amounts;  and  that  the  revocation  by  an  un- 
attested codicil,  though  good  as  to  such  proportion  as 
would  have  been  payable  out  of  the  personal  estate, 
fails  as  to  such  proportion  as  was  payable  out  of  the 
produce  of  the  real  estate,  and  that  such  proportion, 
therefore,  remains  a  valid  gift  to  the  legatee. 

Refer 
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Refer  it  to  the  Master  to  ascertain  the  relative  values  184-]. 
of  the  testator's  real  and  personal  estates  at  the  time  of 
his  death ;  and  declare,  that  the  Plaintiff  is  entitled  to 
so  much  and  such  part  of  the  legacy  of  1000/.,  as,  upon  Harbin. 
a  rateable  payment  out  of  the  real  and  personal  estates, 
would  have  been  payable  out  of  the  real  estate ;  and  let 
the  Master  ascertain  the  amount  thereof. 


Stockbr 

9. 


CROSBY  17. -CHURCH.  Jmu  22. 25. 

THE  testatrix  gave  the  residue  of  her  personal  estate  Bequest  of 
to  the  Defendant  Mrs.  Church,  and  she  appointed  coiwols  to 
Mr.  O-osby  (the  husband  of  the  Plaintiff)*  Mr.  George,  coveri^  to  be  ' 

and  the  Defendant  Mrs.  Church  executors  and  executrix  {J?"/!;?I!l^ 

ner  m  ber  own 

of  her  will.  name,  and  the 

interest  to  be 

for  her  sepa- 

By  a  codicil,  she  expressed  herself  as  follows :  —  "I  ™'®  use,  and 

.  the  principal 

give   to   my   beloved  grand-daughter,    Mrs.   Charhtie  to  remain  in 

Crosby,  over  and  above  any  former  bequest,  1000/.  S  per  *™*'  t^'^f-ii 
cent,  consols,  to  be  transferred  to  her  in  her  own  name,  the  youngest 
and  the  interest  to  be  for  her  own  sole  and  separate  ^tatneV      ^ 
use,  and  the  principal  to  remain  in  trust  of  my  execu-  twenty-one, 

when  the 

tors   and   residuary   legatee   till  the  youngest  of  her  principal  was 

children  shall  attain  the  age  of  twentv-one  years,  when  to  he  her  own; 

,  or  in  case  of 

the  principal  shall  be  her  own ;  or,  in  case  of  her  de-  her  demise  it 

mise,  it  shall  devolve  to  her  present  husband,  the  Rev.  ''^m  to  devolve 

Robert  Crosby.'*  band.    The 

trustees,  on 
the  death  of 
llie  testatrix  died  in  1815,  and  her  will  was  proved  the  testatrix, 

by  ber  executors  and  executrix.     The  funded  property  the  fund  to 

§  was  ^'  ^'  *  '^®  ^'^d 
her  husbond 

afterwards  sold 
it  out)  and  they  both  signed  the  transfer:  Held,  that  a  breach  of  trust  had  been  com- 
mitted, but  that  A.  B»  had  made  a  valid  disposition  of  the  dividends  which  might 
accrue  previous  to  her  youngest  child,  bom  after  the  death  of  the  testatrix,  attain- 
ing twenty-one. 
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was  transferred  into  the  name  of  Mrs.  CKurcA  alone; 
and  on  the  9th  of  March  1815,  Mrs.  Church,  with  the 
assent  of  her  husband,  transferred  1000/.  consols  into 
the  name  of  Mrs.  Crosby,  in  satisfaction  of  her  legacy. 
On  the  26th  of  Jtdy  1816,  Mr.  and  Mrs.  Crosby  so\A. 
out,  and  transferred  that  sum  to  a  purchaser.  The 
transfer  was  signed  both  by  Mr.  and  Mrs.  Crosby* 


Mrs.  Crosby  had  two  children  living  at  the  death  of 
the  testatrix,  the  youngest  of  whom  attained  twenty-one 
in  the  year  18S3 ;  but  she  afterwards  had  other  chil- 
dren, the  youngest  of  whom  was  bom  in  1825,  and  had 
not  therefore  attained  twenty-one. 

Mr.  Church  died  in  1820,  leaving  Mrs.  Church  his 
executrix,  and  Mr.  Crosby  died  in  1836. 

In  18S8  Mrs.  Crosby  filed  her  bill  against  Mrs.  Church 
and  the  representatives  of  Mr.  George,  the  other  exe- 
cutor, alleging,  in  effect,  that  the  executors  and  execu- 
trix had  committed  a  breach  of  trust  by  transferring 
the  1000/.  into  the  Plaintiff's  name,  whereby  it  became 
liable  to  the  control  of  her  husband;  and  seeking  to 
recover  1000/.  consols,  and  the  dividends  thereon,  from 
the  death  of  her  husband. 


Mr.  Pembertofi  and  Mr.  Piggott,  for  the  Plaintiff. 
The  effect  of  the  codicil  was  to  give  to  the  Plaintiff  a 
partial  interest  for  her  separate  use,  with  a  contingent 
reversionary  gift  of  the  principal ;  the  latter  she  and 
her  husband  were  incapable  of  disposing  of,  so  as  to 
bind  her  if  she  survived  ;  for  it  was  in  the  nature  of  a 
reversionary  interest  in  a  chose  in  action;  Purderw  v. 
Jackson  (a),  and  Honner  v.  Morton,  (b) 

Tlie 

(a'  1  Bust.  1.  (A)  3  Rfus.  65. 
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The  trustees  ought  to  have  retained  the  fund  in  their 
own  names,  in  order  to  give  efiect  to  the  bequest,  and 
protect  it  from  the  Plaintiff's  husband.  Instead  of  this, 
they  transferred  the  fund  into  the  name  of  the  Plaintiff, 
who  was  then  a  married  woman ;  this,  in  effect,  was  the 
same  as  if  they  had  transferred  into  the  name  of  the 
husband  alone,  for  he  obtained  the  legal  control  over 
the  fund  standing  to  his  wife's  credit  in  the  bank  books. 
Even  as  regards  the  dividends,  which  were  settled  to 
her  separate  use,  she  cannot  be  considered  as  having 
disposed  of  them ;  she  had  never  the  option  given  her 
of  refusing  to  assent  to  the  disposition  made  by  her 
husband,  and  was  never  placed  in  the  situation  of  exer- 
cising a  free  power  of  disposition  over  them.  Though 
she  joined  in  the  transfer,  it  was  quite  unnecessary,  as 
her  husband,  without  her  consent,  might  have  trans- 
ferred the  stock.  That  act  must  be  considered  the  act 
of  her  husband  alone,  under  whose  control  she  was  at 
the  time.  The  Plaintiff  is,  therefore,  entitled  to  the 
principal  sum  and  dividends ;  or,  at  all  events,  to  the 
principal.  They  cited  Nail  v.  Putiter  (a)  and  Scoti  v. 
Davis,  {b) 


Crosby 
Church. 


Mr.  Tinney  and  Mr.  Koe^  contrd^  argued  that  the 
trustees  had  strictly  followed  the  direction  contained  in 
the  will,  which  ordered  the  consols  **  to  be  transferred 
to  her  in  her  own  name,"  and  that,  consequently,  there 
had  been  no  breach  of  trust  at  all. 


That,  subject  to  the  contingent  gift  to  her  husband, 
which  he  had  waived  by  his  disposition  of  the  property, 
the  gift  to  the  Plaintiff  was  absolute ;  Elton  v.  Shep^ 
hard  (c),  Irwin  v.  Fatrer  (rf),  Adamson  v.  Armitage  {e) ; 

and 

(n)  5  Sim,  555.  (rf)  19  Ves.  85. 

(6)  4  Mjfl,  4-  Cr.  87.  W  ^^'  ^l^- 

(c)  1  Brc.  C\  C.  532. 
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and  there  being  no  clause  against  anticipatioo,  the 
Plaintiff  could  dispose  of  the  principal  and  dividends  as 
she  thought  fit  That  the  intermediate  dividendsi  being 
settled  to  her  separate  use,  she  must  be  considered,  as 
to  them,  2ifeme  sote^  and  that  she  had  made  a  valid  dis- 
position thereof  by  her  concurrence  in  the  transfer  of 
the  stock.  That  at  any  rate  she  "had  made  a  valid 
charge  on  the  dividends  settled  to  her  separate  use ;  and 
that,  if  she  died  before  her  youngest  child  attained 
twenty-one,  the  property  would  then  belong  to  her 
husband's  estate,  and  the  disposition  by  him  would  then 
be  rendered  valid. 


Mr.  Pemberton,  in  reply. 

TTie  Master  of  the  Rolls. 

It  is  very  distressing  to  find  claims  made  against  a 
party  entirely  innocent,  by  one  who  has  been  the  occa- 
sion of  the  breach  of  trust  complained  of.  It  is,  no 
doubt,  a  case  of  great  hardship,  but  the  Court  must  act 
strictly  on  its  established  principles. 


The  first  question  is,  what  interest  did  the  Plaintiflf 
take  in  this  legacy  ?  The  first  direction  is  to  transfer 
the  1000/.  into  the  Plaintiff's  own  name,  but  not  as  her 
absolute  property,  for  the  dividends  were  to  be  for  her 
separate  use,  and  the  principal  was  to  remain  in  trust 
of  the  executors  until  the  youngest  of  her  children 
should  attain  twenty-one ;  then,  and  not  till  then,  the 
principal  was  to  be  her  own.  When,  therefore,  that 
time  arrived,  the  stock  was  to  be  transferred  to  the 
Plaintiff,  but  until  then,  it  was  to  remain  in  the  trust  of 
the  executors.  There  is,  therefore,  an  immediate  gift 
of  the  dividends  to  the  Plaintiff  for  her  separate  use,  and 
an  absolute  gift  of  the  principal  to  be  transferred  to  her 

on 
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on  her  youngest  child  attaining  twenty-one,  with  a  gift 
over  in  case  of  her  death,  before  the  happening  of  that 
event. 

That  being  so,  the  executors  and  executrix,  errone- 
ously, transferred  the  principal  at  the  end  of  a  year  after 
the  death  of  the  testatrix.  They  did  not  suffer  the 
principal  to  remain  in  trust,  but  transferred  it  into  the 
name  of  the  Plaintiff;  and  she,  being  at  that  time  under 
the  dominion  of  her  husband,  transferred  it  to  some  one 
else.  There  never  was  such  an  investment  as  the  due 
execution  of  the  trust  required ;  the  trust  was  not  per- 
formed,  and  there  is  nothing  to  deprive  the  Plaintiff  of 
the  benefit  of  the  trust,  so  fer  as  relates  to  that  interest 
which  is  not  settled  for  her  separate  use. 

It  is  clear  that  this  sum  must  be  brought  into  Court ; 
and  then  comes  the  question  which  has  occasioned  some 
doubt  in  my  mind :  the  dividends  were  to  be  paid  for  her 
sole  and  separate  use,  and  there  are  no  words  which 
directly  or  by  implication  create  any  fetter  against  alien- 
ation ;  the  question  then  is,  whether  the  way  in  which 
she  has  dealt  with  these  funds  amounts  to  a  disposition 
of  the  dividends. 
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CaosbT 

V, 

CHimdu. 


If  a  married  woman  could  not  dispose  of  her  separate 
estate  without  making  a  direct  reference  to  it,  or  without 
shewing  an  express  intention  to  charge  it,  there  would 
be  an  end  of  the  question ;  but  I  apprehend  there  are 
many  ways  in  which  a  married  woman  may  render  her 
separate  property  liable  to  a  charge,  without  having,  in 
the  transaction,  made  any  direct  charge  on,  or  made  any 
reference  to,  the  property  settled  to  her  separate  use.  {a) 

I  think, 

(a)  See  Owent  v.  Dickenton,  Craig  ^  Ph.  48. 

Vol.  III.  LI 
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Crosby 

V. 

Church. 


I  thinki  that  in  any  view  of  this  case,  the  result  will 
be  that  the  fund  must  come  into  Court ;  and  then  the 
dividends  must  either  be  paid  to  the  Plaintiff,  provided 
she  has  not  charged  them,  or  if  she  has  created  a 
charge,  then  they  must  be  paid  to  the  Defendant  Mrs. 
Church ;  and  liberty  must  be  given  to  apply  on  the 
youngest  child  attaining  twenty-one,  or  dying  under  that 
age,  or  on  the  death  of  the  Plaintiff.  I  will  look  at  the 
case  ftnd  mention  it  again  on  Monday. 


85th  Jan. 


The  Master  of  the  Rolls  again  mentioned  the  case, 
and  stated  that  he  thought  that  a  charge  had  been 
created  upon  the  dividends,  and  that  the  Defendant  was 
therefore  entitled  thereto,  (a) 


(a) Extract  from  order  :  — 
Order  Sarah  Church  to  trans- 
fer lOOO/.  consols  into  the  name 
of  the  Accountant-General  in 
trust  in  this  cause. 

Order  the  interest  from  time 
to  time  to  accrue  due  thereon 
to  be  paid  to  the  Defendant 
Sarah  Church  until  the  youngest 
of  the  Plaintiff's  children  shall 
attain  the  age  of  twenty-one,  or 
the  death  of  the  Plaintiff  or  of 


such  child  under  such  age,  with 
liberty  for  any  person  to  apply. 
Direct  an  account  of  the  per- 
sonal estate  and  effects  of  Robert 
Crotby  come  to  the  hands  of  the 
Plaintiff  (she  submitting  to  ac- 
count), and  an  account  of  the 
estate  and  effects  of  Edward 
George  left  unadministered,come 
to  the  hands  of  Robert  Rimell. 
Reg.  Lib.  1840.  A.  fo.  303. 
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BETWEEN  Jon.  21.  28. 

LORD  ARTHUR  CHICHESTER  and  CHARLES       ^^-  ^' 
HENRY  JOHN  RICH  -  -  Plaintiffs ; 

AND 

JOHN    HUNTER  and   CHARLES    B.  UTHER 

Defendants. 

npHlS  bill  was  filed  by  the  above  named  Co-plaintifis,  On  the  death 
"*•    and  in  July  1840,  after  replication,  and  after  the  co-plaintiffs 

caase  had  been  set  down.  Lord  A.  Chichester  died.  after  the  cause 

was  at  issue,  it 
was  ordered, 

The  cause  subsequently  coming  on,  was  struck  out  of  ®"  motion, 

the  paper  in  consequence  of  the  abatement.  vivor  should 

revive  the  suit 
within  a  fort- 
Mr.  Keene  now  moved,  that  the  bill  filed  in  the  cause  night, or,inde. 

might  stand  dismissed  out  of  Court,  with  costs  to  be  ^-n  ,hould  be 
taxed  by  one  of  the  Masters  of  this  Court,  as  against  dismissed, 

^^  with  costs 

the  Defendant  C.  B.  Uther^  unless  the  Plaintiff  C.  H. 
J.  Rich  should,  within  three  weeks  cause  the1)ill  filed 
in  this  Court  to  be  revived.  He  cited  Adamson  v. 
Hall  (a),  where  one  of  several  Plaintifi^  died  before  an* 
swer,  and  a  motion  was  made  by  the  Defendant  that 
the  surviving  Plaintiffs  should,  within  a  limited  time, 
revive  the  suit,  or  that  the  bill  should  be  dismissed,  and 
the  application,  though  refused  by  the  Vice-Chancellor, 
was  granted  by  the  Lord  Chancellor. 

Mr.  Pemberian  and  Mr.  71  Turner  contr^,  relied  on 
2  Daniel  Pr.  S6S.,  and  contended  that  the  costs  had 

gone  by  the  death  of  the  party ;  that  as  there  could 

» 

not  be  a  revivor  for  costs,  so  they  could  not  be  obtained 

in 

(a)  Turn.  4*  i^iiw.  858. 
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ISil.        in  a  different  form ;  that  the  cause  was  not  now  in  that 
Chiche  TER    ^^^S^  ^^*^  ^^  could  be  dismissed  for  want  of  prosecution » 
V.  and  it  was  different  from  the  case  of  Adamson  v.  HaU^ 

the  placitum  of  which  case  they  alledged  was  not  jus- 
tified by  the  facts. 


The  case  was  mentioned  several  times,  and  the  deci- 
sion in  CAowick  v.  Dimes  (a)  referred  to.     Ultimately^ 

7%^  Master  of  the  Rolls  ordered,  that  the  surviving 
Plaintiff  should  revive  this  suit  within  a  fortnight,  or 
in  default  thereof,  that  the  Plaintiff's  bill  should  stand 
dismissed  out  of  Court,  as  against  the  said  Defendant 
C  B.  Uther,  with  costs,  (b) 


{a)  Ant>,  p.  S90.  The  fol- 
lowing is  an  extract  from  the 
order  in  Chowick  v.  Dimes,  which 
will  be  found  in  Reg.  Lib.  1840, 
A.  595:  — 

"  His  Lordship  doth  order 
that  George  Samuel  Ford,  as  ad- 
ministrator of  the  late  Plaintiff* 
William  Thomas  Lear  Chowick^ 
deceased,  or  Emma  Lear  CftO' 


wick,  as  devisee  of  the  said  late 
Plaintifl^ do, within  fourteen  days 
from  the  service  of  this  order, 
file  a  supplemental  bill  or  bill 
of  revivor  in  this  cause ;  or,  in 
default  thereof,  it  is  ordered  that 
the  Plaintiff's  bill  do  stand  dis- 
missed out  of  this  Court  without 
costs." 
[b)  Reg.  Lib.  1840,  A.  fo.855. 


Jan»  19.  21. 


WEST  V.  SMITH. 


An  order  "to      AN  order  having  been  irregularly  obtained  by  Mr. 
Irregular  order  Maughan^  a  motion  was  made  to  discharge  it  with 

with  costs,  *      costs,  and  the  Master  of  the  Rolls  accordingly  dis- 

carries  the  .       .  . 

costs  of  the       charged  it  with  costs  (a) ;  and  the  question  was  whether 

dfschaw^il  ^^  ^^^  ^^^^  ^^^^^  carried  the  costs  of  the  application  to 

discharge  the  irregular  order. 

Mr. 

(a)  Ant\,  p.  506. 
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Mr.  Tennant,  contended,  that  the  respondents  were 
entitled  only  to  the  costs  asked  by  the  notice  of  motion, 
which  were  the  costs  of  the  irregular  order,  and  not  to 
the  costs  of  discharging  it. 

Mr.  Pemberton.  contra. 


The  Master  of  the  Rolls. 

In  this  case  an  application  was  made  to  discharge  an 
order,  irregularly  obtained  and  irregularly  drawn  up, 
with  costs;  and  it  was  ordered  that  it  should  be  dis- 
charged with  costs  to  be  taxed  by  the  Master ;  and  the 
question  raised  before  me  was,  whether  where  the 
Court  discharges  an  irregular  order  with  costs,  the 
costs  of  the  application  to  discharge  such  irregular  order 
are  included. 


Jon.  SI. 


It  is  not  a  question  upon  which  I  myself  had  any 
doubt,  but  as  some  doubt  was  suggested  to  me  at  the 
time  the  case  came  on,  I  thought  it  right  to  see  into 
the  cases.  It  is  my  opinion  that  such  an  order  as 
this  does  of  necessity  carry  with  it  the  costs  of  the 
motion.  The  motion  was  to  discharge  the  order  with 
costs ;  the  order  made  on  the  motion  was  to  discharge 
the  irregular  order  with  costs,  and  that  carries  with  it 
the  costs  of  the  application. 


LI  3 


494  CASES  IN  CHANCERY. 

J  840, 


BETWEEN 

Nov,  16. 

NATHANIEL  JOSLING  -  Plaintiff; 

AND 

JAMES  KARR  -  -  -  DefendanL 

A.  purchased 


a 


iwwhold  of  T^  ^®^^'   Thomas  Karr  the  testator  purchased  two 
J9.,  and  paid     -^  leasehold  bouses  from  his  son  James  Karr  for  SCXML 

moneOuTno  ^^  P*^^^  ^^®  purchase-money,  but  no  assignment  was 

conveyance       executed  to  him. 
was  executed. 
A,  bequeathed 

it  to  A  for  Thomas  Karr  by  his  will  bequeathed  these  leaseholds 

mai'ndersover.  to  James  Karr  for  life,  with  remainder  to  his  wife  for 
fifed^^bin'^*^    life,  with  remainder  amongst  their  children,  with  certain 

against  B,        remainders  over,  and  he  appointed  the  Plaintiff  and 

alone,  for  a        7-  »-       1  • 

conveVance  of  ^^^^^  ^^  "^^  executors. 

the  property 

trusts  of  the         James  Karr  renounced  probate,  and  the   will  was 

will,  not,  how-  proved  by  the  Plaintiff  alone,  who  insisted  on  havinir 
ever,' seeking      ,  /•    1         mi 

to  recover  it     the  property  conveyed  to  him  on  the  trusts  of  the  will. 

the*"ur^oses  ^"  consequence  of  the  refusal  of  the  Defendant  James 
of  the  execu-    Karr  to  assign,  the  Plaintiff  filed  this  bill  against  him, 

Held'^that  the  P^^V^^S^  ^^^^  ^'^^  Defendant  might  be  ordered  to  assign 
other  cestui  the  property  to  the  Plaintiff,  as  executor,  on  the  trusts 
were  neces-      ^f  the  will,  and  for  an  account  of  the  rents. 

sary  parties ; 
and,  sevibie^ 

that  such  a  It  did  not  appear  whether  the  leasehold  property  was 

mainTafned*'^    required  for  the  payment  of  debts,  and  the  claim  of  the 

Plaintiff  seemed  based  on  the  trusts  declared  in  the  will 

respecting  the  property. 

To  this  bill  the  Defendant  demurred. 

Mr.  Pemberton   and    Mr.  Rogers  for   the  demurrer. 
The  Plaintiff  claims  to  have  the  property  assigned  to 

him. 
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hinii  not  as  executor,  but  as  trustee  for  the  other  parties ;  1 840. 
this  be  is  not  entitled  to.  If  the  testator  had  had  the 
legal  estate,  then  the  executors  would  have  nothing  to 
do  but  to  assent  to  the  legacy,  and  could  only  refuse  to 
assent  to  the  specific  legacy  in  the  event  of  its  being 
wanted  for  payment  of  debts;  in  that  case  the  legal  estate 
would  be  in  the  Defendant.  The  Plaintiff  has  no  right 
to  constitute  himself  a  trustee  for  the  several  parties  in- 
terested in  this  specific  bequest,  and  has  no  equity  to 
support  the  bill. 

But  the  bill  is  informal  for  want  of  parties,  for  as 
the  PlaintifiT  comes  into  court  as  trustee  of  the  lease- 
holds, all  his  cestui  que  trusts  must  be  parties  to  a  suit, 
in  which  their  interests  are  to  be  dealt  with. 

Mr.  Kindersley  and  Mr.  Simpson^  in  support  of  the 
bill.  The  Defendant,  the  vendor  of  the  property,  ought 
to  have  conveyed  it  to  the  testator,  in  which  case,  the 
leasehold  estate  would  have  been  vested  in  the  Plain- 
tifiT his  executor.  The  Defendant  must  perform  his  duty 
as  vendor,  otherwise  the  legal  estate  will  remain  in 
him ;  and  he  might  then  convey  it  away  to  a  purchaser 
for  valuable  consideration,  without  notice,  and  defeat  those 
in  remainder.  It  is  therefore  the  duty  of  the  executor 
to  get  in  this  property  for  the  benefit  of  all  the  legatees. 

The  executor  is  responsible  in  respect  of  assets  to  all 
the  debts  and  liabilities  of  the  testator,  and  cannot  be 
completely  exonerated,  unless  by  passing  his  accounts  in 
this  Court ;  he  cannot  be  compelled  to  part  with  any 
part  of  the  assets,  until  it  appears  that  there  are  no  out- 
standing liabilities.  Treating  this  as  a  bill  for  the  spe- 
cific performance  of  the  agreement,  the  specific  legatees 

are  not  necessary  parties.    Poole  v.  Pass,  {a) 

Mr. 

(a)  1  Beavan,  600. 
LI  4 
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1840.  Mr.  Pemherton^  in  reply. 


The  Master  of  the  Rolls.  I  think  the  record  is 
defective  for  want  of  parties,  and  I  must  therefore  allow 
this  demurrer  on  that  ground,  and  give  liberty  to  amend. 
With  regard  to  the  other  point  I  should  have  some 
difficulty  in  persuading  myself  that  the  Plaintiff  has  do 
duties  to  perform ;  and  that  he  should  leave  the  l^al 
estate  in  the  Defendant,  who  may  thus  sell  and  dispose 
of  the  whole  legal  interest  as  he  pleases,  but  I  will  not 
decide  that  point  in  the  absence  of  the  other  parties. 


Nov,  25. 


FOXLOWE  V.  AMCOATS. 


The  Defend- 
ant, a  pur- 
chaser of  a 
public  house, 
insisted  that 
time  was  of 
the  essence  of 
the  contract, 
and  that  the 
abstract  had 
not  been  de- 
livered within 
the  time 
agreed  on.    A 
reference, 
without  pre- 
judice, was 
made,  on  mo- 
tion, as  to  the 
title,  and 
when  it  was 
first  shewn* 


T 


HIS  was  a  bill  for  the  specific  performance  of  a 
contract  for  the  sale  of  public-house  and  premises. 


The  bill  stated  that  the  property  was  put  up  by  auc- 
tion on  the  8th  of  February  1840,  subject  to  certain 
conditions  of  sale,  by  one  of  which,  the  vendors  were  to 
deliver  an  abstract  of  title  within  twenty-one  days  from 
the  day  of  sale.  That  the  Defendant  became  the  pur- 
chaser at  560/.  That  the  abstract  had  been  delivered 
within  twenty-one  days,  but  that  the  Defendant  had 
neglected  to  complete;  and  it  prayed  a  specific  perform- 


ance. 


The  answer  admitted  the  contract;  but  stated,  that 
the  Defendant,  a  victualler,  had  purchased  tlie  property 
for  the  purpose  of  carrying  on  his  trade,  and  of  removing 
from  another  Inn,  his  term  in  which  expired  at  Ladj^ 
day  1840.     That  the  Plaintiffs  had  not  shewn  a  good 

title 
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title  at  Lady-^ay^  and  that  the  Defendant  was  in  conse- 
quence obliged  to  take  another  public-house;  and  he 
submitted,  that  as  the  object  of  his  purchase  had  been 
defeated,  the  contract  ought  not  to  be  specifically  per- 
formed. 


1840. 


FOXLOWB 

Amcoat. 


Mr.  Cockerell^  for  the  Plaintiff,  now  moved  for  a  re- 
ference to  inquire  whether  the  Plaintiff  could  make  a 
good  title,  and  whether  it  was  shewn  prior  to  filing  the 
bill.  He  referred  to  the  5th  General  Order  of  9th  Mty 
1839.  (a) 

Mr.  Smythcy  contra^  contended,  that  as  the  property 
sold,  consisted  of  a  public-house,  time  was  of  the  essence 
of  the  contract ;  Coslake  v.  Till  {b) ;  and  consequently, 
that  the  contract  could  not  be  specifically  enforced. 
That  the  preliminary  question  ought  therefore  to  be  first 
determined,  and  that  this  was  not,  therefore,  a  proper 
case  for  a  reference  to  the  Master  as  to  title,  which, 
afler  all,  might  turn  out  to  be  useless. 


The  Master  of  the  Rolls.  The  fact  of  whether  a 
good  title  can  be  made,  and  when  it  was  first  shewn, 
must  be  determined,  before  there  can  be  a  final  adjudi- 
cation of  the  question  between  the  parties.  Therefore 
refer  it  to  the  Master  to  inquire  if  the  Plaintiff  can 
make  a  good  title,  and  when  it  was  first  shewn  that  such 
title  could  be  made,  and  let  the  reference  be  without 
prejudice  to  any  question  in  the  cause,  (c) 


{a)  Ord,  Can,  136. 

\b)  1  Ruts,  376. 

(c)  See  Bennett  v.   Reet,  1 


Keen,  405.,  and  the  cases  there 
cited. 
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^^'  ^'  WY  ATT  i;.  SHARK  ATT. 

Aq  executor  r|iHE  testatrix  gave  her  residuary  personal  estate  to 

who  had  l«it  ^^®  Defendant  Sharratt  in  trust  for  the  Defendant 

trust  money  Elizabeth   Mountford  for  life,  with   remainder   to  the 

dered  copy-  Plaintiff  absolutely,  but  she  gave  no  directions  as  to  its 

holds,  a  de-      investment 
posit  of  a 
lease,  and  a 

bond,  ordered,      T^g  Defendant  Shmratt,  the  executor  and  trustee, 
on  motion,  to  ^  ' 

pay  the  lent  820/.,  the  principal  part  of  the  residue,  at  interest, 

Surt '  *°'^  upon  the  joint  security  of  a  covenant  to  surrender  copy- 
hold property  of  the  value  of  50/.  a  year,  the  deposit  of 
a  lease,  and  a  bond.  The  copyholds  had  not  been  snr* 
rendered,  and  the  interest  on  the  security  had  been 
irregularly  paid.  The  bill  was  filed  to  make  the  De- 
fendant liable  for  the  breach  of  trust,  and  for  an 
account. 


Mr.  Pemberton  and  Mr.  Pullet-  now  moved,  that  the 
Defendant  might  be  ordered  to  pay  the  820/.  into 
Court,  on  the  ground  that  the  Defendant  was  not 
warranted  in  investing  the  money  on  this  species  of 
security ;  and  that  the  security  of  the  copyholds  were 
inadequate  according  to  the  rule  laid  down  in  Stickney 
V.  Sewell  (ff),  being  less  than  two  thirds. 

Mr.  Hardi/y  contrh. 

The  Master  of  the  Rolls.  The  money  must  be 
brought  into  Court,  but  the  Defendant  ought  to  have  some 
reasonable  time  to  enable  him  to  get  in  the  mortgage. 

Let 

(a)  1  3fy.  <S-  Cr.  8. 
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Let  him  have  six  weeks,  and  he  can  apply  again  for 
further  time  if  the  circumstances  should  then  warrant 
that  indulgence. 


NoTi.  —  See  Vigrau  v.  BmfiM^  3  Mad.  62. ;  Rothwelly.  Roth- 
weiij  S  Sim.  f  St.  217.;  CoUit  v.  CoUis,  2  Sim.  365. ;  Cotieier  ▼.  Hor^ 
rox,  5  Y.^r  C.  550. ;  and  Metfcr  v.  MorUriou,  pod. 
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184). 
Jan.  15. 


THE  billy  which  was  filed  against  the  commissioners  Where  com- 
of  paving  of  the  above  township,  stated,  that  the  Se«ru"c?er 
Plaintiffs  were  owners  in  fee-simple  of  a  plot  of  ground  an  act  of  par- 

in  the  above  township,  part  of  which  was  unbuilt  upon,    proceeding  to 

pave  and 
make  sewers 

That  under  the  2  W*  4.  c.  90.,  the  Defendants  were  to  the  injury 

empowered  to  cause  the  then  present  and  future  streets.  ?f  property, 
^  *^  ,  ma  ca«e  not 

&c,  *'  or  other  public   passages  and  entries  '^  within  within  the  act, 
the  township,  to  be  paved  and  drained,  and  to  remove  unle^^x^ 
fences,  &c.   for   that  purpose,  at  the   expense  of  the  pressly  ex- 
dwners ;   but  it  was  provided,  that  they  should  pre-  jurisdiction  to 
viously  give  notice,  in  writing,  to  the  owners,  requiring  '{1'^'*^?'^^*^" 
them  to  pave  and  drain ;  and  in  case  of  default  within  six  the  act,' juris- 
months,  then  the  Defendants  were  empowered  to  effect  ^j^'*®"  " 

the  same.  justices  at  ses- 

sions, whose 
judgment  is 

The  bill  stated,  that  the  Defendants  had  threatened,  not  to  be  re- 

,  ^      moved  by  cer^ 

undeir  the  provisions  of  the  act,  to  take  possession  of  a  tiorari  or 

part  otherwise  into 
*        any  of  her 
Majesty's  courts  of  record  at  Wettminster  or  elsewhere. 
A  bill  to  restrain  commissioners  from  paving'one  part  of  the  Plaintiff's  property 
and  draining  another  is  not  multifarious. 
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part  of  the  plot  of  ground,  and  commit  trespass  and 
waste  therein,  and  remove  the  soil,  which  the  bill  alleged 
the  act  of  parliament  did  not  authorise  them  to  do,  in* 
asmuch  as  there  was  no  public  street  or  passage  near  or 
adjoining  the  same ;  and  it  further  alleged  that  if  the 
case  were  within  the  act,  then  that  no  notice  had  been 
given  as  required  thereby. 

The  bill  charged  that  the  threatened  interference  of 
the  Defendants  was  altogether  unnecessary  to  the  public 
interest;  was  opposed  to  the  wishes  of  the  occupiers; 
would  be  seriously  prejudicial  to  the  PlaintiflBi'  pro- 
perty, and  was  unnecessary  for  the  purposes  of  the  act 
of  parliament,  even  if  the  provisions  of  the  same  act  were 
applicable  to  the  case. 

The  bill  prayed  an  injunction  to  restrain  the  De- 
fendants from  committing  trespass  or  waste,  from  break- 
ing  down  fences,  and  from  removing  the  soil,  and 
generally  from  exercising  the  powers  of  the  act  of  par- 
liament. 

The  Defendants  demurred  for  want  of  equity,  for 
want  of  parties^  and  for  multifariousness. 

It  appeared  by  the  196th  section  of  the  act  referred  to, 
that  any  person,  who  should  think  himself  aggrieved  by 
any  order  or  judgment  made  in  pursuance  of  any  rule, 
bye-law,  or  order  made  in  manner  therein-before  di« 
rected,  &c.,  "  or  by  any  thing  done  in  pursuance  of  this 
act,"  might  appeal  to  the  justices  in  general  or  quarter 
sessions,  who  should,  in  a  summary  way,  hear  and 
determine  such  complaint,  and  might  award  such  resti- 
tution, damages,  and  costs,  as  they  should  think  fit ;  and 
such  order  was  to  be  final,  binding,  and  conclusive 
upon  all  parties,  to  all  intents  and  purposes  whatsoever, 
and  should  not  be  removable  by  certiorari  or  otherwise 

into 
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into  any  of  his  Majesty's  courts  of  record  at  Westminster 
or  elsewhere."  ^ 

Mr.  G.  Turner  and  Mr^  Rogers  in  support  of  the 
demurrer.  The  196th  section  of  the  act  gives  a  special 
remedy  to  parties  aggrieved ;  they  may  apply  to  the 
justices  of  the  peace,  whose  order  must  not  be  removed 
by  certiorari  or  otherwise  into  any  of  his  Majesty's  courts 
at  Westminster  or  elsewhere.  This  shews  an  intention 
of  excluding  the  jurisdiction  of  all  other  courts.  If  then 
the  Court  were  to  sanction  this  application,  it  must  be 
prepared  to  assume  jurisdiction  in  all  cases  of  tunipike 
and  private  acts  where  a  particular  jurisdiction  has  been 
created,  and  the  interference  of  her  Majesty's  courts  ex- 
cluded. It  could  never  be  the  intention  of  the  legis- 
lature that  a  party  should  come,  in  the  first  instance, 
into  one  of  the  superior  courts,  where  the  legislature  has 
^pressly  excluded  him  from  coming  by  certiorari  or 
otherwise. 


I84L 


BiRLBT 

V, 

The 
Constables 

&c.  of 
Ohorltok- 
upon-Mbd- 

LOCK. 


Again,  this  is  not  a  case  of  irreparable  injury;  all  that 
is  stated  is,  that  it  will  be  '^  seriously  prejudicial "  to 
the  Plaintiffs,  and  that  they  will  be  "  seriously  incom- 
moded.*' This  is  the  first  instance  of  a  party  coming 
into  equity  on  a  case  of  anticipated  trespass,  in  which 
the  damage  may  not  amount  to  Is. 

They  contended  also,  that  it  appeared  on  the  face  of 
the  bill  that  there  were  other  persons  interested  in  the. 
land  intended  to  be  drained  and  paved,  and  occupiers 
thereof  who  ought  to  be  made  parties  to  the  bill,  in 
order  that  complete  justice  might  be  done  to  all  parties. 

As  to  multifariousness,  they  insisted  that  it  appeared 
from  the  allegations  of  the  bill,  that  the  ground  of  com- 
plaint was  with  respect  to  the  paving  on  the  north-east 
side  of  the  land,  and  as  to  sewerage  on  the  north-west, 

and 
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and  that  being  two  distinct  matters  they  oould  not  be 
mixed  up  in  one  bill. 

Mr.  Pembertan  and  Mr.LUtkj  contrk.  The  InU  al- 
lies that  the  case  is  not  within  the  act;  that  the  proper 
notice  has  not  been  given ;  that  the  act  is  unneceasary 
and  injurious;  and  that  the  Defendants  threaten  ta 
carry  away  the  soil,  which  is  unnecessary  for  the  pur* 
poses  of  carrying  the  act  of  parliament  into  executioik 
There  can  be  no  doubt  that  this  forms  eqjaity  enough 
for  the  interference  of  this  Court,  unless  it  has  beoH 
by  force  of  the  act  of  parliament,  expressly  exchided 
from  affording  its  relief;  it  is  now  however  clearly 
settled,  that  where  a  special  remedy  is  created  by  act 
of  parliament,  the  old  jurisdiction  of  this  Court  is  not 
taken  away,  unless  there  are  direct  words  excluding  its 
interference,  (a) 


Secondly,  it  does  not  appear  by  the  bill  that  there 
are  other  owners  or  occupiers  of  the  part  of  the  ground 
claimed  by  the  Plaintiff;  and  even  if  it  did,  they  would 
not  be  necessary  parties.  Robertson  v.  The  Great  Western 
Railvxiy  Company  (A),  Semple  v.  T^e  London  and  Bir^ 
mingham  Railway  Company,  {c) 

Thirdly,  as  the  commissioners  are  acting  under  the 
power  contained  in  one  act  of  parliament,  the  two  mat- 
ters, if  distinct,  (which  we  dispute)  are  not  improperly 
joined  in  one  bill. 


Mr.  Turner^  in  reply. 

{a)  See  AUomey^General  v. 
Aspinail,  8  MyL  4r  Cr,  613. ;  At- 
torney^Generai  v.  Corporation  of 
Norwich,  8  Afy.  4-  6V.  430.;  At- 
tornetf^General  v.  Corporation  of 


TTie 

Poole,  4  MtfL  i  Cr.  17.;  At- 
torne^Genend  v.  IVittom,  I  Cr, 
^Ph.  1. 

{b)  L.  C.  Dec.  5th,  18J9. 

(c)  9  Simons,  209. 
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The  Master  of  the  Rolls.  I  am  of  opinion  that 
this  bill  must  be  answered.  If  it  were  necessary  for  me 
clearly  to  understand  the  position  of  this  piece  of 
ground,  I  should  hesitate  before  giving  judgmentf 
because  I  do  not  clearly  comprehend  it ;  but  at  present 
it  is  not  necessary  for  me  to  make  out  how  this  is, 
as  I  think  that  there  are  sufficient  allegations  in  this 
bill  to  support  the  prayer  and  to  warrant  me  in  over^ 
ruling  the  demurrer. 
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The  first  argument  is,  that  this  Court  has  not  ju- 
risdiction ;  but  I  am  of  opinion  that  the  Court  has 
jurisdiction  to  prevent  injuries  of  this  nature  unless  it 
has  been  expressly  taken  away  by  act  of  parliament. 
In  this  case  it  has  not  been  taken  away,  and  the 
Court  must  therefore  a£Pord  its  relief  if  there  be  suf- 
ficient equity  to  support  it  Now  all  the  allegations  in 
this  bill,  though  they  may  hereafter  turn  out  wholly 
unfounded,  must,  on  this  occasion,  be  taken  to  be  true ; 
and  the  allegation  is,  that  the  commissioners  have, 
under  the  act,  a  power  to  do  certain  things  in  a  par- 
ticular way,  but  that,  without  giving  the  requisite 
notice  and  without  complying  with  the  necessary  form- 
alities, they  are  proceeding  to  act  in  a  manner  not  au- 
thorised by  the  act,  not  required  by  the  public  interest, 
and  in  a  way  injurious  to  the  PlaintiiFs.  I  think  there 
is  sufficient  equity,  under  these  circumstances,  to  sup- 
port the  bill. 

It  is  then  said  that  the  bill  is  multifarious  in  uniting 
two  subjects  of  complaint ;  first,  as  to  the  paving ;  next, 
as  to  the  sewerage ;  but  here  we  have  the  same  cor- 
porate body,  possessing  powers  under  the  same  act  of 
parliament,  proceeding  to  exercise  their  powers  upon  the 
same  plot  of  ground ;  I  cannot  think  this  multifarious. 


Then 
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Then  comes  the  question,  which  is  certainly  more 
difficult,  with  regard  to  parties,  and  although  the  alle- 
gations are  not  so  distinct  as  they  might  have  been,  1 
think  I  must,  on  the  whole,  come  to  the  conclusion  that 
the  complaint  is  in  respect  to  land  belonging  exclusively 
to  the  PlaintiiFs.  As  to  the  tenants  and  occupiers  also, 
I  must  overrule  this  demurrer,  without  prejudice  to  the 
Defendants'  right  to  take  the  objection  by  their  answer; 
this  will  be  a  sufficient  protection  to  them. 


Jan,  S5. 


WOOD  V.  HITCHINGS. 


The  rule,  that 
where  a  De- 
fendant sub- 
mits to  an- 
swer he  must 
answer  fully, 
does  not  ap- 
ply where  the 
matter  of  dis- 
covery is  im- 
material to 
the  relief 
sought  by  the 
bill. 

A  Plaintiff 
cannot  by 
one  bill  ob- 
tain specific 
relief,  and  also 
a  discovery  on 
a  matter  dis- 
tinct from 
that  specific 
relief. 

A  bill  for  a 
receiver,  pend- 
ing a  litigation 
as  to  probate, 
ought  not  to 
seek  discovery 
in  reference  to 


A  GENERAL  outline  of  this  case  will  be  found  in 
a  former  volume,  where  the  case  is  reported  on  a 
motion  for  a  receiver,  {a)  From  this  it  will  appear, 
that  the  object  of  the  suit  was  for  a  receiver,  pending  an 
appeal  from  the  Prerogative  Court  to  the  Privy  Coun- 
cil ;  but  in  addition  to  other  discovery  sought,  **  the  bill 
contained  very  searching  and  minute  inquiries  as  to  the 
third  alleged  testamentary  paper,  as  to  the  evidence  of 
its  execution  and  of  its  being  signed,  and  all  the  circum- 
stances connected  with  its  being  brought  forward,  and 
the  result  of  all  inquiries  respecting  the  same." 

The  Defendants  put  in  their  answer  to  this  bill,  to 
which  the  Plaintiff  took  seven  exceptions  for  insuffi- 
ciency. These  having  been  referred  to  the  Master  were 
disallowed  by  him,  and  which  decision  was  now  brought 

before  the  Court  on  appeal. 

The 

(o)  2  Beavan,  289. 
the  merits  on  that  litigation. 
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llie  parts  in  question  of  the  bill,  which  were  admitted 
to  be  partially  but  not  fully  answered,  required  the 
Defendants  to  set  forth  a  full  and  true  detail  and  state- 
ment of  every  thing  which  they,  the  said  Defendants 
respectively,  knew,  suspected,  or  believed,  or  had  heard 
respecting  the  alleged  codicil,  bearing  date  in  the  month 
of  July  1835,  and  the  handwriting  thereof,  and  the  me- 
morandum  in  pencil,  and  the  handwriting  thereof,  and 
the  other  testamentary  papers,  and  the  burning  or  de- 
struction of  the  same,  and  respecting  each  and  every  of 
such  matters,  and  the  grounds  and  reasons  of  such  sus- 
picion and  belief  of  the  Defendants,  and  from  whom 
they  respectively  heard  what  had  been  heard  by  them 
respectively  respecting  the  matters  aforesaid. 
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This  interrogatory  the  Defendants  answered  as  to 
their  knowledge  and  belief,  omitting  to  answer  as  to 
suspicion  or  hearsay. 

Another  part  of  the  bill  alleged  not  to  be  answered, 
required  (in  substance)  the  Defendants  to  set  forth  the 
persons  of  whom  they  or  their  solicitors  or  agents  had 
made  inquiries  as  to  the  above  matters  (distinguishing 
such  as  were  examined  from  such  as  were  not  examined 
as  witnesses  in  the  suit  in  the  Prerogative  Court),  and  to 
set  forth  the  information  received  from  such  persons. 


As  to  this  the  Defendants  admitted  having  made 
inquiries,  and  having  received  information  and  state- 
ments and  communications  from  several  persons,  and 
that  they  had  some  statements,  notes,  letters,  and  me~ 
moranda  relating  thereto  in  their  lK>ssession,  but  they 
said  such  information  was  received  subsequent  to  the 
time  when  the  dispute  in  the  Prerogative  Court  arose. 
The  Defendants  added,  that  they  had  not  from  any 
such  information  been  enabled  to  form  any  knowledge 

Vol.  III.  Mm  or 
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or  belief  respecting  the  matters  inquired  after.  Similar 
answers  were  then  given  in  reference  to  the  Defendants' 
solicitors  and  proctor,  and  not  only  stating  that  the 
inquiries  made,  and  the  information  and  statements  and 
communications  received  by  them  were  made  and  re- 
ceived since  this  dispute,  but  that  they  were  so  made 
and  received  by  them  whilst  acting  in  their  respective 
characters  of  solicitors  and  proctor.  They  said  that, 
save  as  aforesaid,  neither  they  nor  the  solicitors  or 
agents  had  received  any  information,  or  statements,  &c. 


Another  portion  complained  of  required,  in  substance, 
the  Defendants  to  set  forth  what  statements,  notes,  letters, 
or  memoranda  they  and  their  solicitors  or  agents  had  had, 
concerning  or  relating  to  such  information  and  the  above 
matters,  and  to  schedule  the  particulars  thereof.  This  the 
Defendants  insisted  they  were  not  bound  to  disclose. 

The  remaining  part  alleged  to  be  unanswered,  sought 
a  discovery  whether  the  codicil  was  not  insisted  on  in 
pursuance  of  some  arrangement  between  the  legatees 
under  the  codicil,  or  some  of  them,  or  between  some  of 
the  Defendants  and  the  next  of  kin ;  and  whether  some 
and  what  deeds,  agreements,  instruments,  wills,  codicils, 
testamentary  papers,  and  writings,  had  not  been  in  the 
custody  or  power  of  the  Defendants,  their  solicitors  or 
agents,  relating  to  the  matters  stated  in  the  bill,  and 
asked  them  to  set  forth  a  schedule  of  such  deeds. 


There  were  two  sets  of  exceptions,  one  to  the  answer 
of  the  corporation  of  Gloucester,  and  the  other  to  the 
answer  of  the  Defendants  Helj)s  and  others. 

Sir  Charles  Wetherell,  Mr.  Turnery  Mr.  Belhell,  and 
Mr.  Walker,  for  the  Plaintiff,  argued,  that  the  Defend- 
ants, having  submitted  to  answer,  were  bound,  by  the 

practice 
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practice  of  the  Courts  to  answer  fully :  Taylor  v.  MiU 
ner  (a)^  Sommerville  v.  Mackqy  (A),  Muxareddo  v.  iliaiV- 
land  (c),  Amor  v.  Fearon  (d)^  where  it  is  said  to  have 
been  held  by  the  Vice-Chancellor  of  England  that, 
although  an  interrogatory  and  the  statement  in  die 
bill  on  which  it  is  founded  may  be  immaterial,  yet  if 
the  Defendant  attempts  to  answer  it,  and  he  answers  it 
imperfectly,  the  Defendant  cannot,  upon  exceptions  to 
the  sufficiency  of  his  answer,  avail  himself  of  the  objection 
that  the  statement  or  question  so  imperfectly  answered 
is  immaterial,  (e) 


IS^l. 


Wood 
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They  argued  also,  that  the  discovery  was  most  mate- 
rial, and  might  be  used  by  the  Privy  Council  under  the 
S  &,  4f  W.  4f.  c.  41.  s.7*et  seq.^  and  affect  their  decision 
on  the  appeal. 

Mr.  Pembertotiy  Mr.  Kindersley^  and  Mr.  S.  Siarpe^ 
for  the  several  Defendants,  contended  that  the  discovery 
which  the  Plaintiff,  by  his  exceptions,  insisted  on  ob- 
taining, was  quite  immaterial  to  the  relief  sought  by  the 
bill,  which  was  merely  for  the  appointment  of  a  receiver, 
in  order  to  protect  the  property  pending  the  appeal  to 
the  Privy  Council ;  that  the  74th  General  Order  of 
1828  (g)i  authorised  the  Master  in  deciding  on  the 
sufficiency  or  insufficiency  of  an  answer  to  take  into 
his  consideration  the  relevancy  or  materiality  of  the 
statement  or  question  referred  to ;  and  that  such  was  the 
practice  previous  to  those  orders:  Agar  v.  The  Itc'^ 
genfs  Canal  Company,  (h)  That  it  was  not  stated  that 
the  discovery  sought  was  in  aid  of  any  proceedings  now 
pending  or  in  contemplation ;  and  that  it  could  not  be 

had 


(a)  11  re#.41. 

(b)  16  Vet.  382. 

(c)  3  Mad,  p.  70. 

(rfj  V.C.,  12th  July  1834. 
(e)  Cooked  Orders^  45. ;  but 


see  the  decision  of  the  Vice- 
Chancellor  in  Graham  v.  Coape, 
zMifLSf  CV^640. 

(jg)  Ord.  Can.SS, 

(k)  G.  Cooper,  212. 
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had  here  in  aid  of  proceedings  in  a  Court  which  had 
full  jurisdiction  and  power  itself  to  grant  the  discovery; 
Dun  V.  Coates  {a) ;  and  that  even  if  this  discovery  were 
obtained,  it  could  not  be  used  before  the  Privy  Council. 
They  also  argued,  that  the  bill  was  improper  in  its 
frame,  seeking,  by  a  bill  for  relief,  to  obtain  a  discovery 
immaterial  to  the  relief  prayed,  and  thereby  evading  the 
payment  of  the  costs  of  the  discovery ;  and  also  that  it  was 
vexatious  to  seek  a  statement  of  all  the  idle  gossip,  and 
of  the  passing  suspicions  which  had  taken  place  in  a  pro- 
vincial city  in  respect  to  a  matter  which  had  created 
great  public  interest. 

T/ie  Master  of  the  Rolls. 

This  is,  no  doubt,  a  very  singular  case ;  and  I  do  not 
recollect  ever  having  heard  such  an  argument,  upon  a 
question  as  to  the  insufficiency  of  an  answer. 

The  material  facts  of  the  case  lie  in  a  very  small 
compass.  Mr.  James  Wood  having  died  in  the  month  of 
April  1836,  the  present  Plaintiif  and  other  persons  pro- 
pounded  the  two  papers  dated  in  December  1834,  which 
they  call  testamentary  papers,  and  they  were  propounded 
as  his  will  in  the  Ecclesiastical  Court.  The  validity  of 
those  papers  was  opposed  by  the  next  of  kin,  and, 
during  the  litigation  between  those  parties,  and  on  the 
13th  of  June  1836,  Mr,  Helps^  one  of  the  Defendants 
whose  answer  is  now  in  question,  propounded  a  writing 
dated  in  July  1835,  and  this  he  insisted  was  a  codicil  or 
testamentary  paper  which  ought  to  have  validity.  On 
the  20th  of  February  1839,  sentence  was  pronounced  in 
the  Ecclesiastical  Court  against  the  validity  of  all  the 
papers  ;  it  was  therefore  held  that  Mr.  James  Wood  had 
died  intestate.  Soon  after  this,  the  present  Plaintiff 
presented  his  petition  to  the  Queen  in  Council,  which 
was  referred,  in  the  ordinary  course,  to  the  Judicial 

Committee ; 
(a)  1  Atk,  288.;  MU/ord's  Plead,  4lh  ed.  186. 
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Committee ;  and  on  the  3d  of  August  in  that  year,  cer- 
tainly a  very  considerable  time  after  the  sentence  had 
been  pronounced,  but  how  long  after  the  appeal  was 
presented  I  do  not  know,  because  that  date  has  not 
been  presented  to  me,  he  filed  the  present  bill. 


IS^l. 


Wood 

V, 
HiTCHINGfi, 


The  bill  is  Framed  in  a  manner  which,  to  me,  I  con- 
fess is  perfectly  novel.  I  do  not  recollect  ever  having 
seen  a  bill  framed  like  the  present.  The  relief  which  is 
sought  by  the  bill,  is  to  have  the  property  protected  pend- 
ing the  litigation ;  and  a  discovery  is  also  sought  of  many 
facts.  Almost  all  bills  ask  for  discovery ;  but  the  great  sin- 
gularity of  this  bill  is,  that  it  asks  a  discovery  not  only 
of  such  facts  as  are  material  to  the  relief  which  is  prayed 
by  the  bill,  but  also  a  discovery  of  very  many  facts 
which  are  not  in  the  least  degree  material  to  that  relieF. 

Very  soon  after  the  bill  was  filed,  a  motion  was  made 
to  me  for  the  appointment  of  a  receiver.  One  of  the 
objections  made  to  that  application  was  the  frame  of  this 
bill.  I  have  a  perfect  recollection  that  it  was  then  said, 
that  this  bill  was  so  much  a  bill  of  discovery  that  it  was 
hardly  fit  or  proper  for  this  Court  to  treat  it  as  a  bill 
for  relief;  that  was  one  of  the  several  objections  I  had 
to  consider.  I  then  thought,  and  I  believe  I  expressed 
myself,  that  the  bill  was  improperly  framed ;  but,  not- 
withstanding this,  that  the  title  to  the  relief  appeared 
to  me  to  be  clear,  and  I  therefore  granted  the  receiver, 
and  this  decision  was  afterwards  confirmed  on  a  re- 
bearing  by  the  Lord  Chancellor.  After  this,  the  parties 
put  in  their  answers,  and  it  is  perfectly  clear,  and  is 
admitted  by  all  parties,  that  the  answers  which  have 
been  put  in  do  not  fully  answer  all  the  interrogatories ; 
and  it  is  also  admitted,  that  the  answers  which  have 
been  put  in,  are  answers  to  some  part  of  the  discovery, 
which,  by  the  Defendants  themselves,  is  considered  to 
be  quite  immaterial  and  irrelevant  to  the  relief  which  is 
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1841.  sought.  They  say  they  have  thought  it  right  (and  no 
one  can  very  well  dispute  the  moral  propriety  of  what 
they  have  done)  to  answer  such  parts  of  the  matter 
HiTCHiNGs.  immaterial  to  the  relief,  as  contained  imputations  on 
their  character,  and  there  they  stop  ;  and  they  say  they 
intended  to  go  no  further.  Exceptions  were  filed  to 
the  answers,  the  Master  has  overruled  those  exceptions, 
and  the  matter  now  comes  before  me. 

Considering  this  bill,  as  I  do  consider  it,  as  most  im- 
properly framed  for  the  purpose  of  relief  thereby  sought; 
the  first  question  is,  whether  the  Plaintiff,  under  the 
circumstances  of  this  case,  is,  by  means  of  this  improper 
bill,  to  obtain  a  discovery  which  he  could  not  legiti- 
mately have  had  on  a  bill  properly  framed :  this,  I  ap- 
prehend, is  really  the  first  question ;  and  the  next 
question  is,  whether  the  Court  is  to  be  so  entangled  by 
technicalities  and  form,  as  to  be  prevented  doing  that 
which  the  real  justice  and  merits  of  the  case  require. 
The  object  in  view  is  now  avowed,  though  it  is  not 
stated  in  the  bill ;  the  bill  merely  states  that  a  discovery 
of  the  several  matters  stated  by  the  bill  is  material  and 
necessary  to  the  Plaintiff;  while  the  object  now  stated 
is,  that,  with  regard  to  the  proceedings  which  are  taking 
place  in  the  Court  of  Appeal  from  the  Ecclesiastical 
Court,  it  is  most  material  to  bring  forward  facts,  which, 
if  known,  would  be  taken  into  consideration  by  the  Ju- 
dicial Committee,  and  must  have  a  material  effect  on 
their  decision.  In  the  first  place  I  have  to  observe,  that 
in  my  opinion,  a  Plaintiff  has  no  right  to  mix  up  two 
such  distinct  matters  in  one  suit ;  he  has  no  right  at 
the  same  time  to  maintain  a  bill  for  specific  relief,  and 
add  to  that,  a  bill  for  discovery  on  a  matter  which  is 
quite  distinct  from  that  specific  relief;  that,  I  think,  he 
has  no  right  to  do.  In  the  next  place,  if  this  had  been 
a  simple  bill  of  discovery,  it  would  be  a  matter  of 
serious  consideration,  whether,  in  the  present  state  of 

things, 


CASES  IN  CHANCERY. 


511 


things,  this  Court  has  jurisdiction  to  entertain  such  a 
bill.  The  Judicial  Committee  of  the  Privy  Council  has, 
no  doubt,  under  the  act  of  parliament  by  which  it  is 
created,  a  right  to  ask  for  and  claim  new  evidence  and 
new  information  in  respect  of  the  subject  on  which  it  is 
to  adjudicate  ;  it  may  do  so  if  it  thinks  fit,  and,  however 
strange  it  may  seem  to  our  notions  of  the  functions  of 
a  Court  of  Appeal,  that  the  Court  should  have  the 
means  of  constituting  a  new  case  on  which  it  may  adju- 
dicate, and  on  which  adjudication  there  is  no  appeal 
whatever,  still  the  act  of  parliament  gives  to  that  Court 
authority  to  call  for  fresh  facts,  to  direct  issues,  and  to 
make  inquiries;  but  has  it  ever  been  supposed  or  imagined 
that  an  Appellant  in  the  Privy  Council  has  a  right, 
without  any  previous  order  or  sanction  of  that  Court, 
to  adduce  fresh  evidence  which  that  Court  must  con- 
sider ?  If  there  is  to  be  fresh  evidence  gone  into,  and 
if  there  is  to  be  new  inquiry,  is  not  the  necessity  for  it 
to  be  first  declared  by  the  .Court  itself?  Can  a  party, 
without  leave,  and  before  the  Court  itself  demands  fur- 
ther evidence,  or  thinks  fit  so  to  direct,  say  he  has  a 
right  to  produce  new  evidence,  nay  further,  that  the 
Court,  when  it  is  produced,  must  receive  it  ?  I  appre- 
hend he  has  no  such  right.  It  has  been  observed,  and 
I  believe  with  perfect  truth,  that  no  judge  sitting  in 
that  Court  on  an  appeal,  has  ever  yet  thought  it  a 
proper  exercise  of  his  discretion  to  call  for  such  new 
evidence ;  no  instance  has  been  stated  where  any  further 
evidence  has  been  produced ;  and  it  certainly  appears  to 
me  that  a  party  without  leave —  without  a  previous  ad- 
judication, or  order  of  the  Court  —  has  no  right  to  say 
that  fresh  evidence,  at  his  demand,  shall  be  produced. 


1841. 


Wood 

V, 

Hitch  iNGs. 


The  case  might  certainly  have  been  different,  if,  on 
the  consideration  of  such  evidence  as  was  before  it, 
the  Judicial  Committee  had  decided  that  it  was  ne- 
cessary for  the  justice  of  the  case  to  produce  fresh  evi- 

Mm  ^  dence; 
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dence ;  but  even  if  an  order  of  the  Privy  Council  had 
been  made,  I  must  own  I  should  have  hesitated  before 
I  came  to  the  conclusion  that  this  Court  has  jurisdic* 
tion  to  act  in  aid  of  such  an  adjudication,  in  aflTording 
discovery.  It  is  not  necessary  to  come  to  a  conclu- 
sion on  that  question  on  the  one  side  or  the  other; 
but  I  cannot  help  saying,  as  at  present  advised,  that 
a  party  desiring  to  produce  evidence,  but  having  no 
order  of  the  Judicial  Committee  for  that  purpose,  has 
not  a  right  in  this  Court  to  file  a  bill  of  discovery  for 
that  evidence,  on  a  mere  speculation.  For  any  thing 
that  appears  to  the  contrary,  the  Judicial  Committee 
may  be  perfectly  satisfied  with  the  evidence  adduced 
in  the  Court  below,  and  might  think  fit  to  decide  on 
that  evidence,  notwithstanding  a  bill  of  discovery  had 
been  filed  and  answered  in  this  Court.  I  say  it  is  not 
necessary  to  decide  on  these  points,  because  I  have  only 
to  look  at  the  particular  nature  of  this  case  as  it  is  stated 
on  the  bill. 


The  only  difficulty  I  have  had  in  the  consideration 
of  this  case,  from  the  first  opening  of  it,  is  this,  that  the 
Defendants  have  submitted  to  answer,  and  have  partly 
answered  these  very  interrogatories,  and  then  it  comes 
to  what  I  have  alluded  to  before,  that  when  the  Court 
sees  the  discovery,  ought  not,  under  the  circumstances 
stated  to  be  afforded,  when  it  is  apparent  that  the  sub- 
ject of  discovery  is  wholly  and  altogether  immaterial  to 
the  relief  sought  by  the  bill,  is  it  to  be  so  bound  by  tech- 
nicalities, as  that,  because  the  party  has  answered  at  all 
he  must  be  held  bound  to  answer  completely.  That  is 
a  question  which  I  admit  has  created  some  difficulty  in 
my  mind.  I  do  not  pronounce  my  opinion  on  it  with- 
out some  hesitation  ;  but  I  am  of  opinion  I  ought  not  to 
compel  the  party  to  answer  completely,  because  he  has 
answered  as  far  as  he  has  done;  and  being  of  that  opinion, 
and  that  the  discovery  thereby  sought  is  wholly  immaterial 

and 
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this  Court.    I  think,  that  under  these  circumstances  the  ^^^ 

Master  came  to  a  sound  conclusion,  and  that  I  ought  o. 
to  overrule  the  exceptions  to  his  report,  (a) 

{a)  See  The  Baron  de  Feticheret  v.  Dawes,  post. 


HiTCHINGS. 


HOOD  V.  PHILLIPS.  Feb.  9.  ii. 

rilHE  question  in  this  case  was,  whether  a  mortgage  Where  the 
^    in  fee  for  500/.,  conveyed  on  certain  trusts  for  the  i^"oiiiw"abL^ 

benefit  of  the  owner  of  the  equity  of  redemption,  had  lutely  entitled 
t  1  to  an  estate 

become  merged.  and  a  sum 

of  money 
charged  upon 
In  17S0,  the  owner  of  an  estate  called  East  Hook,  it,  the  charge 

mortgaged  it  in  fee  for  the  sum  of  500/.  willbedeemed 

^^5  extinguished, 

unless  it  ap- 
On  the  25th  of  February  1807,  this  mortgage  was  in  o^yin.    ^ 

consideration  of  500/.  transferred  to  John  Fhillips^  who,  tended  other« 

wise 
on  the  following  day,  executed  a  declaration  of  trust,      for  the 

whereby  he  declared  that  the  500/.  paid  for  the  transfer  P"T>?*e  of 
n  ,  t*  1  shewing  the 

of  the  mortgage,  was  the  money  of  Elizabeth  Lort^  (who  intention,  evi- 

was  then  the  owner  in  fee  of  the  East  Hook  estate,)  and  ^'en^^e jlirect 

^'  and  presump* 

that  his  name  had  been  used  in  trust  only,  and  to  and  tive  mav  be 

for  the  sole  and  only  proper  use,  benefit,  and  behoof  ^  transfer  to 

of  a  trustee  roust 
be  considered 
as  one  of  the  grounds  rebutting  the  presumption  of  merger;  but  does  not  amouut 
to  decisive  evidence  against  the  presumption. 

A.  B,y  the  owner  in  fee  of  an  estate,  paid  off  a  mortgage  in  fee  existing  on  it, 
which  in  1807  was  transferred  to  a  trustee,  in  trust  for  A,  B.,  her  "  heirs,  executors, 
administrators,  and  assigns  respectively ;"  and  the  trustee  covenanted  to  convey  to 
A,  B.,  her  heirs  or  assigns,  or  unto  such  other  person  or  persons,  and  in  such  man- 
ner and  form  as  A.  B,ner  heirs,  executors,  administrators,  or  assigns  should  direct. 
iff.  B,  devised  the  estate  to  a  trustee  to  pay  certain  specified  legacies,  and  subject 
thereto,  she  devised  it  to  C,  D,  in  fee,  '*  and  upon  or  for  no  other  use,  trust,  in- 
tent, or  purpose  whatsoever."  A.  B,  died  in  1832,  held,  that  the  mortgage  bad 
merged. 
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of  said  Elizabeth  Lortj  her  heirs,  executors^  admini" 
siratorsy  and  assigns  respectively,  and  to  and  for  no 
other  use,  intent,  or  purpose  whatsoever.  And  Jokn 
Phillips  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  with  Elizabeth  Lort,  her 
heirs,  executors,  administrators,  and  assigns,  that  he 
and  his  heirs  would,  at  any  time  or  times  thereafter,  at 
the  request,  cost,  and  charges  of  the  said  Elizabeth  Lorty 
her  heirs,  executors,  administrators,  or  assigns,  well 
and  sufficiently  convey,  assign,  and  assure  all  and 
singular  the  hereditaments  and  premises,  with  their 
appurtenances,  "  unto  the  said  Elizabeth  JLort^  her 
heirs  or  assigns,  or  unto  such  other  person  or  per^ns, 
and  in  such  manner  and  form  as  the  said  Elizabeth 
Lorty  her  heirs,  executors,  administrators,  or  assigns 
should  direct  or  appoint." 


Elizabeth  Lort  continued  seized  of  the  estate,  and  by 
her  will,  dated  in  1829,  she  devised  it  to  the  Defendant, 
John  Lort  Phillips^  in  fee,  upon  trust  to  pay  an  annuity 
of  20/.  a  year  to  his  brother  for  life,  and  upon  trust  to 
raise  1000/.  for  certain  persons  named  in  the  will.  The 
will  then  proceeded  as  follows :  — "  And  subject  unto 
and  charged  with  the  payment  of  the  said  annuity  of 
20/.  unto  the  said  James  Phillips  for  his  life  as  afore- 
said, and  of  the  said  five  several  sums  of  200/.  each  as 
herein-before  mentioned,  and  all  expenses  whatsoever 
in  any  way  incident  to  the  execution  of  the  aforesaid 
trusts,  I  give  and  devise  the  same  messuages,  heredita- 
ments, &c.,  unto  and  to  the  use  of  my  godson.  Peregrine 
Lort  Phillips^  his  heirs  and  assigns  for  ever,  and  upon 
or  for  no  other  use,  trust,  intent,  or  purpose  what- 
soever;" and  she  gave  her  residuary  personal  estate  to 
the  two  Plaintiffs. 


ff* 


rhe  testatrix  died  in  1832. 


The 
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The  Plaintifis,  the  residuary  legatees,  by  this  bill, 
prayed  to  have  it  declared  that  the  500/.  was  a  sub- 
sisting charge  on  the  property,  and  to  have  the  same 
paid  or  the  mortgage  foreclosed. 

Mr.  Kindersley  and  Mr.  Lemis^  for  the  Plaintiffs,  con- 
tended, that  the  testatrix  had  kept  the  charge  on  foot 
for  the  benefit  of  her  personal  estate.  That  the  ordi- 
nary presumption  was  rebutted,  by  her  procuring  a 
transfer  to  a  trustee  and  not  to  herself,  and  especially 
by  the  declaration  of  trust  for  her,  her  heirs,  executors, 
administrators,  and  assigns  respectively;  and  by  the 
covenant,  whereby  the  trustee  covenanted  with  her,  her 
executors  and  administrators^  to  convey  to  such  other 
person  as  she,  her  ^eirs,  executors^  administrators^  or 
assigns  should  direct.  They  cited  Duke  of  Chandos  v. 
Talbot  (a),  Donisthorpe  v.  Porter  (i),  Oxenden  v.  Lord 
Compton  (c),  Forbes  v.  Mqffatt  (rf),  Trevor  v.  Trevor  (^), 
Earl  of  Buckingham  v.  Hobart  (g),  Thomas  v.  Kemeys  (A), 
Chester  v.  Willes.  (i) 

Mr.  Pemberton  and  Mr.  Pitman  for  the  devisee  of 
the  estate.  Where  a  person  having  an  absolute  interest 
in  an  estate,  pays  off  a  charge,  it  is  extinguished,  unless 
you  can  clearly  shew  the  intention  that  the  charge 
should  be  kept  alive.  This  may  be  done  by  express 
declaration,  or  from  inference  arising  from  the  greater 
advantage  to  the  party  in  keeping  the  charge  alive  for 
his  benefit.  It  is  impossible  to  suggest  any  thing  like 
an  express  declaration  in  this  case,  that  the  charge 
should  be  kept  alive,  and  there  is  no  possible  purpose 
to  be  answered  in  preserving  the  charge  independent 

of 


(a)  2  P.  W.  p.  605. 
{b)  2  Eden^  162. 
(c)  2  Tei.  jun.  69. 
{d)  18  Ttff.  384. 


{e)  2  Myl.4rJC.676. 
(g)  3  Swan,  p.  199. 
(A)  2  Vem.  348. 
(i)  1  Amb.  246. 
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of  the  estate.  The  covenant  in  the  declaration  of  trust 
is  to  convey  the  estate  to  Mrs.  harty  her  heir*  and 
assigns,  or  to  such  other  person  as  she,  her  hein^  er- 
ecutors,  administrators,  or  assigns  should  direct. 

They  argued  that  the  terms  of  Mrs.  hoifi  will  were 
conclusive  on  the  point ;  for  she  devises  expressly,  sabjea 
to  certain  charges,  *'and  upon  or  for  no  other  us^ 
trust,  intent,  or  purpose  whatever;"  this  excludes  the 
possihility  of  her  intending  the  devisee  to  take,  subject 
in  addition  to  a  mortgage  of  500/.  They  cited  T^n- 
V.  Lake  (a),  Astley  v.  MilUs  (6),  Party  v.  Wrigkt.(c) 

Mr.  G.  Turner  and  Mr.  Bevir,  for  the  representatives 
of  John  PkiUipi  the  trustee. 

Mr.  Freeling,  for  John  Lorl  Phillips  the  trustee. 
Mr.  Kindersletf,  in  reply. 


The  Master  of  the  Rolls. 

In  this  case  the  testatrix,  Mrs.  Elizabeth  hort,  was,  in 
her  lifetime,  entitled  to  an  estate  called  East  HtxA,  and 
was  also  entitled  to  the  sum  of  500/.,  charged  on  the 
same  estate  by  way  of  mortgage.  By  her  will  she  de- 
vised the  estate,  subject  to  certain  charges,  to  the  De- 
fendant Peregrine  Lort  Phillips  in  fee ;  and  she  gave 
the  residue  of  her  personal  estate  to  the  PlaintifTs, 
Elizabeth  Hood  and  Mary  Saunders. 

The  Plaintiffs  insist  that  the  mortgage  was  kept  up 
as  a  distinct  charge,  and  they  claim  the  500/.  as  part  of 
the  testatrix's  personal  estate. 

The 

lb)  1  Sim.  S9S.  143. 
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The  Defendant,  Peregrine  Lort  Phillips^  insists,  that 
as  the  estate  and  the  charge  thereon  belonged  to  the 
same  person,  the  charge  ought,  in  this  Court,  to  be 
deemed  merged  in  the  inheritance. 

And  the  only  question  in  the  cause  is,  whether  the 
mortgage  for  500^  was  a  subsisting  charge  at  the  time 
of  the  death  of  the  testatrix. 

The  general  rule  in  such  cases  is  not  in  dispute.  If 
the  same  person  becomes  absolutely  entitled  to  an  estate, 
and  to  a  sum  of  money  which  is  charged  upon  it,  this 
Court  will  deem  the  charge  to  have  become  merged  in 
the  estate,  or  to  have  become  extinguished ;  unless  it 
shall  appear  that  the  owner  of  the  estate,  and  of  the 
charge  intended  otherwise. 

For  the  purpose  of  shewing  the  intention,  evidence 
direct  and  presumptive  may  be  resorted  to ;  and  the 
Plaintiffs  allege  it  to  be  clear,  that  the  testatrix  did  not 
intend  to  pay  off  the  mortgage  for  the  purpose  of  re- 
lieving the  estate  or  property  on  which  it  was  charged, 
but  for  the  purpose  of  keeping  a  portion  of  her  personal 
estate  so  invested. 
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The  mortgage  was  of  very  long  standing,  and  in 
February  1807,  was  vested  in  Heriry  Davis^  who  was 
entitled  to  the  estate  in  fee,  subject  to  redemption  on 
payment  of  500/.  Mrs.  Lmi  was  absolutely  entitled  to 
the  equity  of  redemption. 

The  money  was  then  paid  off  by  Mrs.  Lort ;  and,  on 
that  occasion,  Henry  Davis  conveyed  the  estate,  not  to 
her,  but  to  Jokn  Phillips^  by  a  deed  to  which  she  was 
no  party,  and  in  which  it  was  expressed  that  the 
mortgage  was  paid  off  by  Phillips;  and  that,  in  con- 
sideration 
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sideration  thereof^  the  estate  was  conveyed  to  him  in  fee^ 
subject  to  redemption  on  payment  of  the  mortgage- 
money  to  him.  On  the  following  day,  however,  the 
26th  February  1807,  John  Phillips  executed  a  deed- 
poll,  whereby  he  declared  that  the  money,  with  which 
the  mortgage  was  paid  off,  was  not  his,  but  Mrs.Zior/'s; 
and  that,  in  the  deed,  his  name  was  used  only  in  trust 
for  her ;  and  by  the  deed  it  was  expressed  that  he  cove- 
nanted with  her,  her  executors,  administrators,  and  as- 
signs, that  he  would,  at  her  request,  convey  the  estate 
to  her,  her  heirs  and  assigns,  or  unto  such  other  person 
as  she,  her  heirs,  executors,  administrators,  or  assigns 
should  direct. 


In  this  case,  therefore,  the  owner  of  the  estate  paying 
off  the  charge,  caused  a  conveyance  to  be  so  made,  as 
not  legally  to  extinguish  the  charge.  The  legal  estate 
Was  left  outstanding,  and  this  was  contended  to  be  con- 
clusive evidence,  that  Mrs.  Lort  intended  the  charge 
to  be  kept  on  foot  for  the  benefit  of  her  personal  estate ; 
and  the  rather,  because  of  the  introduction  of  the  words 
**  executors  and  administrators "  into  the  declaration 
of  trust. 

The  presumption  being,  that  when  the  owner  of  an 
estate  pays  off  a  charge,  he  does  it  for  the  relief  of  the 
estate,  a  cotemporaneous  transfer  of  the  charge  to  a 
trustee  must  be  considered  as  one  of  the  grounds  upon 
which  the  presumption  may  be  rebutted;  but  no  in- 
stance has  been  cited  in  which  such  a  transfer  has  of 
itself  been  held  to  be  decisive  evidence  against  the 
presumption,  and  I  am  of  opinion  that  it  ought  not  to 
be  so. 


The  object  is  to  collect  the  intention :  and  we  must 
look  at  all  the  circumstances  of  the  case,  at  the  trans- 
fer. 
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fer,  at  the  trusts  declared,  and  at  the  subsequent  conduct 
of  the  party.  Even  if  Mrs.  Lort  had  intended  in  ISO?, 
that  the  charge  should  be  continued,  the  money  and 
estate  being  her  own  absolutely,  she  was  at  liberty  at 
any  time  to  change  her  mind,  which  might  have  been 
different  in  1829  when  she  made  her  will,  and  in  1832 
when  she  died. 


1841. 


In  this  case  Mrs.  Lort  was  not  content  with  merely 
causing  the  mortgage  to  be  transferred  to  John  PhiUips^ 
she  also  caused  a  declaration  of  trust  to  be  executed. 
It  is  said,  that  at  the  time,  her  clear  intention  was  to 
keep  the  mortgage  on  foot,  and  yet  she  has  not  said  so ; 
the  declaration  is  silent  as  to  that,  and  her  intention  in 
that  respect  (supposing  it  to  be  such  as  is  alleged),  is 
left  as  matter  of  implication  and  inference,  from  the 
mere  fact  of  the  transfer  and  the  use  which  is  made 
of  the  words  ^^  executors  and  admininstrators  '*  in  the 
deed.     I  am  unable  to  adopt  the  reasoning  which  leads 
to  the  inference  insisted  on  by  the  Plaintiff.     It  appears 
tome,  that  if  she  really  had  intended  to  keep  the  charge 
on  foot,  the  declaration  of  trust  was  an  occasion  on  which 
the  intention  must  have  been  clearly  and  unequivocally 
expressed,  and  the  absence  of  any  mention  of  the  trust 
on  which  the  money  was  to   be  held,  or  the  mode  in 
which  it  was  to  be  applied,  appears  to  me  to  afford 
evidence  in  support  of  the  ordinary  presumption  far 
outweighing    any   evidence    against   the    presumption, 
which  the  use  of  the  words  '*  executors  and  administra- 
tors" in  an  ilUdrawn  deed  may  be  supposed  to  afford. 


There  is  nothing  to  shew  that  Mrs.  Loii  had  any 
interest  in  keeping  up  the  charge,  and  thinking  that  the 
transfer  of  the  mortgage  and  the  declaration  of  trust 
taken  together,  do  not  afford  sufficient  evidence  to 
rebut  the   ordinary  presumption  that  she  paid  off  the 

charge 
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charge  to  relieve  the  estate,  it  does  not  appear  to  me 
to  be  material  to  consider  what  advice  or  what  motive 
induced  her  to  cause  the  transfer  to  be  made  as  it 
was. 


Twenty-two  years  elapsed  between  this  transaction 
and  the  date  of  the  will,  and  in  the  will  no  mention 
whatever  is  made  of  the  mortgage  money.  Being  the 
owner  of  the  estate,  and  of  the  supposed  charge  upon  it, 
she  devises  the  estate  to  John  Lort  Phillips  in  fee,  on 
trust  to  pay  an  annuity,  and  to  raise  certain  sums  by 
sale  or  mortgage,  and  subject  to  those  charges  and  the 
expense  of  executing  those  trusts,  she  gires  the  estate  to 
Peregrine  Lort  Phillips^  his  heirs  and  assigns  for  ever; 
and  she  adds  the  words,  ^*  and  upon  or  for  no  other 
use,  trust,  intent,  or  purpose  whatsoever/' 

It  is  very  difficult  for  me  to  suppose  that  the  testatrix, 
using  these  words,  intended  the  estate  given  to  her  de- 
visee, to  be  subject  to  a  claim  by  her  residuary  legatee 
iov  a  sum  of  500/.  charged  on  that  estate.  What 
the  Plaintiffs  want,  is  proof  of  intention  to  rebut  the 
ordinary  presumption  in  such  cases;  and  the  occasion 
of  making  the  will  was  such  as  to  make  it  probable,  to 
say  the  least,  that  the  testatrix  would  have  distinctly 
and  unequivocally  expressed  the  intention,  if  she  really 
had  it. 


If  the  charge  had  belonged  to  another  person,  it 
would  have  been  in  no  way  affected  by  the  terms  of  the 
devise ;  and  even  in  this  case  (the  charge  belonging  to 
the  testatrix),  I  do  not  think  that  the  silence  of  the  will 
on  the  subject  of  the  charge  is  itself  conclusive.  But  it 
corroborates  the  impression  afforded  by  the  other  cir- 
cumstances of  this  case;  and,  on  the  whole,  I  am  of 
opinion  that  there  is  no  sufficient  evidence  to  rebut  the 

presumption 
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presumption  that  this  lady,  having  paid  off  the  mortgage,        1841 . 
intended  to  extinguish  the  charge.  tT'^"^ 

Dismiss  the  bill  with  costs.  v. 

Phillips. 


WRENCH  V.  JUTTING.  Fe6.  is. 

riiHE  question  in  this  cause  turned  on  the  will  of  Jacob  A  testator  be- 
■■•    Wrenckf  which  was  expressed  as  follows:  "I  give  5!Ti«hou^ 
and  bequeath  all  my  household  furniture,  plate,  linen,  hold  furniture 
books,  china,  pictures,  and  all  other  goods  of  whatever  things,  **  and 
kind  unto  Margaret  Petronella  Jutting  of  No.  1,  Graoe^  *^^  ^^^^  . 
hill  Terrace^  CambervDellf  and  appoint  «7.  H.  Jutting  of  ever  kind/' 
the  same  place  sole  executor,  and  that  the  money,  out-  ^fn^^^'h'at 
standing  or  book  debts,  the  remaining  sum  unsettled,  certain  speci- 
left  me  by  my  late  father,  and  also  what  may  be  forth-  ghould  be  di- 

cominiT  from  the  estate  of  the  late  firm  of  Turner  and  f^^^^  ^*  ^^\, 

,  lows,  after  all 

Wrenchj  now  in  the  hands  of  Mr.  Adams  of  Bridewellf  his  debts 
be  divided  as  follows,  after  all  my  debts  are  paid  off,  ^aid  *V^  He 
50/.  Rev.  T.  W.  Wrench  for  board  and  lodging;  100/.  then  specified 
Diana  Maria  Matilda;  SQL  Julia  Charlotte  Wood;  100/.  ^fg,^  L"  d^pro- 
Mrs.  Shuring  ;  100/.  Aged  Pilgrim  Society;  S  to  4000/.,  ceeded, 

*'  three  or  four 

or  whatever  remaining  sum  or  sumsj  to  my  belcx>ed  Mar-  thousand 

garet  Petronella  Jutting^  pound*,  or 

**  ^^  whatever  re- 

maining sum 

The   testator   died   in  October  1837.     It  appeared  Sdnh^t"!*!* 
that  he  had  other  personal  property,  besides  that  spe-  did  not  take 
cified  in  his  will,  consisting  principally  of  money.     The  ^^^^  * 
question  was,  whether  the  will  contained  a  general  re- 
siduary gift;  to  Miss  Jutting. 

Mr.  Pembertonj  Mr.  Stuart^  and  Mr.  Craig  for  the 
Plaintiffs,  who  were  the  next  of  kin  of  the  testator,  con- 
tended, that  the  general  residuary  estate  was  undisposed 

Vol.  hi.  N  n  of. 
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Wbench 
Jutting. 


of.  That  it  would  not  pass  by  the  word  "goods'*  in 
the  first  clause,  which  related  to  furniture  and  other 
things  ejusdem  generis^  nor  by  the  words  "renaaining 
sum  or  sums,"  which  referred  only  to  the  remainder  of 
the  property  just  previously  specifically  bequeathed,  for 
they  alone  were  directed  to  be  "  divided  as  follows." 

They  cited  Ommanney  v.  Butcher  [a\  where  it*  was 
held  that  the  residue  did  not  pass  by  the  words  "  in  case 
there  is  any  money  remaining,  I  should  wish  it  to  be 
given  to  private  charities,"  and  Wilde  v.  HoUzmeyer.  (i) 

Mr.  Kindersley  and  Mr.  Purvis^  confrdj  contended,  that 
the  general  residue  passed  to  the  Defendant  Miss  Jut- 
tingj  either  under  the  words  "  all  other  goods  of  what- 
ever kind,"  in  the  former  part  of  the  will,  or  under  the 
words  ^'  whatever  remaining  sum  or  sums"  in  the  latter. 
In  Legge  v.  Asgill  (c)  the  residue  was  held  to  pass  under 
the  words  "  money  left  unemployed,"  so  every  thing 
would  be  included  in  the  Ecclesiastical  Court  under  the 
words  "  bona  notabiliar  They  also  cited  the  following 
cases,  Campbell  v.  Prescott  (^),  Michell  v.  Michell  (e),  Ken- 
dall  v.  Kendall  [g\  Arnold  \\  Arnold  (^),  Boys  v.  Mor- 
gan (/),  Leighton  v.  Bailie  (k)^  Dc/wson  v.  Gaskoin  (/), 
Rogers  v.  Thomas,  {m) 

The  Master  of  the  Rolls  (without  hearing  a  reply). 
There  is  some  obscurity,  but  we  must  collect  the  tes- 
tator's meaning  from  all  the  words  of  the  will.  The 
intention  imputed  to  the  testator  by  the  Defendant  is, 
that  he  intended  to  give  her  every  thing  he  had  in  the 

world, 

(a)  Turn.  Sp  Rust,  260.  (h)  2  Myl.  ^  K,  365. 

(b)  5  Vet,  811.  (i)  3  Myl.  ij  Cr.  661. 

(c)  Turn.  4*  Run,  265. «.  (^)  5  MifL  4*  K.  267. 
{d)  15  Vet,  500.  (/)  2  Keen,  14. 

{e)  5  Mad.  69.  (w,)  2  Keen^  8. 

(g)  4  Rutt.  .360. 
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world,  subject  to  the  payment  of  his  debts  and  legacies.        184L 
If  that  were  his  intention,  the  way  in  which  he  expresses     ^^^^"^^ 
himself  is  this  [hb  Lordship  read  the  will],  he  does  not  v.  • 

direct  the  legacies  to  be  paid,  and  then  give  to  the  De* 
fendant  all  the  rest,  but  he  distinguishes  a  particular 
part  of  his  property  from  all  the  rest,  and  directs  it  to 
be  divided,  after  all  his  debts  are  paid,  between  certain 
legatees  in  the  amounts  stated,  and  gives  SOOO/.  or  4000/., 
or  whatever  remaining  sum  or  sums  to  the  Defendant  In 
the  former  part  of  the  will  he  had  given  her  the  furniture^ 
&C.,  <^and  all  other  goods  of  whatever  kind."  It  is  not  ne- 
cessary to  say  what  would  be  the  effect  of  these  words ; 
if  they  had  stood  by  themselves  and  if  this  were  the  only 
clause  in  the  will,  there  would  be  strong  reason  for  ex- 
tending their  operation ;  but  that  he  did  not  intend  all  his 
estate  to  pass,  is  shewn  by  his  subsequently  stating  what 
were  his  intentions  as  to  a  particular  part  of  it  It  has 
been  argued,  that  he  excepted  certain  pecuniary  legacies 
from  his  general  gift  to  the  Defendant  in  the  latter  part 
of  his  will,  and  that  he  did  not  otherwise  desire  to  extend 
the  exception,  but  when  it  is  once  shewn  that  he  did  not 
intend,  by  the  first  words,  to  give  every  thing,  they  must 
then  be  in  some  way  restricted. 

I  think,  on  the  whole,  that  these  words  cannot  have 
the  enlarged  meaning  attributed  to  them  by  the  Defend- 
ant The  testator  by  the  latter  clause  separates  three 
several  portions  of  his  property :  his  book  debts,  the  sum 
unsettled  by  his  father,  and  what  may  be  forthcoming 
from  the  late  firm,  and  having  specified  them,  he  says 
they  are  to  be  divided  as  follows,  after  payment  of  his 
debts,  and  having  directed  the  particular  sums  to  b^ 
given  to  the  legatees  named ;  he  gives  <^  SOOO/.  or  4000/., 
or  whatever  remaining  sum  or  sums  "  to  the  Defendant 
I  cannot  extend  the  meaning  of  these  latter  words  be- 
yond the  particular  sum  here  mentioned. 

Nn  2  It 
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Wrench 

•     V, 

Jutting. 


It  was  properly  asked,  why  did  the  testator  enumerate 
those  particular  sums  at  all  ?  There  could  be  no  reason, 
unless  he  intended  them  alone  to  be  subject  to  the  dis- 
position in  that  clause.  I  think  that  the  general  residue 
is  undisposed  of  and  belongs  to  the  Plaintiffs,  the  next 
of  kin. 


Feb.  16. 


SIDEBOTHAM  v.  HARRINGTON. 


'TMTILLIAM  BARRINGTON,  who  was  possessed 
..  ^^  of  a  life  interest  in  a  freehold  estate,  committed 
an  act  of  bankruptcy  in  April  1829,  and  afterwards,  on 
the  21st  oi  April  1829,  he  conveyed  the  estate  to  Mr. 
Skirritij  in  trust  to  sell  for  payment  of  certain  debts, 
and  to  pay  the  residue  to  him  WiUiam  BarringUm.  At 
the  time  of  this  conveyance  the  estate  stood  mortgaged 


Proceedings 
in  insolvency 
are  not  super- 
seded  by  a 
subsequent 
bankruptcy 
founded  on 
an  act  of 
bankruptcy 
prior  to  the 
insolvency. 

-4.,whopos-  to  ^V.Rouds. 
sessed  a  real 


In   December   1829,    William    Barrington   was    im- 


estate,  com- 
mitted an  act 
of  bankrupt- 
cy; he  after-     prisoned  for  debt,  and  in  April  1830,  he  took  the  be- 

ihTbenefit  of   "^^^  °^  *^  Insolvent  Debtors'  Act  (7  G.  4.  c  57.),  and 
the  Insolvent    executed  the  usual  conveyance  of  his  property  to  the 

Debtors'  Act,       «?  •  i         •  i_   ^  i  •  ^i_ 

and  was  sub-    omcial  assignee,  but  no  regular  assignee  was  then  ap- 

sequentlyde-    pointed, 
clared  bank- 
rupt.   Held, 
that  the  as- 


On  the  22d  of  February  18SS  William  Barrington 
was  declared  a  bankrupt,  and  the  Plaintiff  was  ap- 
pointed his  assignee.     The  property  was  sold  by  the 

Plaintiff 
estate  of  the 

bankrupt :  chat  the  estate  was  vested  in  the  assignees  of  the  insolvency,  and  that 

the  objection  was  one  of  title  and  not  of  conveyance. 

The  Court  will  not  determine  a  question  between  the  parties,  on  admission  of 

fucts  on  which  they  reserve  to  themselves  the  right  of  afterwards  adducing  evidence. 


signees  in 
bankruptcy 
could  not 
make  a  good 
title  to  a  real 
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Plaintiff  to   the  Defendant    William   BaningUm   the        1841. 
younger,  who  having  refused  to  complete  his  purchase,  g'^T^^^^^^ 
a  bill  for  specific  performance  was  filed  against  him  (a),  v. 

and  a  reference  as  to  the  title  made  to  the  Master.  The  ^a»»»»«''o^- 
Master's  opinion  being  against  the  title,  the  matter  now 
came  before  the  Court  by  way  of  exception  to  his  report. 

The  purchase-money  was  admitted,  for  the  purpose 
of  this  discussion,  to  be  more  than  sulBScient  to  pay  all 
the  creditors  under  the  insolvency,  but  the  parties  re- 
served to  themselves  the  right  of  adducing  evidence 
thereon. 

Mr.  Pemberton  and  Mr.  Teed^  for  the  exceptions,  and 
in  support  of  the  title,  contended. 

First,  that  the^ySii/  in  bankruptcy  wholly  superseded 
the  insolvency. 

Secondly,  that  the  assignees  and  creditors  under  the 
insolvency  must  be  considered  in  the  nature  of  incum- 
brancers, and  subject  to  their  claims,  as  mere  trustees 
for  the  assignees  and  creditors  under  the  bankruptcy ; 
that  the  objection  would  then  be  one  of  conveyance  and 
not  of  title ;  Townsend  v.  Champemaam  (£),  Lord  Bra^ 
brooke  v.  Inskip*  (c) 

Thirdly,  that  the  insolvency  could  not  overreach  the 
voluntary  deed  to  Skirritt^  the  deed  having  been  exe- 
cuted more  than  three  months  from  the  commencement 
of  the  imprisonment,  7  G.  4.   c.  57.  5.  32.,  but  that 

the 

(a)  See  Exparte  Barrmgton      1  Deac.  S.y  1  Mont,  <^  Ayr.  65$,, 
and  Exparte  Sidebotham,5  Deac,      2  Mont,  4r  ^yr,  146. 
4-  Ch,  8l8.»  4  Deac.  ^  Ch.  461.,  (b)  I  Y.  i  J,  449. 

(c)  8  Vei.  436. 

Nn  3 


526 


CASES  IN  CHANCERY. 


1841.        tbe  bankruptcy  did  overreach  that  deed,  because  the 

^'^V"^^     act  of  bankruptcy  took  place  prior  to  its  execution* 

I,.  That  consequently  the  assignees  in  bankruptcy  took  the 

Barrington.  estate,  interest,  and  power  conveyed  to  Skirriiij  and 

had  priority  over  the  assignees  in  the  insolvency* 

Mr.  Kindersley  and  Mr.  Bethelly  contra.  The  estate 
and  interest  of  the  assignee  under  the  insolvency  is 
still  subsisting ;  Ex  parte  Shuttleworth  {a) ;  this  also  ap« 
pears  from  the  thirteenth  section  of  the  Insolvent  Act.  (&) 
The  Plaintiff,  as  was  observed  by  the  Master  when 
the  case  was  before  him,  has  sold  the  estate  of  another 
man,  and  then  offers  to  get  him  to  confirm  the  sale; 
this  Court  has  never,  under  such  circumstances,  en- 
forced the  contract.  The  property  being  vested  in  the 
assignee  in  insolvency,  can  only  be  sold  according  to 
the  formalities  prescribed  by  the  Insolvent  Act.  (c) 

The 


(a)  2  Gl.  4*  J,  68. 

{b)  And  be  it  further  enacted, 
that  the  filing  of  the  petition  of 
every  person  in  actual  custody, 
who  shall  be  subject  to  the  laws 
concerning  bankrupts,  and  who 
shall  apply  by  petition  to  the 
said  court  for  his  or  her  dis- 
charge from  custody,  according 
to  this  act,  shall  be  accounted 
and  adjudged  an  act  of  bank- 
ruptcy from  the  time  of  filing 
such  petition ;  and  that  any  com- 
mission issuing  against  such  per- 
son, and  under  which  he  or  she 
shall  be  declared  bankrupt  be- 
fore the  time  appointed  by  the 
said  court,  and  advertised  in  the 
London  Gazette^  for  hearing  the 
matters  of  such  petition,  or  at 
any  time  within  two  calendar 
months  from  the  time  of  filing 
such  petition,  shall  have  effect 


to  avoid  any  conveyance  and 
assignment  of  th^  estate  and 
efiects  of  such  person,  which 
shall  have  been  made  in  pursu- 
ance of  the  provisions  of  this 
act:  provided  always,  that  the 
filing  of  such  petition  shall  not 
be  deemed  an  act  of  bankruptcy, 
unless  such  person  be  so  de- 
clared bankrupt  before  the  time 
so  advertised  as  aforesaid,  or 
within  such  two  calendar  months 
as  aforesaid ;  but  that  every  such 
conveyance  and  assignment  shall 
be  good  and  valid,  notwithstand- 
ing any  commission  of  bank- 
rupt under  which  such  person 
shall  be  declared  bankrupt  after 
the  time  so  advertised  as  afore- 
said, and  after  the  expiration  of 
such  two  calendar  months  as 
aforesaid. 

(c)  7  G.  4.  c.  57.  #.20. 


CASES  IN  CHANCERY.  527 

The  insolvent  assignee  is  not  a  trustee,  he  is  not  in        1841. 

any  way  under  the  control  of  the  PlaintifiT,  the  objec-  J-^v^^-^ 

,   ^  ^  »  J  SiDBBOTHAM 

tion,  therefore,  goes  to  the  title  and  not  to  the  con-  _      v, 
veyance. 


Barrinoton. 


The  deed  to  Skirritt  is  valid  as  against  the  Plaintiff, 
unless  it  were  fraudulent,  which  is  not  suggested. 

.   Mr.  Teedj  in  reply. 

The  Master  of  the  Rolls,  after  reading  the  thir- 
teenth section  of  the  7  G.  4.  c.  57*9  decided,  that  ihejiat 
did  not  supersede  the  insolvency,  and  that  the  convey* 
ance  to  the  provisional  assignee  in  insolvency  was  good 
and  valid,  and  he  then  proceeded  as  follows :  — 

On  the  other  point,  it  appears  that  under  the  deed 
of  the  21st  April  1829,  the  equity  of  redemption  of  this 
estate,  it  having  been  previously  mortgaged,  was  con* 
veyed  to  a  trustee  upon  trust  to  sell  and  to  pay  certain 
debts,  and  to  hand  over  the  surplus  to  the  bankrupt. 
Now,  whatever  may  be  the  effect  of  the  Insolvent 
Debtors'  and  Bankrupt  Act  upon  such  voluntary  deeds, 
this  at  least  is  clear,  that  whatever  interest  was  vested 
in  the  bankrupt  after  the  execution  of  that  deed,  did,  by 
operation  of  the  assignment  in  the  insolvency,  become 
vested  in  the  assignee  in  the  insolvency,  and  it  became 
vested  in  him  subject  to  the  duties  he  had  to  perform. 
That  interest,  therefore,  now  remains  in  the  insolvent's 
assignee  subject  to  the  duties  which,  according  to  the 
act,  he  has  to  perform. 

I  do  not  think  it  is  necessary  for  me  to  advert  to  the 
difference  between  the  provisional  and  an  ordinary  cre- 
ditor's assignee,  because  there  is  now  such  a  person  in 
whom  the  estate  is  at  present  vested,  and  when  or  at 

Nn  ^  what 
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1841.        what  particular  time  it  became  so  vested,  does  not  op- 
J^^^^^      pear  to  me  to  be  material;  but  the  estate  beinir  so 

blDBBOTHAH     "^  .  ,  '  ° 

V.  vested  in  the  assignee,  and  he  being  subject  to  such 

Barrington.  duties,  I  apprehend  it  cannot  be  considered  as  a  mere 
question  of  conveyance. 

I  apprehend  a  question  of  conveyance  arises  in  this 
way.  Where  an  interest  is  vested  in  a  party  to  secure 
a  right,  the  satisfaction  of  which  right  entitles  the  party 
who  has  sold  the  estate  to  call  for  a  conveyance,  then 
the  Court  considers  it  a  question  of  conveyance  only, 
but  I  think  it  has  never  gone  further  than  that.  If  the 
estate  be  vested  in  a  person,  not  for  the  purpose  of 
securing  a  right,  but  for  the  purpose  of  enabling  that 
person  to  perform  a  duty  to  others,  then,  until  that 
duty  has  been  performed,  there  can  be  no  right  to  call 
for  a  conveyance. 

Now  here  there  is  clearly  a  duty  to  perform  in  obey- 
ing the  directions  which  are  contained  in  the  Insolvent 
Act.  As  to  the  value  of  the  estate,  I  cannot  enter 
into  the  consideration  of  it  upon  the  present  occasion. 
It  appears  probable  that  if  these  persons  were  amicably 
disposed,  they  might,  by  means  of  the  assignee  in  the 
insolvency,  the  assignee  in  bankruptcy,  and  the  insol- 
vent himself,  make  a  good  title;  they  certainly  could 
do  so  with  the  assistance  of  the  Insolvent  Debtors' 
Court;  however  the  question  now  is,  what  are  the 
rights  and  duties  of  the  parties  with  respect  to  one 
another.  I  am  of  opinion  that,  under  the  circumstances, 
the  question  is  not  merely  one  of  conveyance,  but  one 
of  title. 

The  other  point  has  been  put  very  ingeniously :  it  is 
said,  that  by  the  effect  of  the  bankruptcy  and  the  sta« 
tute,  the  estate  which  the  bankrupt  intended  to  convey 

to 
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to  Skirritt  has  now  become  vested  in  the  assignee  in        184*1. 
bankruptcy,  and  by  acting  under  the  powers  which  are   o^^"*^^^^*' 
contained  in  the  deed,  the  Plaintiff  can  make  a  good  .9. 

title,  wholly  independent  of  the  estate  which  had  became  Harrington. 
vested  in  the  assignee  in  insolvency  in  the  mean  while. 
I  cannot,  however,  so  consider  it. 

It  is  impossible  for  me  to  say,  that  there  is  such  a 
right  vested  in  the  assignee  in  bankruptcy,  that  he  can 
make  a  good  title.  Therefore  I  think  that  the  excep- 
tions taken  to  the  Master's  report  must  be  overruled. 

I  thmk  it  right  to  say,  that  if  I  had  been  aware  of 
the  nature  of  this  report  before  this  matter  was  discussed 
I  should  have  declined  to  hear  the  arguments.  The  par* 
ties  have  agreed,  for  the  purpose  of  argument,  but  not  for 
any  other  purpose,  to  admit  certain  facts,  and  reserved 
the  right  to  adduce  evidence  on  them.  An  adjudication 
might  have  been  made  by  the  Court,  which  would  have 
proved  quite  fruitless;  for  a  reference  must  aderwards 
have  become  necessary,  to  inquire  into  the  truth  of  the 
very  facts,  on  which  the  judgment  of  the  Court  was 
founded.  The  Court  has  not  time  to  indulge  in  the 
discussion  of  imaginary  cases,  and  if  I  had  been  aware 
of  it  I  would  not  have  heard  this  case  on  such  partial 
admissions. 
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1841. 


March  20.  CHAD  WICK  V.  BROADWOOD. 

On  overruling  ri^HIS  case,  which  is  reported  arUi^  p.  308.,  now  came; 
was  given  to  on  for  argument  upon  a  second  plea,  in  the  form 

the  Plaintiff     ^f  ^  negative  plea, 
to  amend,  and  °  ^ 

to  the  Defend- 
ant to  plead         ^    Plaintiff  amended  his  bill,  and  which,  so  far  as 

de  novo :  '  '  ^ 

Held,  that  the  is  material,  stated :  — -  that  all  the  leases  had  expired 

might,  by  a       twenty  years  next  before  the  filing  the  bill. 

second  plea, 
p&ise  as  a  de« 

fence  objec-  That  on  the  15th  of  March  1768,  S\t  Andrew  Chad- 

tions  which      ^^-^^  jj^j  intestate  as  to  his  real  estates,  and  without 

he  had  passed 

over  in  nis         issue. 

first  plea. 

Whether  a 
negative  plea        That,  upon  the  death  of  Sir  A.  Chadwicky  the  pre- 

to  a  bill  of  mises  comprised  in  the  deeds  of  December  1717  and 
discovery  in  jyiy  i'720  respectively,  descended  to  the  Plaintiff's 
action  at  law,   grandfather  James  Chadwickj  who  was  the  heir-at-law 

^^%7'  ni  •       of  the  said  Sir  A.  ChadwicL  which  said  Joseph  Chadwick 
The  Plain-  ^         ^ 

tiff,  alleging  was  the  eldest  son  of  James  Chadwick^  who  was  the 

fdn  rnd^heilT  ^'^^^t  brother  of  Ellice  Chadwick,  who  was  the  father  of 

ofu4.,whowas  Sir  Andrew  Chadwick,  and  which  said  James  Chadwick 

heir  of  ^.,  died  in  the  lifetime  of  the  said  Sir  Andrew  Chadwick, 

who  was  the  ^„j  ^j^^t  the  Plaintiff's  said  grandfather  Joseph  Chad- 
son  and  heir  ^  i      •     j        j         . 

of  C,  who        wick,  as  such  heir-at-law,  became  well  seised  and  entitled 

brother  of^^^'  ^^  ^"^  ^°  ^^^  ^^'^  several  premises  for  an  estate  in  fee 
79.,  who  was  simple 

the  father  of 

JS.^  the  deceased  owner  of  an  estate,  and  alleging  the  several  descents  and  seisins, 
filed  a  bill  of  discovery  in  aid  of  an  action  at  law.  The  Defendant  pleaded  that  B. 
and  the  Plaintiff  were  not  heirs  of  E,,  and  that  the  property  never  descended  to 
J?.,  or  to  A.t  or  to  the  Plaintiff,  and  that  A.  and  the  Plaintiff  were  never  seised, 
"  for  that  D,  had  never  an  elder  brother  C,  and  B,  was  not  the  son  of  any  C" 
The  plea  was  held  nuiltifarious,  and  was  overruled. 

Plea  overruled  on  the  ground  of  its  not  being  accompanied  by  an  answer  as  to  a 
fact  affecting,  as  evidence,  the  truth  of  the  plea. 
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simple  abscdute  in  reversion,  expectant  upon  the  deter-  1841* 

mination  of  the  said  term  of  sixty  years,  and  the  other  chIdwick 

terms  of  years  subsisting  therein,  and  granted  by  the  v. 

said  Sir  Andrew  Chadwick  as  aforesaid.  boadwo 


That,  on  the  7th  oi April  1790,  the  Plaintiff's  grand- 
father, Ja$eph  Chadwick^  died  intestate  as  to  his  real 
estates,  and  thereupon  the  said  several  premises  de- 
scended to  the  Plaintiff's  father,  Thonuis  Chadwick^  who 
was  his  only  son  and  heir-at-law;  whereby  JTtomas 
Chadadck  became  well  seised  and  entitled  of  and  to  a 
like  estate  in  the  same  premises. 

That,  on  the  27th  of  August  1801,  the  Plaintiff's 
father,  Thomas  Chadwick^  died  intestate  as  to  his  real 
estates,  and  thereupon  the  several  premises  descended 
to  the  Plaintiff  «7bAn  Chadwick^  as  his  only  surviving  son 
and  heir-at-law,  whereby  the  Plaintiff  became  well 
seised,  and  entitled  to  a  like  estate  in  the  said  pre- 
mises. 

That  the  said  term  of  sixty  years  expired  on  the  24th 
of  June  1825,  or  about  that  time,  and  that  the  other 
terms  of  years  granted  by  the  said  Sir  Andrew  Chadwick 
as  aforesaid  respectively,  expired  at  some  time  or  times 
within  two  years,  either  prior  or  subsequent  to  the  24th 
of  June  1825. 

The  bill  also  stated  that  the  Plaintiff  was  seised  in 
fee,  and  was  entitled  to  have  possession  of  the  premises 
delivered  up  to  him  by  the  Defendants  **  but  that  the 
Defendants  refused  to  deliver  up  the  same,  notwithstand- 
ing they  and  the  person  or  persons  through  or  under 
whom  they  claimed,  obtained  possession  of  the  said  pre- 
mises under  or  by  virtue  of  the  leases  thereinbefore  men- 
tioned 
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1841.        tioned  to  have  been  granted  thereof  respectively;  and 

J^^^^^'^"^     as  evidence  thereof  the  Plaintiff  shewed,  that  the  said 
Ghadwicr  ' 

V.  Defendants,  and  the  person  and  persons  through  or 

B«OAowoo».  „„j^^  ^i,„„  jhey  claimed,  or  some  person  or  persons  on 

their  respective  behalf,  from  time  to  time  paid  the  rents 
reserved  by  the  said  leases  respectively,  and  took  re- 
ceipts or  acknowledgments  in  writing  for  the  same,  and 
that  some  of  such  payments  were  made  to,  and  some  of 
such  receipts  or  acknowledgments  were  signed  by  the 
said  Sir  A*  Chadwick^  Joseph  Ckadwickf  Thomas  Chad" 
wickf  and  the  Plaintiff  respectively ;  and  although*  the 
others  of  such  payments  were  made  to,  and  the  others 
of  such  receipts  or  acknowledgments  were  signed  by, 
some  other  person  or  persons,  yet  such  other  person  or 
persons  received  such  payments,  and  signed  such  re- 
ceipts as  the  agent  or  agents  for  and  on  the  behalf  of 
Sir  Andrew  Chadwick^  Joseph  Chadwickj  Thomas  Chadr 
wickf  and  the  Plaintiff  respectively.. 

And  that  if  the  said  Defendants  would  discover  and 
set  forth,  as  they  ought  to  do,  the  dates  and  contents  of 
the  several  receipts  or  acknowledgments  for  rent  paid  as 
aforesaid  by  them,  or  by  any  person  or  persons  through 
or  under  whom  they  claimed,  and  the  name  or  names, 
and  description  or  descriptions  of  the  person  or  persons 
who  received  the  said  payments  respectively,  and  who 
signed  the  said  receipts  or  acknowledgments  respec- 
tively, it  would  appear,  or  the  Plaintiff  would  thereby 
be  enabled  to  prove,  that  all  such  payments  of  rent  as 
aforesaid  were  made  to,  and  that  all  such  receipts  or 
acknowledgments  were  signed  by,  Sir  A.  Chadwick^ 
Joseph  Chadwickf  Thomas  Chadwicky  and  the  Plaintiff  re* 
spectively,  or  by  some  person  or  persons  on  their  respec- 
tive behalf.  And  it  is  also  stated  that  the  Plaintiff  was 
unable  to  proceed  in  his  contemplated  action  '<  without 

adis* 
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a  discovery  of  the  several  matters,  or  without  the  pro-        1841. 
ductioa  by  the  Defendants  of  the  several  deeds  and     ^!!^''^^*^ 
documents  therein  respectively  inquired  after,  and  espe-  v. 

cially  without  the  production  by  the  Defendants  of  the  B»oadwooo. 
leases  and  counterparts  of  leases,  and  the  receipts  or  ac- 
knowledgments for  rent  thereinbefore  mentioned,  which 
indentures,  counterparts,  receipts,  and  acknowledgments 
were  then  in  the  possession  of  the  Defendants/' 

To  this  bill  the  Defendant  put  in  a  plea,  which,  after 
excepting  certain  parts  of  the  discovery  which  he  after^ 
wards  answered,  pleaded,  ^^  That  Joseph  Chadwick  never 
was,  and  that  the  Plaintiff  was  not  the  heir-at-law  of  Sir 
Andrew  Chadwick  deceased,  and  that  the  premises  did 
not,  nor  did  any  of  them,  ever  descend  to  Joseph  Chad" 
mck  as  the  heir-at-law  of  Sir  A.  Chadwick  deceased,  or 
to  the  Plaintiff's  father,  Thomas  Chadwick^  as  the  only 
son  and  heir-at-law  of  the  said  Joseph  Chadwick,  or  to  the 
Plaintiff  as  the  only  surviving  son  and  heir-at-law  of 
Thomas  Chadwick,  and  that  Joseph  Chadwick  never 
did  become  seised  of,  or  entitled  to  the  said  premises,  or 
any  of  them,  as  the  heir-at-law  of  Sir  A.  Chadmck  ;  and 
that  Thomas  Chadwick  never  did  become  seised  of,  or 
entitled  to  the  said  premises,  or  any  of  them,  as  the  heir- 
at-law  of  Joseph  Chadwick,  and  that  the  Plaintiff  never 
did  become  seised  of  or  entitled  to  the  premises,  or  any 
of  them,  as  the  heir-at-law  either  of  Sir  A.  Chadwick, 
or  Joseph  Chadwick,  or  of  Thomas  Chadwick;  for  that 
^ice  Chadwick,  the  father,  never  had  an  elder  brother 
named  James^  and  never  had  a  brother  named  James 
who  had  or  left  issue ;  and  Joseph  Chadwick,  the  Plain- 
tiff's alleged  grandfather,  was  not  the  son  of  any  James 
Chadwick  who  was  a  brother  of  Sir  A*  Chadwick^s 
father  EUice  Chadwick;  and  therefore  the  Defendant 
pleaded  the  matter  aforesaid,  to  so  much  of  the  said  bill 
as  aforesaid,  and  humbly  prayed  the  judgment  of  the 

Court 
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1841.        Court  whether  he  ought  to  make  any  further  answer  to 

^•^^^'^"^^     so  much  of  the  8aid  bill  as  was  before  pleaded  to." 
Chad  WICK 

V, 

Broadwood.  "pjjg  pjgj^  ^^  accompanied  by  an  answer  in  effect 
denying  the  possession  of  any  documents,  &c.  shewing 
the  alleged  links  of  the  pedigree,  or  the  several  descents 
or  seizins,  but  there  was  no  denial  of  the  payment  of 
rents  as  alleged  in  the  bill. 

Mr.  Girdlesione  and  Mr.  Teed^  in  support  of  the 
plea. 

Mr.  Pemberton  and  Mr.  Bird  contrcL  The  Defend- 
ant has  no  right,  under  the  order  to  plead  de  novo^  to 
plead  a  fact  which  he  admitted  by  his  former  plea,  he 
should  only  have  amended  his  plea  on  the  Statute  of 
Limitations. 

The  present  plea  is  open  to  several  objections.  First, 
it  is  a  negative  plea  to  a  bill  of  discovery ;  it  puts  in 
issue  the  very  point  to  be  determined  at  law,  and  in 
aid  of  which  this  bill  of  discovery  has  been  filed ;  so 
that  the  legal  point  would,  in  the  first  place,  have  to  be 
determined  in  equity,  without  that  very  preliminary  dis* 
covery  which  the  Plaintiff  alleges  is  necessary  to  enable 
him  to  establish  his  right,  (a) 

Secondly,  the  plea  is  multifarious,  raising  many  dis- 
tinct issues,  and  not  reducing  the  defence  to  a  single 
point.  It  says,  that  Joseph  was  not  heir  of  Sir  Andrew  : 
that  the  Plaintiff  is  not  heir.  That  the  estate  did  not 
descend  to  Joseph^  or  to  Thomasj  or  to  the  Plaintiff; 
and  that  neither  Joseph^  nor  Thomas^  nor  the  Plaintiff 

were 

{a)  See  Wigram  on  Ducovery,      Redesdale,  191.;  and  the  cases 
32. ;    Beames  on  Pleat,  276. ;      there  referred  to. 
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Chadwick 


were  seized.     You  cannot  plead  these  distinct  facts,        1841. 

heirship,  descents  and  seizins  of  several  parties,  which 

may  exist  independently  of  each  other.  v. 

Bboadwood. 

Thirdly,  the  plea  is  argumentative,  for  it  states  as  a 
reason,  that  EUice  never  had  a  brother  James,  and  never 
had  a  brother  James  who  left;  issue,  and  Joseph  was  not 
the  son  of  any  James  who  was  the  brother  of  EUice. 

Fourthly,  the  plea  is  either  overruled  by  the  answer, 
or  is  not  sufficiently  supported  thereby.  The  De- 
fendant answers  as  to  the  possession  of  receipts  for 
rents,  but  does  not  answer  as  to  whether  any  rent  was 
paid.  If,  therefore,  he  was  right  in  answering  the 
former,  he  was  wrong  in  answering  the  latter,  and  if 
the  latter  were  properly  omitted,  the  plea  is  overruled 
by  the  answer  to  the  former.  Thring  v.  Edgar  {a), 
Hardman  v.  Ellames  (ft),  Sanders  v.  King  (c),  Harland  v. 
Emerson  (d).  Gun  v.  Prior,  {e) 

Mr.  Girdlestone  in  reply.  The  Plaintiff  himself  has 
taken  advantage  of  the  liberty  to  amend,  and  has  ac- 
cordingly made  such  amendments  as  he  pleased,  it  was 
therefore  open  to  the  Defendants  to  raise  any  defence 
they  thought  advisable  to  the  amended  record. 

Whether  doubts  might  have  formerly  existed  it  is 
now  settled,  that  a  plea  may  be  filed  to  a  bill  of  dis- 
covery.    Gait  V.  Osbqldeston.  {g) 

[The  Master  of  the  Rolls.  Suppose  a  bill  of  dis- 
covery in  aid  of  an  action  at  law  shewed  on  the  face  of 

it 

(a)  2  Sim,  <$•  St,  274.  (g)  5  MatL  4SS.,  and  1  Ruu. 

(b)  5  Sim,  6^0.  158.;    and   see    Mendizabel  v. 

(c)  6  Mad,  61.  Machado,  1  Sim,  68.;  Robertson 
Id)  8  Bligh,  65.  V.  Lubbock f  4  Sim,  161. 

\e)  1  CoXy  197. 
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184'1.  it  that  the  Plaintiff  had  no  title,  is  there  any  doubt  bat 

r"^^^  that  the  Defendant  might  demur?]      None,  and  a  plea 

9.  merely  introduces  a  fact  which  the  Plaintiff  has  either 

jSROADwooo.  puiposely  omitted  or  misrepresented. 

The  plea  is  not  multifarious,  the  point  raised  is  simply 
that  of  heirship,  or,  in  other  words,  whether  Ellice  had 
a  brother  James^  and  the  consequent  destruction  of  the 
other  links  of  the  pedigree ;  the  descent  and  seizin  are 
the  mere  consequences  of  that  single  fact. 

The  payments  stated  in  the  bill  are  evidence  of 
tenancy,  and  not  of  heirship,  and  it  is  not  therefore 
necessary  that  they  should  be  answered. 


March  20.  The  Master  of  the  Rolls.  This  is  a  bill  of  dis* 
covery,  in  which  the  Plaintiff  alleges  himself  to  be  hdr 
at  law  of  Sir  Andrea)  Chadwick.  It  is  filed  against  the 
Defendants,  who  are  alleged  to  be  in  possession  of  cer- 
tain property,  which  formerly  belonged  to  Sir  Andrew 
Chadwickf  who  is  said  in  his  lifetime  to  have  demised 
it  for  a  term  of  sixty  years,  which  expired  about  the 
year  1825.  The  Plaintiff  claims  as  heir  at  law,  in 
which  character  he  alleges  he  is  entitled  to  recover, 
and  he  has  filed  this  bill  for  a  discovery  of  those 
matters  which  are  to  enable  him  to  establish  his  right 
at  law. 

A  plea  of  the  Statute  of  Limitations  was  put  in  to 
this  bill  as  it  was  originally  filed,  and  it  was  overruled ; 
but  at  the  time  when  it  was  overruled  leave  was  given  to 
the  defendants  to  plead  de  navo^  and  to  the  Plaintiff  to 
amend  his  bill  if  he  thought  fit 

The  Plaintiff  took  advantage  of  that  liberty  to  amend 
his  bill,  consequently  there  was  no  longer  any  oppor- 
tunity 


Broadwood. 
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tunity  of  pleading  de  novo  to  the  original  bill ;  but  the        1841. 
amended  bill  havini;  been  filed,  I  conceive  that  to  that     ;f^^ 
amended  bill,  the  Defendant  had  a  right  to  make  any   _       v. 
defence  he  might  be  advised  he  could  make  available. 
He  has  put  in  a  plea  and  answer ;  I  need  not  say  what 
is  unfortunately  too  well  known  in   the  experience  of 
every  one,  that,   from  the  strictness   of  the  technical 
rules  of  pleading,  this  is  a  mode  of  defence  which  can 
with  the  utmost  difficulty  be  sustained ;  but  it  is  not 
necessary  for  me  now  to  enter  into  the  reasons  which 
gave  rise  to  those  rules,  or  the  reasons  which  may  per- 
haps be  urged  for  their  alteration.     I  must  take  them 
as  they  are,  and  endeavour  to  decide  on  them  accord- 
ingly. 

I  have  heard  quite  enough  to  shew  me  that  every 
care  and  attention  has  been  used  to  make  a  short  de- 
fence to  this  bill ;  its  success,  however,  must  depend  on 
the  nature  of  the  allegations  contained  in  the  bill,  and 
on  the  form  and  substance  of  the  plea.  The  bill  alleges, 
that  on  the  death  of  Siv  Andrew  Chadwick  the  lessor 
under  whom  the  Plaintiff  claims,  the  premises,  which 
are  described  therein,  descended  to  the  Plaintiff's  grand- 
father Joseph  Chadwickf  who  was  the  heir  at  law  of  Sir 
Andrew  Chadwick^  which  said  Joseph  was  the  eldest  son 
of  James^  who  was  the  eldest  brother  of  Ellice,  who  was 
the  father  of  Sir  Andrew. 

It  then  alleges  that  James  died  in  the  lifetime  of  Sir 
Andrew;  thai  Joseph,  who  was  the  grandfather  of  the 
Plaintiff^  became  well  seised  and  entitled  to  those  pre- 
mises ;  that  Joseph  died  intestate ;  that  the  premises 
then  descended  to  the  Plaintiff's  father,  Thomas  ;  and 
that  thereby  Thomas  became  well  seised;  and  then  it 
alleges  that  the  premises  descended  to  the  Plaintiff  from 
Thomas.     So  what  is  here  alleged  is,  that  there  was  an 

Vol.  III.  0  o    ^  heirship 
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1841.        heirship  and  descent,  and  that  there  was  a  seisin  in 

]^^^^^    consequence  of  the  heirship  and  descent     Now,  upon 
Chadwick         ^       *  ^  ^  ^     ^ 

V.  this  occasion,  I  do  not  think  it  at  all  necessary  to  con- 

sider a  question  which  has  not  been  argued  as  carefully 
as  it  would  have  been,  had  it  been  material ;  namely, 
as  to  the  validity  of  a  plea  of  this  sort  to  a  mere  bill  of 
discovery.  I  mean  to  express  no  opinion  whatever  on 
that  subject.  I  will  assume  that  a  negative  plea  may 
be  a  valid  plea  to  a  bill  of  discovery.  Now  the  plea 
which  has  been  put  in  is  certainly  very  singular  in  its 
form ;  it  is  alleged  to  be  a  mere  negative  plea  of  not 
heir,  and  to  amount  shortly  to  this :  '*  You,  the  Plain- 
tiff claiming  the  property  as  heir,  are  not  heir,  and, 
therefore,  there  is  an  end  of  your  title."  That  is  al- 
leged to  be  the  sum  and  substance  of  the  plea :  but  the 
plea  is  really  to  this  effect,  that  the  Plaintiff's  grand- 
father was  not  the  heir  of  Sir  Andrem^  and  that  the 
Plaintiff  is  not  the  heir  of  Sir  Andrew.  The  plea  then 
goes  on  to  assert  that  the  premises  did  not  descend  to 
Josephy  who  was  the  grandfather,  as  the  heir  of  Sir 
Andrew;  it  further  proceeds,  neither  did  they  descend 
to  Thomas^  as  the  heir  of  Joseph^  neither  did  they  de- 
scend to  the  Plaintiff  as  the  heir  of  Thomas.  It  further 
goes  on,  that  Joseph^  the  grandrither,  did  not  become 
seised  as  the  heir  of  Sir  Andrew^  nor  did  TTiomas  be- 
come seised  as  the  heir  of  Joseph^  nor  did  the  Plaintiff 
become  seised  either  as  the  heir  of  Thomas^  his  father, 
or  as  the  heir  of  Joseph,  his  grandfather,  or  as  the  heir 
of  Sir  Andrew^  who  was  the  lessor  under  whom  he 
claims.  Now  I  take  it  to  be  quite  clear,  that  the  fact  of 
a  party  being  heir  is  consistent  with  the  fact  of  there 
being  no  descent ;  and  that  under  certain  circumstances 
there  may  have  been  a  descent  without  a  seisin.  These 
things,  therefore,  are  several  matters ;  they  are  not  all 
the  same ;  and  consequently  this  is  not  a  single  plea  of 
not  heir,  but  it  is  a  plea  of  not  heir  with  those  several 

♦  other 
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other  circumstances  annexed,  not  heir^  no  descent,  and 
no  seisin.  The  plea  ends  with  a  reason,  "  for  that 
EUtce,  who  was  father  o[  Sir  AndreWj  had  no  elder  bro- 
ther named  James^  or  any  brother  named  James  who 
had  left  issue ;  and  Joesph^  the  grandfather,  was  not  the 
son  of  anv  James  who  was  the  brother  of  EUice  the 
father  of  Siw  Afidreic'* 


1841. 


Chadwick 
Broadwood. 


It  has  been  very  ingeniously  argued,  that  the  plea 
really  amounts  to  this,  that  the  Plaintiff  is  not  de- 
scended from  any  James  through  whom  the  descent 
from  Sw Andrew  could  be  traced.  If  that  point  had 
been  brought  forward  on  the  plea,  or  if  a  single  fact 
had  been  brought  forward,  which,  by  destroying  the 
general  links  of  succession  in  the  pedigree,  had,  in  that 
way,  disproved  the  Plaintiff's  title;  or  if  the  general 
result  had  been  a  simple  statement  of  ^'  no  heir,''  I 
should  have  been  inclined  to  think,  that  subject  to  any 
other  objection  raised,  the  plea  would  have  been  good, 
and  ought  to  have  been  allowed,  but  it  does  not  appear 
to  me  that  a  plea,  in  the  present  form,  is  a  good  plea.  It 
pleads  matters  which  appear  to  me  to  be  distinct  and 
several,  and  which,  as  would  be  seen  at  once  if  this 
were  a  bill  for  relief,  would  have  a  totally  different 
effect.  Suppose  this  had  been  a  bill  for  relief,  and  no 
heirship  had  been  pleaded,  the  Plaintiff  might  have 
replied  to  the  plea ;  and  if  it  had  been  proved  that  the 
Plaintiff  was  the  heir,*  then  the  other  facts,  the  descent 
and  the  seisin,  would  have  been  admitted;  this  evi- 
dently shews  that  this  is  a  plea  of  several  matters. 

It  is  further  objected  to  this  plea,  that  it  is  informal, 
and  that  it  does  not  accomplish  that,  which  is  rarely,  if 
ever,  accomplished  by  the  union  of  a  plea  and  answer, 
in  consequence  of  objections  arising  from  the  several 
rules  of  pleading.     The  rules  have  been  agreed  upon 

Oo  2  by 
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1841.        by  both  sides,  the  difficulty  is  in  acting  on  them  in  each 
r*^^^^"^^     particular  case.     They  may  be  stated  thus ;  you  are  to 
V.  answer  every  thing  charged  in  the  bill,  which  if  true 

BaoADwooD.  ^^yjj  displace  the  plea,  and  this  you  must  do  whether 
the  bill  does  or  does  not  expressly  charge  those  matters 
to  be  evidence  of  the  facts.  If  they  are  material  for  the 
purpose  of  displacing  the  plea  they  are  to  be  answered, 
but,  on  the  other  hand,  if  they  are  not  material  for  that 
purpose,  you  are  not  to  answer  them,  for  by  so  doing 
you  overrule  your  plea.  Now  in  this  case  it  is  said  that 
the  Defendant  has  either  done  too  much  or  too  little ; 
there  are  certain  receipts  and  acknowledgments  for  rent, 
which  are  stated  in  the  bill  to  have  been  in  the  posses- 
sion of  the  Defendant,  and  to  be  evidence  of  the  matters 
charged  in  the  bill  or  some  of  them;  there  are  also 
statements  in  the  bill  of  the  payments  of  rent,  for  which 
ttiese  are  the  receipts  and  the  acknowledgments.  The 
Defendant  has  answered  as  to  the  receipts  and  acknow- 
ledgments, but  he  has  not  answered  as  to  the  payment 
of  rent.  Now  it  is  said  he  has  either  answered  too 
much  or  too  little;  for  if  he  was  bound  to  answer  as 
to  the  receipts  and  acknowledgments,  then  he  has  done 
too  little,  because  he  has  not  answered  as  to  the  pay- 
ments. On  the  other  hand,  if  he  was  not  bound  to 
answer  as  to  the  payments,  then  he  has  done  too  much, 
because,  in  that  case,  he  ought  not  to  have  answered  as 
to  the  receipts  and  acknowledgments. 

Now  the  distinction  which  has  been  drawn  by  Mr. 
Girdlestone  on  that  point  is  to  this  effect ;  he  says  this  is 
not  a  payment  which  you  may  apply  to  any  thing  stated 
in  the  bill,  but  a  payment  alleged  in  the  bill  as  evidence 
oF  tenancy  and  not  of  heirship.  I  think  he  is  mistaken 
as  to  that;  and  that  it  is  stated  as  evidence  of  the 
Plaintiff's  title,  which  consists  in  his  heirship  and  no* 
thing  else,  and  it  appears  to  me,  therefore,  even  on  this 

point 
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point  of  form,  if  the  Defendants  got  over  the  other  diffi-  1841. 

culties,  that  this  plea  would  have  to  be  overruled,  (a)  )!^^^^^^^ 

^  Chadwick 

V, 

(a)  This  rule  of  pleading  has      1841;  see  Beavan^i  OrtL  Can,  Broad  wood. 
since  been  altered  by  the  36  &      175. 
57    General  Orders   of  August 


DOWDING  V.  SMITH.  Fc«.  se. 

March  9. 

nPHE  question   in   this  cause  was,    in  what  shares  Bequest  ^^  to 
•*"    the   residuary  estate  of  the   testator   was  to   be  ^hifj^^no/Jj^® 

distributed  as  between  the  residuary  legatees.  to  be  emially 

divided. 
Held,  that 
The  testator  by  his  will,  dated  in  1825,  gave  a  num-  they  took  per 

ber  of  legacies,  and  among  them  specific  legacies,  and 

400/.  a  year  to  his  wife,  anc^  a  legacy  of  500/.  consols  to 

the  children  of  Mrs.  Jo/m  Stockdale.      He  afterwards 

added  a  memorandum  as  follows :  *^  No  legacies  to  be 

paid  till  after  the  decease  of  my  dear  wife  Mrs.  Nancy 

Stockdale^   and  then    the   residue   of  the   property   do 

devolve  to  my  niece  Miss  Mary  Stockdale  oi  Piccadilly^ 

and  to  the  children  of  Mr.  John  Stockdale  to  be  equally 

divided.** 

There  were  five  children  of  John  Stockdale^  one  of 
whom  was  born  after  the  decease  of  the  testator,  but  in 
the  lifetime  of  his  widow. 

The  testator's  widow  died  in  1839,  and  the  question, 
which  arose  between  Miss  Mary  Stockdale  and  the  five 
children  of  John  Stockdale^  was,  whether  the  former 
took  a  moiety  of  the  residue,  or  one  sixth  part  thereof 
only. 

Oo  S  Mr, 
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Mr.  KoSf  for  Mary  Stockdale^  contended  that  she  was 
entitled  to  a  moiety  of  the  residue:  and  that,  at  all 
events,  those  children  only,  who  were  born  in  the  life- 
time of  the  testator,  were  entitled  to  share  in  the 
residue. 


Mr.  RoupeUy  contra^  contended  that  the  five  children 
were  entitled  to  share  equally  with  Mary  Stockdale^  as 
the  gift  was  to  a  class  after  the  death  of  the  widow. 

Mr.  Pemberton  and  Mr.  Wood  for  other  parties. 

The  Master  of  the  Rolls. 

I  think  there  are  several  authorities  bearing  on  this 
question  which  have  not  been  cited,  my  diflSculty  arises 
from  the  repetition  of  the  word  to.  The  residue  b  to 
devolve  to  A.  and  to  the  children  of  £.,  to  be  equally 
divided. 


March  9.  The  Case  was  again  heard,  when 

Mr.  Koe^  for  Mary  Stockdale^  argued  as  before;  and 
also  contended  that  the  words  '^equally  to  be  divided" 
applied  to  both  parties,  and  meant  that  the  property  was 
to  be  equally  divided  between  Mary  Rockdale  and  a  class 
consisting  of  the  children  oi  John  Stockdale^  so  that  Mary 
Stockdale  was  entitled  to  a  moiety. 

Mr.  BottpeU^  for  the  children  of  John  Stockdale^  ad- 
mitted that  the  words,  "  equally  to  be  divided,"  applied  to 
both  parts  of  the  sentence,  but  contended  that  there  was 
to  be  an  equal  division  between  Mary  Stockdale  and  the 
children. 


They 


Smith. 
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They  relied  on  the  following  authorities,  Blackler  v.        184*1. 
Webb  (fl),  where  the  testator  bequeathed  the  surplus  of     i^^^^'^T 
his  personal  estate  equally  to  his  son  J.  and  to  his  son  v, 

P.'s  children,  to  his  daughter  7%  and  to  his  daughter 
W.^s  children,  and  his  daughter  M.  P.  was  dead,  leav- 
ing several  children,  and  W.  was  living  and  had  children. 
It  was  held  the  legatees  took  per  stirpes.  In  Butler 
v.  Stratton  (A),  where  the  trust  was  to  sell  and  divide 
equally  between  R.  C.  &,  J.  5.,  and  the  children  of 
M.  P.,  it  was  held  they  took  per  capita  ;  and  also  on 
Bolger  V.  MackeU  (c),  and  Barnes  v.  Patch,  {d) 

The  Master  of  the  Rolls. 

There  is  some  obscurity  in  the  expression  used,  the 
ambiguity  depends  on  the  way  in  which  the  words,  "  to 
be  equally  divided,'*  ought  to  be  applied ;  both  parties 
contend  that  they  ought  to  be  applied  to  both  parts  of  the 
sentence,  but  in  a  different  manner.  One  says  that  the 
whole  is  to  be  equally  divided  into  two  parts,  and  that 
one  is  to  belong  to  Mary  Stockdale^  and  the  other  half 
to  the  children  of  John  Stockdale  ;  on  the  other  hand  it 
is  contended,  that  Mary  Stockdale  and  the  children  are 
to  take  equally  between  them.  I  cannot  read  the  ex- 
pression difierp'-.tly  than  I  should  if  the  direction  had 
been  to  divide  it  between  Mrs.  Stockdale  and  the  chil- 
dren of  John  in  equal  shares.  There  is  some  difficulty, 
but  the  authorities  come  in  aid,  and  shew  that  the 
proper  construction  is  that  contended  for  by  Mr.  Bour- 
pell,  and  that  the  division  ought  to  be  per  capita,  (e) 

(a)  2  P,  WiUiamt.  383.  more,   10   Sim,  626. ;   Cooke  v. 

(5)  5  B,  C.  C.  566.  Bowen,  4  Y.  ^  C.  244. ;    and 

(c)  5  Vet.  509.  also  Ackcrman  v.  Burrows,  5  F. 

(d)  8  Ves.  604.  8f  B.  54.,  as  to  the  force  of  the 
{fi)  And  see  Lenden  v.  Black-'  word  '^  divide.*' 
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';^',  BEASLEY  r.  KENYON. 

t£r^T  T'HIS  bill  was  filed  by  Mr.  and  Mrs.  Beadey,  and  it 

legacy  of  -"-    represented  that,  under  the  will  of  her  father,  who 

executor  and  ^*^^  ^"  1806,  Mrs.  Beadey  was  entitled  to  two  legacies, 

residuary  amounting  together  to  the  sum   of  5000/.      That  she 

represented  ^^^  ^'^  infant  at  the  time  of  his  death,  and  that,  on 

the  amount  to  h^r    marriai^e,    the  Defendant  //.  JB.  Bootes  who  was 

be  4000/.,  and         . 

for  this  sum      entitled  to  the  testator's  residuary  estate,  and  Mr.  Wilr 

the  residuary  //^^^^^  ^[^g  g^ig  executor,  improperly  represented  to 
legatee  gave  '         v     v      j        v 

his  bond  to  the  Plaintiff  that  her  portion  was  4000/.,  which  was  in 

ciitor  havine  ^^  possession  of  her  brother,  the   Defendant   //.  £. 

paid  all  the  Bootes;  who,  not  being  able  conveniently  to  pay  it,  gave 

other  legacies,  ^o  the  Plaintiff,  Mrs.  Beaslej/,  a  bond  for   securing  the 

handed  over     4000/.,  which  was  made  the  subject  of  a  settlement, 
all  that  re-  '' 

mained  to  the 

residuary  le.  j^  g^^ted,  that  the  executor  possessed  himself  of  the 

gatee,  and  ^     '^ 

which  was  assets  of  the  testator  and  paid  all  the  debts  and  other 
sufficient  "o  legacies ;  and  that  there  remained  a  considerable  surplus, 
satisfy  ^.'s  de-  more  than  sufficient  to  pay  the  Plaintiff's  legacies,  "  but 
that  a  bill  '  which  surplus,  Mr.  Williams  the  executor,  afterwards 
might  be  sus-  and  a  short  time  prior  to  the  marriage  of  Mr.  and  Mrs. 
against  the        Bcasley  [\S21)^  handed  over  to,  or  permitted  the  De- 

residuaryle-      fendant  //.  jB.  Boates  to  possess  himself  of,  without  first 

gatee  and  the  .  .        ^ 

representa-        setting  apart  a  sufficient  sum  to  answer  the  legacies  so 

lives  of  the        bequeathed  to  the  Plaintiff." 
executor  for  * 

recovering  the 

and  interest  That  several  years  after,  the  Plaintiffs,  who  had  been 

without  mak-  previously  in  i<jnorance  of  their  rights,  discovered  the 
ingthcreprc-        .  "^  5  ^ 

sentatives  of      niisrepresentalion. 

the  testator  a 
party. 

The  bill  was  filed  against  //.  E.  Bootes,  and  the  re- 
presentative of  Mr.  Williams  (who  was  not  however  the 

representative 
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representative  of  the  testator),  and  the  trustee  of  the 
settlement ;  and  it  prayed  a  declaration  that  the  Plaintiff, 
t7.  J5.  Beasley^  in  right  of  Plaintiff's  wife,  was  entitled,  as 
against  the  estate  of  Mr.  Williams  and  Henry  Ellis 
BoaieSj  to  be  paid  the  further  sum  of  1,000/.  and  in- 
terest thereon  at  the  rate  of  51.  per  cent. 

To  this  bill  one  of  the  Defendants  demurred,  partly 
on  the  ground  that  the  representatives  of  the  original 
testator  had  not  been  made  parties  to  the  suit. 

Mr.  Pemberton  and  Mr.  J.  Russell^  for  the  demurrer, 
contended  that  this  being  a  suit  for  a  legacy,  could  not 
be  sustained  in  the  absence  of  the  legal  personal  re- 
presentative of  the  testator. 

Mr.  Kinder sley  and  Mr.  LewiSy  contra.  This  is  not  a 
bill  for  a  legacy,  but  it  proceeds  on  the  assumption 
that  the  whole  estate  of  the  testator  has  been  adminis- 
tered ;  that  this  legacy  has  been  retained  and  misap- 
plied, and  that,  therefore,  the  Defendants  are  chargeable 
personally.  It  states,  that  Mr.  Williams  the  executor 
alone  proved  the  will,  that  he  received  the  assets,  and 
paid  all  the  debts,  and  all  the  other  legacies  except  this ; 
that  he  had  a  surplus  in  his  hands  more  than  sufficient 
to  pay  the  legacy,  which  the  bill  alleges  the  executor, 
under  some  secret  arrangement  between  him  and  the 
Defendant  Boates^  the  residuary  legatee,  paid  over  to 
the  latter.  This  bill  asks  relief  in  respect  of  a  breach 
of  trust  for  which  the  Defendants  are  personally  re- 
sponsible. 

Mr.  Russell^  in  reply. 

The  Master  of  the  Rolls.  The  Plaintiff  alleges 
that  Mrs.  Beaslcy  his  wife,  was  entitled  under  the  will 

and 


5^5 


1841. 


Beasley 

V. 

Ken  YON. 


Beaslet 
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1841.  and  codicil  of  her  father  to  two  legacies,  amountiDg  to 
SjOOOLj  that  ample  assets  were  possessed  by  the  execu- 
te, tor  who  proved  the  will,  and  that  he,  having  paid  all 
^^^'fov,  other  demands  on  the  estate,  handed  over  the  residue, 
without  having  paid  the  legacies  due  to  the  Plaiiitiflfl 
Several  years  after,  the  Plaintiff  being  about  to  marry, 
the  executor  and  residuary  legatee  represented  to  her  that 
her  fortune  was  4,000/.,  for  which  sum  a  bond  was 
given  by  the  residuary  legatee.  This  sum,  represented  to 
be  her  fortune,  was  made  the  subject  of  a  settlement.  The 
marriage  took  place ;  and  it  is  alleged,  that  the  Plaintiffs 
afterwards  discovered  the  fraud  which  had  been  prac- 
tised on  them,  for  having  a  fortune  of  5,00021,  a  security 
for  4fyOOOL  only  was  given  them.  The  bill  is  filed,  not 
seeking  payment  out  of  the  assets  of  the  testator  who  be- 
queathed the  legacy,  the  whole  of  which  has  been  paid 
to  the  Defendant,  with  the  improper  concurrence  of  Mr. 
WiUiams^  but  claiming  the  1,000/.  out  of  the  estate  of 
Mr.  WiUiams  the  executor,  and  personally  from  H.  E. 
Bootes.  It  is  true,  that  upon  an  examination  of  the  facts, 
it  may  turn  out  that  the  Plaintiffs  are  not  entitled  to  the 
relief  they  ask  against  the  estate  of  Mr.  Williams  and 
against  the  Defendant  Bootes  personally.  If  that  should 
be  the  case,  the  suit  will  fail  altogether,  because  the 
Plaintiffs  do  not  by  their  bill  ask  any  other  relief.  I 
must  overrule  the  objection  for  want  of  parties.  LiCt  the 
costs  be  costs  in  the  cause. 
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WILLIAMS  V.  WILLIAMS. 


March  Q. 


A  QUESTION  arose  as  to  die  right  of  the  parties 
under  a  Scotch  settlement.  The  Court  referred  it 
to  the  Master  to  enquire  as  to  its  construction  accord- 
ing to  the  law  of  Scotland,  The  Master  made  his 
report  founded  on  the  opinion  of  Scotch  Advocates,  and 
the  cause  coming  on,  the  Court  acted  thereon,  and  or- 
dered accordingly. 

Mr.  Lqfttis  Wigram^  in  support  of  the  petition. 


STANHOPE  V.  STANHOPE.  i84o. 

Not).  17. 
1841. 

nnHIS  was  a  petition  presented  by  an  infant  tenant      March  9. 
for  life  for  a  reference  under  the  draining  act  (S  &  Under  the 

4  Vict.  c.  55.).  draining  act, 

'  where  the 

tenant  for  life 

Mr.  Kinderdeyj  in  support  of  the  petition.  *" »»  infant, 

must  be  pre- 
Mr.  L.  Wigraniy  for  the  other  parties*  sented  in  the 

name  of  his 
.  guardian. 

The  Master  of  the  Rolls  was  of  opinion,  that  under      Form  of  re- 
this  act  the  petition  ought  to  be  presented  in  the  name  [t^*°*!^  IT^*^ 

of  the  infant's  guardian,  and  gave  leave  to  amend  the  4  VkL  <?.  55.\ 

1.      1  and  of  the 

same  accordmgly.  subsequent 

proceedings 

"""— "■■"■~"~'^— ■"■■"  thereon. 

Amount  of 
This  being  the  first  application  under  the  act,  the  the  expenses 

terms  of  the  order  of  reference  became  the  subject  of  ordeTed'to  be 

consideration,  paid  out  of  a 

fund  to  which 
the  infant  tenant  for  life  was  absolutely  entitled,  in  lieu  of  charging  the  lands. 


54d 


1841. 


Stanbope 

9. 

Stanhope. 
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consideration.  His  Lordship  penned  the  following  form 
oF  order,  which  was  afterwards  delivered  out  to  the  re- 
gistrar : 

Refer  it  to  the  Master  ^^  to  inquire  and  state  to  the 
Court,  whether  the  Plaintiff  is  tenant  for  lifo  oFthe  lands 
in  the  petition  mentioned  to  be  called  Revesley  Park^  ac- 
cording to  the  true  intent  and  meaning  oFthe  act  oFthe 
third  and  Fourth  years  oF  the  reign  oF  her  present  Ma- 
jesty, intituled  ^  An  act  to  enable  the  owners  oF  settled 
estates  to  defray  the  expenses  oF  draining  the  same  by 
way  oF mortgage;'  and  iFthe  said  Master  shall  find  that 
the  Plaintiff  is  such  tenant  For  liFe,  then  he  is  to  inquire 
and  state  to  the  Court,  whether  it  would  be  For  the 
benefit  oF  the  said  lands^  and  proper  and  beneficial  to 
all  persons  interested  therein,  to  make,  under  the  provi- 
sions oF  the  said  act,  any  and  what  permanent  improve- 
ment in  the  said  lands,  by  draining  the  same  with  tiles, 
stones,  or  other  durable  materials  in  a  permanent  man« 
ner:  and  after  the  Master  shall  have  made  his  report 
such  further  order  shall  be  made  as  shall  be  just.'* 


The  Master  reported,  that  the  infant  was  now  tenant 
for  life  of  the  lands  proposed  to  be  drained,  according 
to  the  true  intent  and  meaning  of  the  act ;  and  that  it 
would  be  for  the  benefit  of  the  said  lands,  and  proper 
and  beneficial  to  all  persons  interested  therein,  that  250 
acres  should  be  permanently  improved,  under  the  pro- 
visions of  the  said  act,  by  draining  the  same  with  proper 
draining  tiles  in  a  permanent  manner,  at  an  expense  not 
exceeding  51.  per  acre,  or  the  sum  of  1250/.  in  the 
whole. 


The  matter  coming  before  the  Court  on  a  petition  to 
confirm  the  report,  it  appeared  that  there  were  large 

accumulations 
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accumulations  of  the  rents  to  which  the  infant  was  abso- 
lutely entitled,  and  it  was  suggested  that  it  would  not 
be  advisable  to  execute  a  mortgage  or  charge  on  the 
estate  for  the  payment  of  the  1250/.,  but  would  be  more 
to  the  interest  of  the  petitioner,  that  the  amount  should 
be  paid  by  the  receiver  out  of  the  rents,  placing  the 
tenant  for  life  in  the  situation  of  incumbrancer,  so  that 
his  personal  representatives,  in  case  of  his  death,  might 
have  the  benefit  of  the  petition. 


Stanhope 

V. 

Stanhope. 


The  Court  confirmed  the  report,  and  gave  liberty  to 
the  guardian  to  execute  the  improvements  approved  of 
by  the  Master;  and  it  appearing  to  the  Court  to  be 
beneficial  to  the  infant  Plaintiff,  that  the  amount  of  such 
expense  should  in  the  first  instance  be  advanced  and 
paid  by  the  receiver  appointed  in  this  cause,  out  of  the 
rents  and  profits  of  the  estates,  the  same  was  ordered. 
The  order  then  proceeded  as  follows :  "  and  when  and 
in  case  it  shall  be  alleged  that  any  such  improvement 
as  aforesaid  has  been  executed,  it  is  ordered  that  the 
Master,  on  the  application  of  the  petitioner,  or  the  Plain- 
tiff, if  he  shall  then  have  attained  the  age  of  twenty-one 
years,  do  inquire  and  state  to  the  Court,  whether  such 
improvement  has  been  executed,  and  whether  the  annual 
value  of  the  lands  so  drained  has  been  increased  by  such 
draining,  to  an  amount  equal  to  71.  per  cent,  at  the  least 
on  the  sum  so  expended;  and  if  the  Master  shall  so  find, 
lie  is  to  determine  and  recommend  by  what  number  of 
yearly  instalments  the  sum  so  expended  ought  to  be 
paid  off,  when  and  in  case  the  same  should  be  charged 
on  the  said  lands ;  and  afler  the  Master  shall  have  made 
bis  report,  such  further  order  shall  be  made  as  shall  be 
just." 
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JRp6.19,S0.27. 
Afarch  1. 

A  person 
knowingly  in- 
ducing trus- 
tees to  lend 
trust  money 
to  his  debtor 
on  a  se- 
curity not 
warranted  by 
the  trusts,  in 
order  that 
when  ad- 
vanced such 
person  may 
obtain  there- 


FYLER  u  FYLER. 

nnHIS  bill  prayed  for  the  restitution  of  certain  trust 
funds,  wl)ich,  it  was  allied,  had  been  lost  by  a 
breach  of  trust,  and  it  also  prayed  a  declaration  of  the 
liability  of  the  several  Defendants  to  make  good  the 
same. 


The  trust  had  its  origin  in  the  year  1814,  when  the 
Defendant  James  C.  Fyler^  being  disposed  to  make  a  pro- 
vision for  his  father,  his  mother-in-law,  and  their  chil- 
dren, by  deed  made  between  himself  of  the  one  part, 
of hi'iTb^is  and  Thomas  B.  Fyler  and  W.  R.  Glazier  of  the  other 
accountable  to  part,  assigned  to   the  latter  a  sum  of   10,000/.  navy 

trusU.  ^  P^i*  c^n^  annuities,   (in   the  deed  incorrectly  stated 

Solicitor  (O 

knowingly 

procuring  trustees  to  commit  a  breach  of  trust  for  his  benefit,  must  be  considered 
as  a  partaker  in  the  breach  of  trust. 

Trustees  investing  trust  money  on  an  unauthorized  security,  are  responsible  for 
any  future  loss  traceable  to  that  first  error. 

A  trustee,  who  was  not  authorized  to  lend  the  trust  money  on  leasehold  security, 
applied  to  his  solicitors  to  procure  an  investment  for  some  trust  money,  so  as  to 
produce  a  larger  income.  The  solicitors  had  a  client  who  was  considerably  in- 
debted to  them,  and  who  wanted  to  borrow  money  on  leasehold  security,  and  they 
proposed  it  to  the  trustee.  The  trustee  personally  took  measures  to  ascertain  the 
value  and  validity  of  the  security,  and  thereupon  advanced  the  money,  which  was 
paid  to  the  solicitors  and  carried  to  the  credit  of  their  debtor's  account.  The  soli- 
citors acted  on  behalf  of  the  borrower,  and,  to  some  extent,  for  the  trustee,  bat 
another  solicitor  also  acted  for  him  and  for  one  of  the  cettui  que  truth  in  the  matter. 
The  solicitors  had  notice  that  the  fund  was  trust  .money  in  which  infants  were  in- 
terested, but  had  no  knowl^ge  of  the  trusts  or  of  the  limited  powers  of  the  trustees. 
The  security  turned  out  ample,  but  part  of  the  trust  funds  were  afterwards  lost  by 
being  transferred  to  a  similar  security  of  tiie  same  party.  The  lending  on  lease- 
holds being  a  breach  of  trust.  Held,  that  the  solicitors  were  not  liable  to  the  cedtd 
que  truiU  for  the  loss. 

In  the  answer  to  a  bill  for  relief  in  respect  of  a  breach  of  trust,  it  was  allied 
that  some  of  the  cestui  que  trust  had  assented  thereto.  Held,  that  the  parties 
sought  to  be  charged  were  entitled  to  an  enquiry. 

Solicitors  against  whom  charges  of  fraud  had  been  made  which  were  unsub- 
stantiated, and  against  whom  the  bill  was  dismissed,  held  not  entitled  to  their  costs, 
on  the  ground,  that  by  the  position  in  which  they  had  placed  themselves,  they  had 
exposed  themselves  to  an  investigation  which  had  not  unreasonably  been  instituted. 
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to  have  been  that  day  transferred  into  their  names),  184<1. 
in  trust  to  pay  the  dividends  to  his  father,  Samuel  Fylery 
for  his  life,  and  after  his  death  to  pay  the  dividends  to 
his  mother-in-law  Mrs.  Margaret  R/ler  for  life,  for  the 
maintenance,  &c.  oF  herself  and  children  ;  and  after  her 
death  to  pay  the  principal  to  all  her  children  by  Samuel 
Fyler  as  should  be  living  at  her  decease.  The  deed 
contained  no  power  to  change  the  securities,  or  to  ap- 
point new  trustees  on  the  resignation  of  any  trustee. 

It  appeared  that  the  money  was  not,  in  fact,  trans- 
ferred into  the  names  of  the  trustees  at  the  date  of  the 
deed,  but  that  at  various  times  in  the  years  1819  and 
1820,  James  C  FSfler  transferred  into  the  names  of  the 
two  trustees  sevei*al  sums  which  ultimately  consisted  of 
9,458/.  45.  6d.  four  per  cent,  annuities. 

Samuel  Fyler  AxqA  in  1825. 

After  his  death  Mrs.  Margaret  Fyler  and  her  son 
Thomas  B,  Fyler  acting,  as  was  alleged,  on  her  behalf, 
were  desirous  that  some  better  income  should  be  made 
from  the  trust  fund,  by  means  of  a  change  in  the  invest- 
ment; and  Thomas  B.  Fyler^  the  active  trustee,  applied 
by  letter  to  Messrs.  Blunt^  Roy  and  Blutity  his  solicitors, 
to  obtain  an  investment  of  part  of  the  trust  fund  so  as 
to  produce  5/.  per  cent.  Messrs.  Blunty  Ray  and  Blunt 
happened  to  have  a  client  of  the  name  of  Baxter, 
who  was  largely  engaged  in  building  speculations ;  they 
had  extensive  transactions  with  him  in  the  way  of 
their  business,  and  he  was  at  the  time  indebted  to 
them  in  a  sum  of  about  SOOOZ.  Baxter  was  desirous  of 
raising  6,000/.  by  way  of  mortgage,  at  5/.  per  cent,  on  a 
leasehold  house  in  Park  Lanej  and  Messrs.  Blunty  Rcy 
and  Blunt  proposed  this  security  to  Mr.  Thomas  B. 
Fyler ;  a  correspondence  took  place  between  them,  and 

full 
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full  ex]iIanations  were  given  as  to  ihe  nature  of  the 
security  proposed.  Mr.  Thomas  B.  Fyler  himsetf  en- 
gaged a  surveyor  to  value  the  property.  In  his  cor- 
respondence he  stated,  he  *'  was  acting  for  minors  on 
bis  own  responsibility,"  and  he  ultimately  agreed  to 
advance  the  money  on  the  security  proposed.  Glazier, 
however,  refused  to  concur,  and  reiransferred  the  trust 
fund  into  the  name  a^  James  C.  Ft/ler  the  settlor. 

6000/.,  part  of  the  trust  money,  was  afterwards  sold 
out  of  the  Bank,  and  lent  to  Baxter  on  a  mortgage  of 
the  leasehold  premises  in  Park  Lane,  which  was  exe- 
cuted to  Tfiomas  B.  Fyler  and  Dr.  Reed  a  new  trustee ; 
the  whole  6000/.  was  paid  over  to  Messrs.  Bluni,  Bof 
and  Blunt,  on  behalf  of  Baxter,  and  was  placed  hy 
them  to  the  credit  of  his  account.  Messrs.  Bltait,  Boy 
and  Blunt  at  the  same  time  entered  Into  a  guarantee 
for  payment  of  the  ground  rent  of  the  house,  and  the 
interest  on  the  mortgage  "  until  the  premises  were 
underlet  or  sold." 

Messrs.  Blunt,  Boy  and  Blwif,  though  aware  that 
the  money  advanced  was  trust  money,  in  which  infants 
were  interested,  seemed  to  have  had  no  knowledge  of 
the  extent  of  the  power  of  the  trustees  over  it. 

In  the  transaction,  Mr.  Dimond  a  solicitor,  was  in 
some  manner  employed  for  the  trustees,  and  for  the  cestui 
que  trusts  or  some  of  them  ;  the  mortgage  deed,  though 
prepared  by  Messrs.  Blunt,  Roy  and  Blunt,  was  sent  to 
him  for  his  perusal,  and  was  afterwards  settled  by  an 
eminent  conveyancer  on  behalf  of  the  parties  for  whom 
Mr.  Dimond  acted.  After  this  transaction  had  been 
completed,  the  mortgage  deed  was  retained  in  the 
custody  of  Messrs,  Bltmt,  Boy  and  Bbmt  on  behalf  of 
the  trustees. 

In 
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In  February  1827}  the  house  was  sold  for  nearly  ISilr 
IO9OOO/.;  the  purchase  money  was' consequently  ample 
to  provide  for  the  mortgage ;  but  it  having  been  stipu- 
lated, that  in  case  of  a  sale  of  that  property,  Baxter 
should  retain  the  60002.  on  giving  security  on  other 
leasehold  property,  to  the  satisfaction  of  the  mortagees 
and  their  solicitors,  the  mortgage  money  was  not  paid 
off,  but  was  retained  by  Baxter  on  another  substituted 
security  of  leasehold  property  in  Upper  Grosoenor  Street 
and  Regent  Street.  The  Regent  Street  house  was  after- 
wards sold,  and  a  leasehold  house  in  the  Quadrant  sub- 
stituted, and  on  the  sale  of  the  latt^,  a  sum  of  1500/1 
was  received  by  the  trustees. 

* 

In  all  these  transactions,  Messrs.  Bluntf  Roy  and  Bhmt 
were  concerned,  but  Thomas  B,  Fyler  was  active  in  see- 
ing  to  the  value  of  the  properties.  Baxter  ultimately  be- 
came bankrupt  and  died  insolvent,  and  the  mortgaged 
premises  in  Upper  Grosvenor  Street  having  proved  defi- 
cient, a  considerable  part  of  the  trust  fund  was  lost 

This  bill  was  filed  by  the  children  of  Samuel  Fyler  by 
Margaret  his  wife,  against  the  trustees,  Mr.  MunrOf 
who  had  been  newly  appointed  trustee,  James  C.  ^ler^ 
and  Messrs.  Blunts  Roy  and  Blunt^  and  it  sought  to  make 
them  responsible  for  the  loss  sustained. 

The  case  as  against  the  trustees,  was  for  a  breach  of 
trust  in  improperly  investing  the  funds  contrary  to  the 
trusts  of  the  deed ;  but  as  against  Messrs.  Bltmt,  Ray 
and  Blunt  the  following  charges  were  made  by  the  bill, 
though  not  proved  :  —  "  That  in  the  year  1825  Baxter 
was  in  great  pecuniary  difliculties,  and  that  Messrs. 
Blunt,  Roy  and  Blunt,  who  were  not  only  his  solicitori 
but  in  some  manner  connected  with  him  in  his 

Vol.  III.  Pp 
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specolations,  or  involved  by  his  embarrassments,  and 
had  an  interest  in  getting  money  for  him  to  relieve  him 
from  his  embarrassments,  applied  to  Thomas  B.  Fyler, 
and  proposed  to  him  to  lend  Baxter  a  sum  orcoOO^  out 
of  the  trust  funds,  upon  the  security  hereinaller  men- 
tioned ;  and  they  recommended  such  security  to  TTiomas 
B.  I^er  as  being  a  sufficient  security." 

"  That  Messrs.  Blu?it,  Rc^  and  Blunt  acted  upon 
the  occasion  aforesaid,  not  only  as  the  solicitors  of 
Samuel  Baxter,  hut  also  as  the  solicitors  of  TAomas  B. 
F^ler,  as  such  trustee  as  aforesaid ;  and  they  approved 
of  and  accepted  the  proposed  security  on  his  behalf; 
and  at  their  instance  and  under  their  advice,  the  sum  of 
60001  was  afterwards  lent  and  advanced  to  Baxter  as 
hereinafter  mentioned,  and  a  great  part  if  not  the  whole 
of  :such  sum  was  retained  by  them  for  their  own  use." 

"That  in  1825,  and  when  Messrs.  £/un/,  Jim/ anA 
Blunt  procured  the  said  Thomas  B.  Fyler  to  lend  the 
sum  of  6000/.,  part  of  the  trust  funds  to  Baxter  as 
aforesaid,  he,  Baxter,  was  in  great  pecuniary  difficulties, 
and  was  largely  indebted  to  them,  the  said  Messrs. 
Blunt,  Roy  and  Blunt ;  and  Messrs.  BluiU,  Boy  and 
Munt  were,  to  some  extent,  concerned  or  interested 
with  him  in  his  building  speculations,  and  were  under 
pecuniary  liabilities  and  engagements  for  him  to  a 
large  amount;  and  that  when  they  applied  for  and 
procured  such  loan  to  be  made  to  him  as  aforesaid, 
they  had  a  direct  personal  interest  in  procuring  the 
same,  and  the  whole  of  the  said  sum  of  6000/.  was  paid 
into  their  hands,  in  order  that  the  same  might  be  ap- 
plied by  them,  partly  In  liquidation  of  (he  said  Sarmid 
BtLtler's  debt  to  them,  and  paitly  in  or  towards  pay- 
"^^it  of  dribtfc  '&r  which  they  or  some  of  them  were 
jiersonally 
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personally  liable,  and  had  come  under  engagements  to 
pay." 


t/. 


"That,  under  the  circumstances,  the  aforesaid  loan  of  '^^-^"^ 
the  said  sum  of  6000/.,  and  the  subsequent  dealings 
with  the  said  several  securities  were  not  only  breaches 
of  trust,  in  which  Messrs.  Blunty  Rcy  and  Blunt  were 
parties,  but  were  direct  frauds  by  them  against  the 
Plaintiffs  and  the  trust  estate ;  and  that  Messrs.  Blunt^ 
Roy  and  Blunt  are  therefore  liable  in  equity  to  re- 
place the  said  trust  funds." 

The  bill  prayed,  as  against  Messrs.  Blunt^  Boy  and 
Blunty  "  that  they  might  be  declared  liable,  to  the  ex- 
tent of  the  trust  monies  which  came  to  their  hands  re- 
spectively, to  make  good  the  same,  and  that  they  might 
be  decreed  to  do  so  accordingly.'' 

The  Plaintiffs  failed  in  substantiating  by  evidence 
these  grave  charges  of  fraud,  as  will  be  found  noticed  in 
the  judgment  of  the  Court 

Mr.  Kindersley  and  Mr.  Teed^  for  the  Plaintifis,  made 
no  claim  against  James  C.  FyUr  further  than  was  ne- 
cessary to  charge  the  other  parties.  They  directed 
their  argument  principally  against  Messrs.  Blunt^  Roy 
and  Bluntf  and  contended,  that  the  lending  the  money 
on  leasehold  security  was  unauthorised  by  the  deed,  and 
constituted  a  plain  breach  of  trust  against  all  parties 
concerned ;  that  those  who  participated  in  the  first 
fault,  were  liable  for  all  that  subsequently  happened, 
unless  they  could  shew  that  the  fund  had  been  brought 
back  into  a  proper  state  of  investment. 

That  Messrs.  Blunt^  Roy  and  Blunt,  admitting  that 
Ihey  knew  that  the  money  was  trust  money,,  had  con- 
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structive,  if  not  actual  notice  of  the  trusts  oF  the  settle- 
ment, and  must  therefore  be  taken  to  have  known  thai 
a  breach  of  trust  was  being  committed.  They  received 
the  trust  property  with  knowledge,  and  became  ac- 
countable as  trustees. 


ITAe  Master  of  the  Roli^.  Your  argument  would 
lead  to  this,  that  if  trust  property  were  committed  to  a 
carrier  or  a  messenger,  he  would  become  liable  as  a  trus- 
tee if  he  knew  that  it  was  subject  to  a  trust.]  This  case 
goes  far  beyond ;  for  here  Messrs.  Blunt,  Roy  and  Blunts 
with  knowledge,  assist  in  a  breach  of  trust,  and  receive 
the  money  in  discharge  of  their  own  debt.  The  case  is 
precisely  similar  to  that  of  Wilsoti  v.  Moore  {a)  and  Harvey 
V.  Harvey,  before  Sir  John  Leach  and  Lord  Cottenham, 
on  appeal.  ,  They  are  not  merely  agents,  but  have,  for 
their  own  interest,  mixed  themselves  up  in  the  breach  of 
trust,  and  have  therefore  become  principals. 


That  they  were  the  solicitors  of  the  trustees  is  plain 
from  their  acts,  they  prepared  the  mortgage  deed,  which 
was  part  of  the  duty  of  a  mortgagee's  solicitor. 

Mr.  Pembertofi  and  Mr.  Evans,  for  the  widow. 

Mr.  Tinney  and  Mr.  Koc,  for  the  representatives  of 
Thomas  B,  Fylei\ 

Mr.  Bcthcll  and  Mr.  Heath,  for  Mr.  Munro,  a  new 
trustee. 

Mr.  Girdlestone  and  Mr.  Hall,  for  James  C.  Fyla\ 

Mr.  Lo/ius  Wigram,  for  La*mrence  Tyler,  one  of  the 
children. 

Mr. 

I 

(a)  1  MyL  ^'  K,  1 26. 
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Mr.  Tttrner  and  Mr.  Campbell^   for   Messrs.  Blunt^       1841. 
Roy  and  Blunt. 

The  Plaintiff  has  wholly  failed  in  making  out  as 
against  Messrs.  Blunts  Bjoy  and  Blunts  the  case  alleged 
against  them  by  the  bill.  The  proposal  appears  plainly 
from  the  correspondence  to  have  originated  from  the 
F^lersj  and  not  from  Messrs.  Blunts  Rat/  and  Blunt. 
Throughout  the  proceedings  Mr.  Thomas  B.  Tyler  ap- 
pears to  have  been  most  active,  and  to  have  shewn  the 
greatest  care  and  caution  in  seeing  to  the  validity  and 
value  of  the  security. 

The  case  against  the  solicitors  proceeds  on  the  two 
grounds,  of  a  breach  of  trust  and  a  fraud  having  been 
committed  by  them ;  but  unless  fraud  can  be  made  out, 
there  is  no  principle  on  whicb  to  charge  them  as  trustees. 
There  is  no  foundation  whatever  for  the  charge  of 
fraud,  6000/.  were  invested  in  property  worth  10,000/.; 
the  money  was  perfectly  secure,  and  although  the  trus*» 
tee,  who  acted  with  full  knowledge,  and,  as  he  says, 
**  on  his  own  responsibility,"  committed  a  breach  of 
trusty  still  there  was  no  fraud,  full  value  was  given,  and 
the  6000/.  when  received  became  the  property  of  Baxter. 
The  case  has  no  resemblance  to  that  of  Wilson  v.  Moore^ 
in  which  agents,  having  notice,  applied  trust  fund  in 
payment  of  a  private  debt  due  to  them  from  their  prin- 
cipal, who  was  embarrassed  in  his  circumstances;  that 
was  a  case  of  fraud,  and  what  the  Court  held  was  this 
that  the  Defendants  could  not  retain  a  fund  which  they 
knew  to  belong  to  A.  in  payment  of  a  debt  due  to  them 
from  B,  There,  no  consideration  at  all  was  paid,  but 
here  full  consideration  was  given  for  the  trust  money, 
and  though  technically  a  breach  of  trust  as  against  the 
trustees,  still  there  is  no  semblance  of  fraud. 

If  then,  there  was  no  fraud,  Messrs.  Blunt^  Boy  and 
Bluntf  at  the  utmost,  were  mefe  agents,  and  as  such 

Pp  3  accountable 
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speculations,  or  involved  by  his  embarrassments,  and 
had  an  interest  in  getting  money  for  him  to  relieve  him 
from  his  embarrassments,  applied  to  Thomas  B.  Fyler^ 
and  proposed  to  him  to  lend  Baxter  a  sum  of  6000^  out 
of  the  trust  funds,  upon  the  security  hereinafter  men- 
tioned ;  and  they  recommended  such  security  to  Thomas 
B.  Tyler  as  being  a  sufficient  security." 


<( 


That  Messrs.  Blwit,  Roy  and  Blunt  acted  upon 
the  occasion  aforesaid,  not  only  as  the  solicitors  of 
Samuel  Baxter^  but  also  as  the  solicitors  of  Thomas  B. 
Fylerj  as  such  trustee  as  aforesaid ;  and  they  approved 
of  and  accepted  the  proposed  security  on  his  behalf; 
and  at  their  instance  and  under  their  advice,  the  sum  of 
60002.  was  afterwards  lent  and  advanced  to  Baxter  as 
hereinafler  mentioned,  and  a  great  part  if  not  the  whole 
of  such  sum  was  retained  by  them  for  their  own  use." 


^^  That  in  1825,  and  when  Messrs.  jB/i/n/,  JfZ(7y  and 
Blunt  procured  the  said  T'homas  B.  Tyler  to  lend  the 
sum  of  6000/.,  part  of  the  trust  funds  to  Baxter  as 
aforesaid,  he,  Baxter^  was  in  great  pecuniary  difficulties, 
and  was  largely  indebted  to  them,  the  said  Messrs. 
Bluntj  Roy  and  Blunt ;  and  Messrs.  Blunts  Roy  and 
Blunt  were,  to  some  extent,  concerned  or  interested 
with  him  in  his  building  speculations,  and  were  under 
pecuniary  liabilities  and  engagements  for  him  to  a 
large  amount;  and  that  when  they  applied  for  and 
procured  such  loan  to  be  made  to  him  as  aforesaid, 
they  had  a  direct  personal  interest  in  procuring  the 
same,  and  the  whole  of  the  said  sum  of  6000/.  was  paid 
into  their  hands,  in  order  that  the  same  might  be  ap- 
plied by  them,  partly  in  liquidation  of  the  said  Samuel 
Baxter^ s  debt  to  them,  and  partly  in  or  towards  pay- 
ment of  debts,  for  which  they  or  some  of  them  were 

personally 
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personally  liable^  and  had  come  under  engagements  to        lS4fl. 
pay/' 

''That,  under  the  circumstances,  the  aforesaid  loan  of 
the  said  sum  of  6000/.,  and  the  subsequent  dealings 
with  the  said  several  securities  were  not  only  breaches 
of  trust,  in  which  Messrs.  Blunty  Roy  and  Blunt  were 
parties,  but  were  direct  frauds  by  them  against  the 
Plaintiffs  and  the  trust  estate ;  and  that  Messrs.  Blunt^ 
ifey  and  Blunt  are  therefore  liable  in  equity  to  re- 
place the  said  trust  funds." 

The  bill  prayed,  as  against  Messrs.  Blunt,  Roy  and 
Blunt,  '<  that  they  might  be  declared  liable,  to  the  ex- 
tent of  the  trust  monies  which  came  to  their  hands  re- 
spectively, to  make  good  the  same,  and  that  they  might 
be  decreed  to  do  so  accordingly." 

The  Plaintiffs  failed  in  substantiating  by  evidence 
these  grave  charges  of  fraud,  as  will  be  found  noticed  in 
the  judgment  of  the  Court 

Mr.  Kindersley  and  Mr.  Teed,  for  the  Plaintiffs,  made 
no  claim  against  James  C  Fyler  further  than  was  ne- 
cessary to  charge  the  other  parties.  They  directed 
their  argument  principally  against  Messrs.  Blunt,  Roy 
and  Blunt,  and  contended,  that  the  lending  the  money 
on  leasehold  security  was  unauthorised  by  the  deed,  and 
constituted  a  plain  breach  of  trust  against  all  parties 
concerned ;  that  those  who  participated  in  the  first 
fault,  were  liable  for  all  that  subsequently  happened, 
unless  they  could  shew  that  the  fund  had  been  brought 
back  into  a  proper  state  of  investment 

That  Messrs.  Blunt,  Roy  and  Blunt,  admitting  that 
they  knew  that  the  money  was  trust  money,,  had  con- 

Pp  2  structive, 
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1841.  because  there  was  no  authority  at  all  to  change  the 
security,  yet  it  was  done  manifestly  for  the  advantage 
of  one  of  the  cestui  que  trusts^  and  with  the  consent  of 
some  of  the  others ;  and  if  that  were  so,  —  if  all  this  has 
taken  place  with  the  consent  of  the  parties  now  com- 
plaining, it  certainly  appears  to  me  that  they  would  not 
have  any  right  to  maintain  this  suit,  for  volenti  nonft 
injuria.  If  they  have  authorized  this  course  of  dealing 
with  their  own  fund,  it  would  be  in  the  highest  degree 
unjust,  to  permit  them  to  establish  a  claim  against  those 
who  have  acted  under  their  authority.  There  is  no 
evidence  upon  which  I  can  properly  act  as  to  that 
matter;  but  I  am  clearly  of  opinion  that  there  must  be 
an  inquiry  whether  these  investments,  or  any,  and  which 
of  them,  took  place  with  the  consent  of  any  of  these 
parties,  with  liberty  for  the  Master  to  state  special  cir- 
cumstances. 

But  there  are  other  persons  sought  to  be  charged, 
as  to  one  of  whom,  namely,  Mr.  Monroj  I  conceive 
there  is  no  doubt  at  ail.  The  circumstances  under 
which  he  came  into  this  trust,  are  not  such  as  appear 
to  me  to  render  him  in  any  degree  liable  for  the 
breaches  of  trust  that  have  been  committed.  The  other 
parties  are  Messrs.  Blunty  Roy  and  Blunty  in  respect  of 
whom  alone  the  argument  of  this  day  has  been  ad- 
dressed to  me.  Messrs.  Blunts  Bx>y  and  Blunt ^  at  the 
date  of  the  first  of  the  transactions  which  is  now 
brought  into  question,  happened  to  be  the  solicitors  of 
Mr.  Thomas  Bilcliffe  Fi/ler,  who  calls  himself  the  acting 
trustee  in  this  matter,  and  also  the  solicitors  of  Mr. 
Baxter^  who  desired  to  have  this  loan ;  and  it  is  alleged, 
that  their  own  personal  interests  were  so  involved  in  the 
transaction,  that  they  must  be.  considered  to  have  acted 
not  as  solicitors  and  agents  alone,  but  as  persons,  who, 
being  solicitors   and  agents,  took    advantage   of  their 

position, 
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position,  to  acquire  a  benefit  for  themselves  at  the  hazard,  1841. 
if  not  to  the  prejudice  of  the  trust;  and  that,  under  those 
circumstances,  the  Court  ought  to  impute  to  them  the 
duty  of  seeing  to  the  due  application  of  this  trust  money ; 
in  other  words,  will  impute  to  them  the  character  of  trus- 
tees. The  argument,  as  it  was  first  addressed  to  me, 
was  certainly  pushed  to  a  greater  extent  than  I  have 
ever  heard  attempted  with  regard  to  charging  persons 
with  the  duty  of  trustees.  It  has  now  been  most  pro* 
perly  reduced  within  narrower  limits,  and  their  liability 
turns  upon  the  point  which  I  have  last  adverted  to  — 
whether  they  can  be  considered  as  having  so  involved 
their  own  personal  interests,  in  the  matter  in  which  they 
were  concerned  as  agents,  that  this*  Court,  in  the  ex- 
ercise of  its  jurisdiction,  ought  to  impute  to  them  the 
character  of  trustees.  I  do  not  mean  to  decide  it  at 
this  moment,  because  I  think  I  ought  to  look  at  one  or 
two  cases  before  I  come  to  a  decision  upon  it;  but^ 
looking  at  the  facts  as  far  as  they  relate  to  these  gentle- 
men, they  stand  thus :  —  Being  such  solicitors  as  I  have 
mentioned,  at  the  time  when  the  first  transaction  took 
place,  a  large  debt  was  due  to  them  from  Mr.  Baxter. 
The  sum  which  was  raised,  was  received  by  them  for 
him,  carried  to  the  general  account  between  them,  and 
applied  therefore  in  immediate  liquidation  of  the  debt 
which  was  due  to  them  from  Mr.  Baxter.  So  that 
there  can  scarcely  be  a  doubt ,  that  they  had  an  imme- 
diate advantage  from  the  completion  of  this  transaction; 
but  then  it  is  said,  that  they  got  this  advantage,  by  im- 
properly inducing  their  client  the  trustee,  knowingly  to 
commit  a  breach  of  trust.  Is  that  made  out?  Did 
they  knowingly  induce  him  to  commit  a  breach  of 
trust?  They  did  not  apply  to  him  to  have  this  done; 
on  the  contrary,  he  being  desirous  to  effect  this  object  ~* 
to  change  the  security  so  as  to  procure  a  higher  rate  of 
interest,  applied  to  them,  in  order  that  they  might  assist 

^  him 
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1841.  him  in  finding  a  fit  security  for  the  purpose,  and  they, 
being  applied  to  by  him,  did,  in  compliance  with  his 
request,  look  out  for  a  security.  Unfortunately  they 
found  that  security  from  another  client,  and  therefore 
got  involved  in  that  perplexity,  which  all  solicitors  get 
entangled  iu,  when  they  are  acting  for  persons  who 
may  have  opposite  interests.  A  gentleman  of  the  name 
of  Dimond  seems  undoubtedly  to  have  been  consulted 
for  the  interest  of  some  of  this  family.  In  what  capacity 
he  was  consulted,  or  what  advice  he  gave,  does  not  very 
clearly  appear  to  me.  It  does  appear  by  the  whole  of 
the  transactions,  that  Messrs.  Bluntj  Boy  and  Blunt 
were  acting  as  the  solicitors  of  Thomas  B.  Fyler^  by  the 
preparation  of  the  deeds,  by  the  deeds  being  in  their 
possession  afterwards,  and  so  on.  The  trust  money, 
which  was  properly  invested,  was  sold  out,  Mr.  Biy 
being  one  of  the  persons  named  in  the  power  of  at- 
torney for  its  sale ;  this  fact  has  not  been  dwelt  upon, 
but  still  it  is  in  some  respects  an  important  circum- 
stance to  take  notice  of.  It  appears  also  that  they  re- 
ceived tlie  6000/.  for  Mr.  Baxter ;  Baxter  was  giving 
security  which  turned  out  to  be  ample,  in  exchange 
for  this  money,  and  the  trustees,  receiving  ample  secu- 
rity, pay  the  money  to  Mr.  Boy  as  the  agent,  and  on 
the  account  of  Baxter.  When  the  trustees  got  the 
security,  they  made  it  subject  to  the  trust,  and  the  money 
which  was  paid  over  could  scarcely  then  be  considered 
as  trust  money ;  it  was  intended  to  be  given  to  Baxter 
for  his  own  use,  and  was  given  to  him  by  the  hands 
of  Bltint^  Boy  and  Blunt.  I  do  not  mean  to  state 
finally  my  opinion  upon  it,  but  if  this  be  the  state 
of  the  transaction,  can  the  case  be  considered  exactly 
like  that  of  Wilson  and  Moore,  where  the  agent  of  the 
trustee  had  standing  in  the  name  of  the  trustee  certain 
sums  of  money,  which  he  afterwards,  pursuant  indeed  to 
the  order  of  the  trustees,  applied  to  a  purpose  contrary 

to 
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to  the  trust?  Was  this  money,  at  the  moment  it  was  1841. 
placed  in  the  hands  of  Blunl^  Roy  and  Bluni^  to  be 
considered  as  trust  money?  Must  they  be  considered 
as  so  involved  with  their  client  the  trustee,  that  the 
exchange  of  the  security  for  the  money  cannot  be  con« 
sidered  as  a  complete  substitution  of  one  for  the  other, 
but  as  still  continuing  to  retain  its  character  of  trust 
money?  I  apprehend  really  that  the  whole  case  de- 
pends on  this;  because  it  must  be  admitted  that  this 
was  the  transaction  by  which  all  the  future  loss  was 
occasioned.  If  this  money  had  been  allowed  to  remain 
in  its  original  state  of  investment,  no  loss  could  have  after- 
wards taken  place,  by  the  diminution  of  the  value  of  the 
house  in  Upper  Grosvenor  Street ;  but  it  was  that  trans- 
action which  led  to  all  the  rest  The  Plaintiffs  in  this 
tause  are  not  content  to  take  up  the  transaction  at  the 
time  when  the  trust  money  stood  in  that  sufficient  and 
secure  investment,  partly  in  stock  and  partly  on  the 
mortgage  upon  an  estate  of  sufficient  value;  but  pro- 
fessing themselves  to  be  most  exceedingly  reluctant  to 
do  any  thing  by  which  they  may  charge  Mr.  James  C. 
Fyler  their  benefactor ;  say,  in  substance,  we  would 
rather  attack  him,  however  ungraciously,  than  leave 
Messrs.  Blunt,  Roy  and  Blunt  unassailed.  If  they 
have  a  right  to  charge  Mr.  James  C.  Fyler^  of  course 
they  must  have  the  benefit  of  it ;  and  whatever  one  may 
think  of  the  feelings  by  which  persons  are  actuated  in 
such  a  case,  there  is  an  undoubted  necessity  to  give 
effect  to  any  rightful  claim  which  they  make.  .  Cases 
which  are  very  painful  are  not  unfrequent  in  this  Court; 
we  find  a  married  woman  throwing  herself  at  the  feet  of 
the  trustee,  begging  and  entreating  him  to  advance  a 
sum  of  money  out  of  the  trust  fund  to  save  her  husband 
and  her  family  from  utter  and  entire  ruin,  and  making 
out  a  most  plausible  case  for  that  purpose ;  his  com- 
passionate feelings  are  worked  upon ;  he  raises  and  ad- 
vances 
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1841.        vances  the  money;  the  object  for  which  it  was  given 
^^^^"^     entirely  fails;  the  husband  becomes  bankrupt;  and  in 
V.  a  few  months  afterwards  the  very  same  woman  who  in- 

Fylsr.  duced  the  trustee  to  do  this,  files  a  bill  in  a  court  of 
equity  to  compel  him  to  make  good  that  loss  to  the 
trust.  These  are  cases  which  happen ;  they  shock 
everybody's  feelings  at  the  time,  but  it  is  necessary  that 
relief  should  be  given  in  such  cases :  for  if  relief  were 
not  given,  and  if  such  rights  were  not  strictly  main- 
tained, no  such  thing  as  a  trust  would  ever  be  preserved. 
The  hardship,  therefore,  of  individual  cases  must  not 
be  taken  into  consideration,  and  if  these  parties  think  fit 
to  insist  on  their  strict  rights,  they  are  entitled  to  have 
them. 

I  will  look  into  the  authorities  which  have  been  cited*, 
and  mention  this  case  again ;  but  this  I  must  say,  that  if 
I  should  hold  that  Blunt,  Boy  and  Bkait  have  made 
themselves  liable,  they  are  entitled,  just  as  much  as  any 
other  party,  to  the  benefit  of  an  inquiry,  whether  this 
was  done  with  the  consent  of  the  cestui  que  tnists. 


March  1.  Tlie  Master  oftlte  Rolls.     In  this  bill  it  is  alleged, 

that  Messrs.  Blunt,  Roy  and  Blunt,  the  solicitors  of 
Thomas  Bilcliffe  Fylcy\  and  also  of  Samuel  Baxter,  being 
creditors  of  Mr.  Baxter  to  a  largp  amount,  and  being 
connected  with  him  in  his  building  speculations,  or  in- 
volved by  his  embarrassments,  and  liable  for  the  pay- 
ment of  debts  which  he  owed  to  other  persons,  did,  for 
the  purpose  of  procuring  payment  of  the  debt  due  to 
themselves,  and  relieving  themselves  from  their  liabilities 
to  other  persons  for  Baxter,  knowingly  prevailed  upon 
Thomas  Bilcliffe  Fyler,  who  was  a  trustee  for  the 
Plaintiffs,  to  violate  his  trust,  and  lend  6000/.  trust 
money  to  Baxter,  in  order  that  thcy^  as  Baxters  agents, 

might 
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might  receive  the  amount,  and  apply  the  same  for  I^^^* 
their  own  benefit,  in  satisfaction  of  the  debts  due  to 
themselves,  and  for  which  they  were  liable  to  other 
persons.  And  it  is  charged,  that  this  loan  and  the  sub- 
sequent dealings  with  the  money  were  not  only  breaches 
of  trust  to  which  Blunt,  Jtoy  and  Bltmt  were  parties, 
but  were  direct  frauds  by  them  against  the  persons  en- 
titled to  the  trust  money.  If  the  fects  were,  as  alleged, 
I  conceive  that  the  Plaintiffs  would  be  entitled  to  the 
relief  which  they  pray;  but  it  appears  to  me,  that  in 
the  commencement  of  the  transaction,  Bhrnt,  Boy  and 
Blunt  had  no  knowledge  of  the  trusts,  or  of  the  power 
of  the  trustees,  and  that  although  they  were  the  solicitors 
of  Thomas  Bilcliffe  Ftjler  the  trustee,  and  at  his  request 
suggested  the  proposed  security,  yet  that  they  neither 
advised  him  as  to  his  powers  under  the  trust  deed,  nor 
suggested  to  him  the  propriety  or  expediency  of  the 
loan ;  and  that  the  proposed  security  was  suggested  by 
them  only  in  consequence  of  Tliomas  Bilcliffe  Fyla^s 
application  to  them.  In  the  progress  of  the  treaty, 
Bhmty  Roy  and  Blunt  became  informed  that  the  money 
intended  to  be  lent  was  trust  money,  in  which  infants 
were  interested  (a),  and  it  appears  that  Mr.  Dimond,  or 
the  firm  of  Baker  and  Dimond,  was  in  some  manner 
employed  for  the  trustees,  and  cestuis  que  trusts,  or  some 
of  them.  Mr.  A^,  in  the  letter  of  the  19th  October 
1825,  which  was  read  in  evidence,  after  representing 
the  wants  of  Baxter,  says,  "  Your  surveyor  has  reported 
on  the  value,  and '  we  have  explained  to  Mr.  Dimond 
the  exact  nature  of  the  security,  which  is  simply  a  lease 
from  Lord  Grosvenor ;  any  other  circumstances  attend- 
ing it  are  particularly  the  subjects  of  consideration  for 
you  and  Mr.  Dimond;  but  you  should  decide  one  way 
or  other,  as  it  is  a  serious  inconvenience  to  Mr.  Baxter 

that 
(a)  Letter  of  18th  September  1825. 
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that  the  business  should  continue  open."  It  further 
appears  by  the  letter  of  the  20th  October  that  the  power 
of  attorney,  under  which  it  was  intended  to  transfer  the 
stock,  was  with  Mr.  Dimond;  and  from  the  whole 
transaction  it  must,  I  think,  be  collected  that  the  trustee 
did  not  rely  on  Blunts  Roy  and  Blunt  alone.  The  loan 
was  proposed  by  the  trustee;  on  his  application  the 
particular  security  was  proposed  by  Blunty.  Ray  and 
Blunt;  the  title  was  explained  to  Mr.  Dimond;  the  value 
was  ascertained  by  a  surveyor  employed  by  Mr.  F^ler 
himself;  Blunts  Roy  and  Blunt  informed  Mr.  FyUr 
that  other  circumstances  attending  the  transaction  were 
particularly  subjects  of  consideration  for  himself  and 
"Mr.  Dimond;  and  the  drafts  of  the  deed  and  bond, 
though  prepared  by  Blunt^  Roy  and  Blunt,  were  sent 
by  them  to  Baker  and  Dimond  for  their  perusal  and  ap- 
probation, on  the  behalf  (as  it  is  expressly  stated  in  a 
part  of  the  answer  of  Bbintj  Roy  and  Blutit  which  has 
been  read  against  them  as  evidence)  of  Margaret  Fyler 
and  the  trustees ;  and  it  seems  to  have  been  by  the  ad- 
vice of  Mr.  Brodiej  obtained  by  Messrs.  Baker  and  Di- 
mond, that  a  guarantee  was  demanded  for  payment  of 
the  ground  rent  of  the  house  intended  to  be  mortgaged, 
and  of  the  interest  of  the  mortgage  money  so  long  as 
the  house  should  continue  untenanted  and  unsold.  The 
required  guarantee  was  given  by  Blufitj  Roy  and  Blunt, 
and  the  transaction  being  completed  on  the  29th  of  Oc- 
tober 1825,  Blunt,  Roy  and  Blunt  kept  the  securities 
including  their  own  guarantee  in  their  possession  for  the 
trustees. 


To  some  extent,  therefore,  though  not  to  the  extent 
and  in  the  manner  alleged,  Blunt,  Roy  and  Blunt,  not- 
withstanding the  employment  of  Dimond,  or  Baker  and 
Dimond  were  acting  as  solicitors  for  the  trustees.  They 
were  at  the  same  time  creditors  of  Baxter  to  the  amount 

of 
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of  nearly  SOOO/.)  they  personally  gave  the  guarantee        IS^l. 
which  was  required  for  completing  the  security;  they 
received  the  money  and  carried  it  to  the  credit  of  Baxter's 
account  with  them ;  and  at  a  subsequent  period  the  account 
between  themselves  and  Baxter  was  in  favour  o( Baxter* 

But  the  allegations  in  the  bill  that  Blunt^  Boy  and 
Blunt  were  connected  with  Baxter  in  his  building  specu- 
lations and  embarrassments,  and  that  they  were  liable 
for  debts  owing  by  Baxter  to  other  persons,  are  wholly 
unsupported  by  evidence;  and  although  it  appears  to 
me  probable  that  before  the  transaction  was  concluded, 
Bluntj  Bjoy  and  Blunt  had  the  means  of  knowing,  and 
possibly  did  know,  that  the  leasehold  security  was  not 
authorised  by  the  trust,  yet  the  fact  is  not  proved  to 
have  been  so,  and  they  do  not  appear  to  have  advised 
the  trustee  on  the  subject,  and  they  had  reason  to  think 
that  in  that  matter  he  acted  either  on  his  own  opinion 
or  on  other  advice. 

There  can  be  no  doubt,  but  that  the  transaction  on 
the  part  of  the  Idlers,  though  erroneous,  was  bon&Jide 
intended  to  be  beneficial  to  Mrs.  Fyler^  and  not  preju- 
dicial to  her  children,  but  being  unauthorised  and  a 
subsequent  loss  (which  could  not  have  occurred  but  for 
the  first  deviation  from  the  trust)  having  happened,  the 
principals  may  be  liable.  The  transaction  was  con- 
ducted by  Blunt,  Roy  and  Blunt,  and  the  charge  against 
them  is  principally  supported  by  inferences  deduced 
from  her  interest,  and  leading,  it  is  said,  to  the  conclu- 
sion that  they  prevailed  on  the  trustee,  or  being  his 
solicitors  permitted  him  to  commit  a  breach  of  trust 
for  their  benefit,  under  semblance  of  the  transaction 
being  a  loan  to  Baxter,  ,^ 

But  a  charge  of  this  nature  should  be  manifest  from 
the  transaction  itself,  and  should  be  distinctly  proved ; 

their 
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1841.  their  knowledge  of  the  limited  powers  of  the  trustees  is 
not  proved,  and  the  facts  established  do  not  warrant  the 
inferences  drawn  from  them.  The  security  was  of  ample 
value,  no  mere  semblance,  but  a  real  and  valuable  security. 
Baxter  J  or  Bbint^  Bxy  and  Blunt^  by  means  of  such  se- 
curity could  have  had  no  difficulty  in  procuring  the  loxm 
elsewhere ;  the  security  in  the  hands  of  the  trustees  af- 
forded them  the  means  of  recovering  the  money ;  and 
the  facts  admitted  as  to  the  state  of  the  account  between 
BhifU^  Roy  and  Bbmt  and  Baxter^  so  far  from  neces- 
sarily leading  to  the  conclusion  desired  by  the  Plaintiffs, 
are  consistent  with  the  supposition,  that  the  whole  amount 
of  the  mortgage  money  was  applied  in  payments  to  other 
persons  pursuant  to  the  orders  of  Baxter,  How  the 
case  really  stood  does  not  appear,  but  the  Plaintifl^ 
who  have  had  the  means  of  investigating  the  account  of 
the  dealings  between  Baxter  and  Blunt,  Bxy  and  Blttnty 
and  have  produced  no  evidence  on  the  subject,  are  not 
entitled  to  presume  all  the  material  facts  to  be  such  as 
will  support  their  charge. 

In  the  transaction  of  1825  the  breach  of  trust  con- 
sisted, not  in  the  misapplication  of  the  money  given  as 
a  consideration  for  the  mortgage,  but  in  the  acceptance 
of  a  security  not  authorised  by  the  trust. 

The  trustees  having,  without  authority,  procured  and 
accepted  in  lieu  of  so  much  stock,  an  unauthorised  but 
ample  security  for  so  much  money,  became  responsible 
for  any  future  loss  traceable  to  that  first  error.  Upon 
consideration  it  appears  to  me,  that  solicitors  who  know- 
ingly procured  this  to  be  done  for  their  own  benefit, 
ought  to  be  considered  as  partakers  in  the  breach  of 
trust ;  but  the  case  should  be  proved,  and  not  founded 
on  uncertain  and  perhaps  altogether  untrue  inferences. 

Blunt, 
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Bluntj  Roy  and  Blunt,  by  the  position  in  which  they        l?*\i 
placed   themselves    in    relation   to   the  borrower   and 
lender  of  this  trust  money,  have  exposed  themselves 
to  this  mvestigation,  which  I  own  does  not  appear  to 
me  to  have  been  unreasonably  instituted ;  but  I  think 
that  the  charge  against  them  is  not  established ;  and 
that  they  are  not  answerable  to  the  Plaintiffs  for  the 
breach  of  trust  which  was  committed  in   1825,  or  for 
the  unauthorised  investment  of  the  trust  money  which 
was  then  made.     The  ample  security  which  was  taken 
in  1825,  was,  in   1827)  exchanged  for  other  security, 
part  of  which  ultimately  proved  to  be  deficient,  and 
occasioned  the  loss  which  has  occurred.     Blunt,  Roy 
and    Blunt  were  also    employed   in   this    transaction, 
by  means  of  which  their  guarantee  ceased,  and  this 
interest    has   again,   I   think   not    unreasonably,   sub- 
jected their  conduct  to  investigation;  but  in  this  case 
also,  Mr.  Thomas  Bilcliffe  Fyler  took  on  himself  the 
sole  care  and  responsibility  of  ascertaining  the  value  of 
the  security ;   and  thinking  that  Blunt,  Roy  and  Blunt 
are   not  answerable  for  the  consequences  of  the  un- 
authorised  investment  in    1825,  and   seeing    nothing 
wherewith  to  charge  them  in  the  transaction  of  1827 
taken  by  itself,  it  does  not  appear  to  me  that  they  are 
chargeable  for  the  loss  occasioned  by  the  deterioration 
of  the  house  in  Upper  Grosvenor  Street. 

Though  the  direct  allegations  of  fraud  against  Blunt, 
Roy  and  Blunt  are  unfounded ;  yet  seeing  that,  by  in- 
volving their  own  personal  interests  in  the  transactions, 
they  have  rendered  an  investigation  into  their  conduct 
not  unreasonable ';  I  must,  in  dismissing  the  bill  against 
them,  do  so  without  costs. 

As  to  Mrs.  Fyler,  an  inquiry  must  be  directed  as  to 
her  concurrence. 

Vol.  III.  Q  g 
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Dec.  18, 19. 
21.  S4. 


COLVILE  V.  MIDDLETON. 


A  testator 
devised  his 
estate  X  to 
trustees,  for 
sale,  for  pay- 
ment of  his 
debts  and  le- 
gacies, in  ex- 
oneration of 
his  personal 
estate;  and 
after  reciting 
that  he  be* 


npHE  testator,  Nathaniel  Lee  Acton^  being  possessed 
-■■    of  several  estates,  distinguished  by  the  names  of 


the  Claydon  estate,  the  Bamford  estate,  and  the  Baylham 
estate,  by  his  will  dated  in  1823,  devised  his  Qaydon 
estate  to  trustees  to  sell  the  same,  or  such  part  there- 
of, as  would,  in  exoneration  of  his  personal  estate^  raise 
money  sufficient  to  pay  the  mortgages  thereon,  and 
the  legacies  payable  under  his  father's  will,  and  all 
caine  entftled  interest  thereon,  and  all  his  debts  due  on  simple  con- 
on  his  mar-  tract,  and  the  several  leiracies  and  sums  by  his  said 
nape  to  a  sum      ^    ^  °  ^ 

of  7442/.  of      will  given  and  directed  to  be  paid,  not  charged  upon 

received^   *     ^"y  ^^  ^^  ^^'^  ^^^'  estates ;  together  with  such  costs 

2442/.,  and  and  charges  as  should  be  necessarily  incurred  by  his 
the  5000/.  re-        . ,  °  ...  ^  ,         "^  r        • 

maineddue,he  said  trustees  and  his  executors,  by  reason  of  or  in  any 

bequeathed  manner  incident  to  the  sale,  or  the  execution  and  per- 
2442/.  to  be  ...  o  I 

paid  out  of       formance  of  his  will  and  the  trusts  thereof;  and  should 

of^th  t^t^  apply  the  same  in  payment  thereof  accordingly ;  and 
X,  und  the      the  residue  was  to  be  laid  out  in  land,  to  be  settled  to 

when  and  if      ^^^  "^^^  declared  concerning  his  manor  of  Baylham, 
the  same 

should  be  re-  rrii  i        i     •      i  i  •     t>       /•     »  i  • 

ccivcd  and  -1  ^^  testator  also  devised  his  Bamford  estate,  subject 

got  in,  but  not  to  the  pavmeut  of  the  mortgages  thereon,  to  trustees 

otherwise,  to  *    "  ^    , 

A,,  B ,  c\,  and  for  500  years,  for  payment  of  his  bonds  not  connected 

D.  equally ; 

and  in  case 

the  5000/. 

should  be  re-         . .i 

ceived  by  him  settlement. 

in  his  lifetime, 
he  directed 

the  same  to  be  raised  out  of  the  estate  X,  The  testator  received  the  5000/.  Held 
that  the  legacy  was  demonstrative,  and  that  it  was  a  charge  upon  the  general  per- 
sonal estate  as  well  as  on  the  estate  X. 

Personal  estate  held,  upon  the  context  of  a  will,  not  exonerated  from  the  pay- 
ment of  debts  and  legacies;  where  a  real  estate  devised  for  the  payment  thereof, 
in  exoneration  of  the  personal  estate,  proved  to  be  insufficient. 


or  given  with  any  mortgage  or  mortgages;  with  re- 
mainder to  Sir  Philip   Broke  and  his  issue,   in  strict 


The 
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The  testator  then  devised  the  Baylham  estate  to  Sir        1841. 
William  Middleton  for  life,  with  remainders   in  strict     ^^^T''^^'^ 

COLTILB 

settlement;  and  after  reciting  that  by  the  settlement  v. 

made  previous  to  his  marriage,  he  became  entitled  to 
the  sum  of.  7442/.,  being  the  remainder  of  the  portion 
or  fortune  of  Stisannah^  his  first  wife,  of  which  sum  of 
7442/.  he  had  then  received  only  the  sum  of  2442/.,  and 
that  the  remaining  sum  of  5000/.  was  still  due  to  him, 
for  which  he  received  interest,  the  said  testator  N,  Lee 
Acton  thereby  gave  and  bequeathed  the  sum  of  2442/. 
to  be  paid  by  and  out  of  the  monies  to  arise  by  the 
sale  of  his  estates  devised  to  be  sold  as  aforesaid,  and 
also  the  sum  of  5000/.  when  and  if  the  same  should 
be  received  and  got  in,  but  not  otherwise,  unto  Hannah 
Elizabeth  Gillman^  Emily  GiUman^  and  Francis  Gill" 
man^  equally  to  be  divided  between  them,  share  and 
share  alike ;  and  in  case  the  said  sum  of  5000/.  or  any 
part  thereof  should  be  received  by  him  the  said  tes- 
tator in  his  lifetime,  then  he  directed  that  the  same  or 
so  much  thereof  as  should  be  so  received,  should  be 
raised  and  paid  out  of  the  monies  to  arise  by  the  sale 
of  his  real  estates  devised  to  be  sold  as  aforesaid.  He 
then  gave  several  general  and  specific  legacies ;  and  after 
directing  the  sale  of  certain  specified  chattels,  he  de- 
vised the  residue  of  his  real  estate  and  all  the  residue 
of  his  personal  estate  and  efiects,  of  what  nature  or  kind 
soever,  which  he  should  die  possessed  of,  or  entitled  to, 
or  have  any  power  to  dispose  of,  and  also  the  sale 
monies  lastly  thereinbefore  mentioned,  and  which  should 
remain  after  payment  of  all  hisjuneral  and  testamentary 
expences^  and  all  charges  incident  thereto,  as  to  one 
moiety  in  trust  for  Lady  Middleton^  and  as  to  the 
other  moiety  in  trust  for  Caroline  Acton. 

By   a   codicil   he  devised   his   CraoDfield  and  other 
estates  to  trustees,  in  fee  in  trust  to  sell  and  to  pay  all 

Q;  2  such 
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1841.       such  principal  monies  and  interest  as  he  might  happen 
^^^*^     to  owe  at  the  time  of  his  decease,  either  upon  mortgage 
V.  bond)   or   simple  contract;   also   all    such   charges  as 

MiDDLETON.  gh^^ij  be  then  payable  under  his  said  late  father's  will, 
with  any  interest  due  or  to  accrue  due  for  the  same, 
and  the  several  legacies  and  sums  in  and  by  the  said 
testator's  will  given  and  directed  to  be  paid,  and  not 
charged  upon  any  of  his  real  estates,  together  with  such 
costs  and  charges  as  should  be  necessarily  incurred; 
it  being  his  will  and  desire,  that  his  own  hereditary 
estates  and  property  should,  if  in  his  power,  be  left  un- 
encumbered, and  that,  unless  it  should  be  necessary,  no 
part  of  the  said  hereditaments,  which  in  and  by  the  first 
thereinbefore  recited  devise  in  his  said  will,  or  those 
comprised  in  the  said  term  of  500  years  respectively, 
should  be  sold  or  mortgaged  by  his  said  trustees. 

The  testator  died  in  1836,  having  in  his  lifetime  re- 
ceived the  50002.  referred  to  in  his  will,  as  being  due  to 
him  under  his  marriage  settlement. 

The  personal  estate,  and  the  produce  of  the  sale  of 
the  real  estate  charged  therewith,  were  together  in- 
sufficient for  the  payment  of  the  debts  'and  legacies  of 
the  testator. 

The  first  question  was,  whether  the  personal  estate 
had  been  exonerated,  altogether,  from  payment  of  the 
debts  and  legacies ;  and,  secondly,  whether  the  sums  of 
24'4'2/.  and  5000/.  were  specific  or  demonstrative  le- 
j^acies ;  in  other  words,  whether  they  were  payable  only 
out  of  the  produce  of  the  Clat/don  estate,  or  were  also 
a  charge  on  the  personal  estate. 

Mr.  Pembcrton  and  Mr.  JVood^  for  the  Plaintiffs  the 
trustees,   who  were  also   interested  as  legatees,   cited 

Hancox 
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Hancox  v.   Abbey  (a),  Aldrich  v.  Cooper  (i),  Page  v.       1841. 
Leapingwell  (c\    Gwynne  v.    Edwards  (d),    Greene  v.    ^^''^^^*'^ 

^^  \yOLTII«B 

Greene,  {e)  v, 

MlDDLETON. 

Mr.  C  P.  Cooper  and  Mr.  ^/t/n/,  for  Lady  Middle^ 
ton  the  residuary  legatee,  contended,  that  the  personal 
estate  was  exempted  as  against  every  one,  except  credi- 
tors ;  that  the  testator  had  charged  the  daydon  estate  with 
the  costs,  charges,  and  expenses  of  administration,  which 
would  otherwise  have  fallen  on  the  personal  estate ;  and 
that  this  and  other  circumstances  shewed  that  it  was  the 
testator's  intention  that  the  residuary  legatees  should  take 
the  personal  estate,  exonerated  from  the  payment  of  the 
debts  and  legacies,  and  charged  only  with  the  ^^  funeral 
and  testamentary  expenses,  and  all  charges  incidental 
thereto;"  Bootle  v.  Blundell{g)j  Silk  v.  Prime  (A),  Mor- 
row  V.  Busk  (i),  WiUiams  v.  The  Bishop  ofLandaff.  (A) 

Mr.  Kindersley  and  Mr.  James  Parker^  for  Sir  W.  Mid^ 
dleton^  the  devisee  of  the  Baylham  estate,  contended  that 
the  bond  debts  unconnected  with  mortgages  were  payable 
wholly  out  of  the  500  years*  term ;  so  as  to  leave  the  per- 
sonal estate  applicable  to  the  payment  of  the  other  debts 
not  otherwise  provided  for ;  that  the  mortgage  debts  on 
the  Claydon  and  Baylham  estates,  by  the  express  terms 
of  the  will  ought  to  be  wholly  paid  out  of  the  former ; 
that  the  mortgage  debts  on  the  Claydon  estate,  but  not 
those  on  the  Bamford  estate,  ought  to  be  paid  out  of  the 
personal  estate,  both  as  against  the  residuary  legatees, 
notwithstanding  the  bequest  was  after  payment  of  funeral 
and  testamentary  expenses  {Bam  on  Assets^  44.),  and  as 

against 

(fl)  11  Vei,  179.  ^g)  1  Mer.  193. 

(b)  8  Vei.  381.  (A)  i  Dick.  384.,  and  1  B.  C. 

(c)  18  Ves.  463.  C.  158.  n. 

id)  2  Rust.  289.  n.  (0  1  (^ox,  185. 

ie)  4  Mad.  148.  {k)  lb.  854. 

Q?  3 
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184L        against  the  legatees  unsatisfied  by  the  estates  devised 
^r^^^^     for  sale ;  and  lastly,  that  the  legacy  to  the  Gillmans  was 
V,  exclusively  charged  on  the  Claydon  estate. 

MiDDLETON. 

Mr.  Tinney  and  Mr.  RomiUyj  for  Sir  Philip  Broke 
and  another,  the  devisees  of  the  Bamford  estate,  con- 
tended that  the  bonds  and  mortgages  were  primarily 
chargeable  on  the  personal  estate,  and  then  on  the  real 
estate :  and  that  there  ought  to  be  a  contribution  as  be- 
tween the  Claydon  and  Baylham  estates,  in  those  cases 
in  which  both  estates  were  included  in  one  mortgage 
security.     They  cited  'Noel  v.  Lard  Henley,  (a) 

Mr.  Girdlestone  and  Mr.  Skadwellf  for  the  legatees  of 
the  74422.,  contended  that  although  the  I^acy  was 
directed  to  be  paid  out  of  the  real  estates  devised  to  be 
sold,  still  it  was  not  less  payable  out  of  the  general  per- 
sonal estate,  it  being  in  the  nature  of  a  demonstrative  and 
not  of  a  specific  legacy.  They  cited  Boberts  v.  Pocock  (i). 
Smith  V.  Fitzgerald  (c),  Mann  v.  Copland  (d)^  Faucler 
v.  JVilloughby  {e\  JVillox  v.  BJiodes  (g),  M^Leland  v. 
Sha*w  (//),  Savile  v.  Blacket,  (/) 

Mr.  ColeridgCy  for  a  trustee. 

Mr.  Pembrrton,  in  reply. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
monies,  arising  from  the  sale  of  the  testator's  real  estate 
devised  in  trust  for  sale,  were  primarily  applicable  to 
the  payment  of  the  simple  contract  debts  and  legacies, 
and  that  the  personal  estate  was  then  liable  to  make 

good 

(a)  Dan,  Rep.  21 1.  {e)  2  S,  4^  S.  554, 

ib)  4  Vet,  J  50.  (g)  2  Russ,  452. 

CO  5  Vet.  4-  £,  2.  (A)  2  Sch.  ^  Lef,  S3S. 

(d)  2  Madd.  22.3.  (i)  i  P.  Hmt,  778. 


CASES  IN  CHANCERY. 


575 


good  the  deficiency;  and  he  reserved  his  judgment  on        1841. 
the  other  point.  ""^^^ 


The  Master  of  the  Rolls. 

I  have  read  over  the  will  in  this  case,  and  the  autho- 
rities cited,  and  I  think  that  these  two  legacies  are 
demonstrative  and  not  specific.  [His  Lordship  re- 
ferred to  the  terms  of  the  bequest  and  proceeded.]  If 
the  expressions  of  the  testator  had  been,  *^  I  hereby  give 
this  sum  to  these  persons,"  it  is  conceded  that  the  be- 
quests would  have  been  demonstrative,  but  it  is  alleged 
that  the  particular  words  which  he  has  used  have  a 
di£Perent  effect.  The  case  of  77ie  Attomey^General  v. 
Parkin  (a)  was  much  stronger ;  there,  a  testator  enume- 
rated mortgages,  bonds,  and  notes  due  to  him,  and  gave, 
out  of  the  interest,  an  annuity  to  A,  for  life,  and  after  her 
death  directed  the  securities  to  be  vested  in  trustees  for 
charitable  uses.  Some  of  the  securities  were  paid  off, 
and  new  securities  taken  after  the  will,  the  bequest  was 
held  to  be  demonstrative  and  not  specific. 

In  Cartwright  v.  Cartwright  {b)  the  bequest  was,  "  I 
give  1400/.^r  which  I  have  sold  my  estate  this  day"  &c. 
The  testator  afterwards  received  the  whole  money,  paid 
it  to  his  banker,  and  drew  out  of  his  hands  1100/.  of 
that  money.  Lord  Bathurst  held  this  to  be  a  legacy 
of  quantity,  and  that  the  receiving  was  no  ademption  on 
the  authority  of  The  Attorney-General  v.  Parkin;  though 
Lord  Thurlorm  observed  that  it  was  questionable,  whe- 
ther the  case  of  The  Attomey-General  v.  Parkin  sup- 
ported the  decision  in  Cartwright  v.  Cartwright^  yet  he 
did  not  state  the  decision  to  be  wrong. 


MlDDLBTON. 
Dec.  24. 


There 


(a)  Ambler^  566. 


(6)  8  Bro.C.C.  114. 


Qq  4 
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1841. 


COLVILE 

V. 

MiDDLETON. 


There  are  other  circumstances  in  this  case  which  for- 
tify the  conclusion  to  which  I  have  come,  namely,  that 
this  is  a  demonstrative  legacy,  and  is  to  be  paid  in  the. 
same  manner  as  the  other  legacies. 


21arch  5,  6. 


SALT  V.  CHATTAWAY. 


A  testator 
devised  and 
bequeathed 
his  real  and 
personal  es- 
tate, in  trust 
to  sell,  and 
constituted  a 
mixed  and 
blended  fund. 
He  thereout 
gave  J.  B, 
100/.  and  one 
eighteenth  of 
the  residue, 
and  he  gave 
the  remaining 
portions  of 
the  residue  to 
other  persons. 
«/.  B,  died  in 
the  testator's 
lifetime. 
Held,  that  the 
next  of  kin 
and  heir  were 
entitled  to 
their  propor- 
tionate pnrc 
of  the  lapsed 
share  of  the 
re>idue,  and 
that  the  lesracy 
of  100^.  fell 
into  the  resi- 
due and  passed 
by  the  gift 
thereof. 


nnHE  testator  Thomas  Salt^  by  his  will  dated  in  1831 
having  appointed  three  executors,  devised  and 
bequeathed  to  them  all  his  real  and  personal  estate, 
^^  subject  to  the  payment  thereout  of  his  just  debts, 
funeral  and  testamentary  expences "  upon  trust,  *'  as 
soon  after  his  decease  as  they  should  think  fit,"  to  sell 
and  receive  the  purchase  money  for  the  same  es- 
tates, and  all  money  that  might  be  owing  to  him  at  his 
decease ;  *'  and  thereout  and  out  of  the  ready  money 
he  might  die  possessed  off,"  to  pay  certain  legacies,  and 
amongst  others  to  *'  pay  unto  his  grandson  John  Biay- 
don  100/.,  when  he  should  attain  the  age  of  twenty-one 
years,"  and  then  to  '^  divide  all  the  residue  of  the 
monies  to  arise  as  aforesaid  into  three  equal  parts,"  and 
after  paying  a  certain  legacy,  to  place  out  or  continue  at 
interest  the  remainder  of  such  one-third  share  on 
security,  until  his  six  grandchildren,  John  Blaj/don  and 
five  others  named,  should  respectively  attain  the  age  of 
twenty-one  years,  "  and  when  and  as  each  of  them 
should  attain  his  or  her  age  of  twenty-one  years,  should 
pay  him  or  her  an  equal  part  thereof;"  the  testator 
then  proceeded  to  dispose  of  the  remaining  two-thirds 
of  the  residue. 

John  Biaj/don  died  in  the  testator's  lifetime,  an  infant, 
and   unmarried,  and  the  principal  question  was,  what 

was 
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was  to  become  of  the  100&  legacy,  and  the  one-  1841. 
eighteenth  of  the  residue  intended  for  him,  but  which  ^^'^"^ 
had  lapsed  by  his  death  in  the  testator's  lifetime. 


V. 

Chattaway. 


Mr.  Spence  and  Mr.  Parker  for  the  Piaintiflfs. 

Mr.  Tillotsoih  Mr.  Tennant^  and  Mr.  T.  Parker  jun., 
for  several  persons  being  the  next  of  kin. 

Mr.  Whitmarsh  for  the  heir  at  law. 

Mr.  Lea>is  for  Anthony  Soli. 

Mr.  Treslove  for  the  five  brothers  and  sisters  of  John 
Elaydon. 

Ackroyd  v.  Smithson  (a),  Durour  v.  Motteux  (i),  ito- 
berts  V.  Walker  (c),  Kennell  v.  Abbott  (d\  Green  v.  Jack- 
son {e\  were  cited.  And  see  Stocker  v.  Harbin^  ante, 
p.  479. 


The  Master  of  the  Rolls. 

The  testator  in  this  cause,  having  appointed  certain 
persons  to  be  executors,  devised  and  bequeathed  to 
them  all  his  real  and  personal  estates  (subject  to  the 
payment  of  his  funeral  and  testamentary  expences  and 
debts),  on  trust  to  sell  and  convert  the  whole  into 
money ;  and  having  constituted  a  mixed  and  blended 
fund,  consisting  partly  of  personal  estate  and  partly  of 
the  produce  of  real  estate,  he  thereout  gave  certain 
legacies,  and  then  disposed  of  the  residue.  He  gave 
to  John  Blaydon  a  pecuniary  legacy  of  100/.,  and  an 
equal  sixth  part  of  one-third  share  of  the  residue. 

John 

(a)  1  Bm,  C,  €.  503.  (</)  4  Vet.  802. 

(6)  1  Vet.  sen.  3^0.  (e)  5  Rust.  35.,  and  2  R.  4^ 

(c)  1  Ruts,  Sf  Mifl.  152.  Mi/l,  25S. 


March  6. 
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1841.  John  Blaydon  having  died  in  his  lifetime,  the  inten- 


Salt 


tions  of  the  testator,  as  to  him,  were  disappointed.    The 
V.  gifb  to  him  lapsed,  and  with  respect  to  the  share  of  the 

Chattawat.  ,.gg5jug^  I  am  ^f  opinion  that  the  heir  at  law  and  next 

of  kin  are  entitled  to  it,  in  shares  proportioned  to  the 
respective  amounts  of  the  testator's  real  and  personal 
estate. 


The  real  estate  is  by  the  will  directed  to  be  con- 
verted into  money,  ue.  into  personal  estate,  for  the 
purposes  of  the  will ;  the  testator  thereby  determined  the 
quality  of  the  property  which  the  legatees  were  to  take ; 
but  he  has  expressed  no  intention  to  convert  it  for  any 
purposes,  other  than  those  mentioned  in  the  will; 
and  to  the  extent  to  which  those  expressed  purposes 
have  failed ;  that  is,  as  to  any  part  of  the  property  iu 
respect  of  which  no  intention  of  the  testator  is  ex- 
pressed, the  law  is  to  determine  to  whom  it  belongs; 
and  the  two  sorts  of  estate  being  blended,  each  contri- 
buting, in  proportion,  to  fulfil  the  purposes  which  can 
be  accomplished,  the  share  of  residue  which  has  lapsed 
must  be  deemed  to  consist  of  proportionate  parts  of  the 
two  sorts  of  estate ;  and  that  being  so,  the  proportion 
of  the  lapsed  share  of  residue  which  consists  of  the 
produce  of  real  estate,  having  been  directed  to  be  con- 
verted for  a  purpose  which  is  disappointed,  belongs  to 
the  heir. 

It  is  not  easy  to  reconcile  all  the  cases  which  are  to 
be  found  in  the  books  on  these  subjects ;  and  the  ques- 
tion whether  the  lapsed  pecuniary  legacy  passes  by  the 
gift  of  the  residue,  or  ought  to  be  considered  as  undis- 
posed of,  appears  to  me  to  be  attended  with  more  doubt 
than  the  other ;  but  considering,  however,  that  the  con- 
version of  the  real  estate  must  be  deemed  to  have  been 
made  for  all  the  purposes  of  the  will ;  that,  besides  the 

intention 
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intention  to  giye  a  legacy  of  100/.  to  John  Blaydony  1841. 
there  was  also  an  intention  to  dispose  of  the  residue 
after  payment  of  the  legacies ;  that  the  testator  had 
determined  the  qualities  of  the  property  which  his  Chattaway. 
legatees  were  to  take ;  and  that  the  gift  of  residue  is 
made  in  terms  to  give  the  residuary  legatees  of  per- 
sonal estate  the  benefit  of  lapsed  legacies,  —  it  appears 
to  me  that  the  proper  course  is  to  follow  the  decisions 
of  Durour  v.  Motteux  (j),  and  Green  v.  Jackson  (6),  and 
in  conformity  with  those  cases  I  am  of  opinion  that  the 
lapsed  legacy  of  100/.  must  be  held  to  have  fallen  into 
the  residue,  and  to  have  passed  by  the  gift  of  the 
residue. 

(a)  1  Vei,  sen.  530. ;  1  <S'ii».  4-  {b)  5  Run,  55,,  and  2  Ruts,  4* 

St.  U92.  Mj^t.QoB. 


JEW  V.   WOOD.  March  17. 19. 

npHIS  was  a  bill  of  interpleader  filed  by  a  tenant  Upon  the 
"■-    against  the  alleged  devisees  and  co-heirs  of  his  la^ndiord  *he 
deceased  landlord,  under  the  following  circumstances,  tenant,  in 
The  Plaintiff,  Mr.  Jew,  was  the  tenant  from  year  to  the  rights  of 

year  under  James  fVood.  of  a  freehold  house  in  Gloucester.  ^^^  parties, 
r  1.    1   -        ^     .f  1       •  •  attoraed  and 

James   Wood  died  in  Jpnl  1836,  leaving  certain  tes-  paid  rent  to 

tamentary  papers,  under  which  the  Defendant,  Sir  M.  ^\^\^^ 

Wood  and  the  other  executors  therein  named,  claimed  devisee.    The 

to  be  entitled  to  his  real  estate.  ^^^  property^ 

was  afterwards 

Immediately  after  the   testator's   death,   the   execu-  ^*J^|he  heir. 

tors  represented  to  the  Plaintiff  that  they  were  entitled  M^'*^>  ^^^}  ^^e 

to  the  estate  under  the  alleged  will ;  and  the  Plaintiff,  maintain  a 

believinir  such  representation,  attorned  to  the  Defend-  bjllofinter- 
°  ^  ,    ^  pleader 

ants,  the  executors,  and  paid  his  rent  to  them  down  to  against  ^4.  and 

September     ' 
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1841.  September  1837,  the  last  payment  being  made  in  Fe^ 
bruary  1838.  In  the  mean  time,  the  validity  of  the 
testamentary  papers  being  impugned,  a  suit  was  in- 
stituted in  the  Ecclesiastical  Court,  which  proceeded  until 
the  month  of  February  1839,  when  judgment  was  deli- 
vered against  the  propounded  papers,  and  the  title  of 
the  executors,  as  regarded  the  personal  estate,  was  there* 
by  displaced,  {a) 

In  March  1839,  the  alleged  co-heirs  gave  notice  to 
the  Plaintiff  not  to  pay  his  rent  to  any  other  person 
than  to  the  co-heirs  or  their  agent;  and  in  August  1839 
the  Defendant,  Sir  M.  Wood  and  the  other  alleged 
devisees  gave  a  counter-notice  to  the  Plaintiff. 

On  the  15th  of  June  1840,  the  Defendant,  Sir  M. 
Woodj  levied  on  the  Plaintiff's  goods  for  the  rent  in 
arrear;  the  Plaintiff  replevied,  and  on  the  19th  of  De* 
cember  1840,  declared  in  an  action  of  replevin;  on  the 
17th  of  December  the  Defendant  Wood  avowed,  &c., 
and  on  the  27th  oi  January  1841,  the  Plaintiff  pleaded 
non  tenuity  and  on  the  3d  of  February  1841  issue  was 
joined  and  notice  of  trial  given. 

On  the  9th  of  March  the  Plaintiff  filed  this  bill  of 
interpleader  against  the  alleged  heirs  and  devisees ;  and 
upon  bringing  his  rent  into  Court  and  on  making  the 
usual  affidavit,  the  Plaintiff  obtained  an  injunction. 

The  Defendant  Wood,  having  filed  his  answer,  now 
moved  to  dissolve  the  injunction. 

Mr.  Pembei'ton,  Mr.  G.  Turner,  and  Mr.  Walker,  for 

Sir  M.  Wood,  argued,  first,  that  the  Plaintiff  had  by  his 

delav 

(a)  Some  of  the  facts  are  stated  in  2  Beavan,  289.>and  ante,  p.  504.; 
and  see  2  Moore^  P,  C  C.  355. 
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delay  disentitled  himself  to  relief;  secondly,  that  the  1841. 
Plaintiff  was  colluding  with  the  co-heirs  for  the  purpose 
of  turning  the  devisees  out  of  possession ;  and  thirdly, 
that  this  was  not  a  proper  case  for  interpleader,  for  the 
settled  rule  was,  that  a  tenant  could  not  dispute  his 
landlord's  title,  and  that  the  tenant,  against  whom  the 
devisees  had  a  personal  equity  by  reason  of  his  attorn- 
ment, did  not  stand  in  the  situation  of  a  party  in- 
different to  the  claims  of  the  Defendants  whom  he  called 
upon  to  interplead ;  and  that,  therefore,  according  to  the 
decision  of  Cravoshay  v.  Thornton  (a),  the  Plaintiff  had 
no  right  to  maintain  a  bill  of  interpleader.  They  cited 
on  the  point  that  a  tenant  could  not  dispute  his  land* 
lord's  title.  Hall  v.  Buller  (b) ;  and  that  a  tenant  could 
not  maintain  a  bill  of  interpleader  against  his  landlord 
and  a  person  claiming  adversely,  Dungey  v.  Angove  (c). 
Smith  v.  Target  (rf),  Johnson  v.  Atkinson,  {e) 

Sir  F.  Pollock,  and  Mr.  S.  Sharpe^  for  the  co-heirs, 
were  indifferent  as  to  what  might  be  done  on  the  pre- 
sent motion,  provided  the  rights  of  the  co-heirs  to  re- 
cover the  rents  or  mesne  profits  were  not  prejudiced. 
They  objected,  however,  to  try  their  title  in  an  action 
of  replevy,  as  it  would  bind  nobody,  and  would  extend 
only  to  the  small  part  of  the  real  estate  of  James  Wood 
occupied  by  the  Plaintiff. 

Mr.  Kindersley  and  Mr.  Chapman  Barber  for  the 
Plaintiff,  proposed  that  the  rent  should  be  paid  over  to 
the  devisees,  unless  the  heirs  would  undertake  to  defend 
the    action,    Stevenson     v.  Anderson  (g),    or   that  the 

matter 

{a)  7  Sim.  591.,  and  2  Myl.^  (d)  2  Anst.  529. 

Cr.l.  {e)  3  AnsL  798. 

(b)  }OAd.SrE,  204.  (g)  2  Vet.  ^  B.  407. 

(c)  2  Vei.^un.  304. 
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matter  should  be  put  in  a  train  of  investigation,  as  in 
Tcrxjdey  v.  Deare.  (a) 

They  contended,  that  there  had  been  no  improper 
delay,  and  that  it  was  no  objection  that  the  bill  had 
been  filed  on  the  eve  of  trial,  Vicary  v.  Widger  (ft) ; 
that  there  was  no  collusion  between  the  Plaintiff 
and  the  co-heirs,  although  they  employed  the  same 
solicitor. 


On  the  third  point  they  argued,  that  the  rule  that  a 
tenant  could  not  make  his  landlord  interplead,  did  not 
apply  to  a  case  in  which  the  difficulties  arose  out  of  the 
act  of  the  landlord,  as  in  the  present  case,  Clarke  v. 
Byne  (c) ;  and  that  although,  by  the  general  rule,  a 
tenant  could  not  dispute  his  landlord's  title,  yet  that  he 
might  dispute  the  title  of  a  party  to  whom  he  had  at^ 
torned  in  ignorance  that  his  title  was  in  dispute, 
Gregory  v.  Doidge  {d\  Gravenor  v.  IVoodhouse  {e) ;  or 
where  the  tenant  had  not  originally  received  possession 
from  such  person,  Rogers  v.  Pitcher  {g)y  Cortiish  v. 
Sear  ell.  {h) 

Mr.  PemberioTJi  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment. 


March  19. 


The  Master  of  the  Rolls. 

In  this  case  the  Plaintiff  is  tenant  from  year  to  year 
of  a  portion  of  the  estates  of  the  late  James  Wood.     His 

tenancy 


(a)  3  Beavan^  213. 

(b)  1  Sivi,  15. 

(c)  1 3  Vet.  583. 
\d)  3  Bing.  474. 


(e)  1  Bing.  58. 
(g)  6  Taunt.  202. 
(A)  S  B.^  Cr.  471. 


Wood. 
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tenancy  began  in  the  year  1831.     The  landlord  died        1841. 
in  April  1836,  leaving  a  will,  the  validity  of  which  is     ^^{*^^ 

in  dispute ;  so  that  it  is  not  now  known,  whether  he        v. 

died  testate  or  intestate.  The  rent  which  is  due  from 
the  Plaintiff,  and  which  he  admits  to  be  due,  is  now 
claimed  both  by  the  devisees  under  the  alleged  will 
and  by  the  co-heirs  under  the  alleged  intestacy.  The 
devisees  have  levied  distresses,  and  the  co-heirs  have 
appeared  and  declared  their  intention  to  hold  the  Plain- 
tiff answerable  to  them ;  and  the  rent  reserved  by  the 
lease  from  James  Wood  being  in  demand  from  both 
parties,  and  the  right  to  the  land  (in  which  the  Plaintiff 
has  no  interest)  being  the  only  subject  of  contention, 
the  case  is  a  proper  case  for  interpleader,  unless  there 
be  some  special  circumstances  to  make  it  otherwise; 
and  the  Plaintiff  is  entitled  to  relief,  if  he  be  not  pre- 
cluded by  some  act  or  omission  of  his  own. 

It  has  been  argued,  that  the  Plaintiff  is  not  entided  to 
relief,  because  of  his  delay  in  filing  the  bill  after  he 
had  notice  of  the  conflicting  claims,  and  because  of  his 
attempts  to  defend  himself  at  law,  by  his  action  of  re- 
plevin ;  and  still  more,  because  of  his  alleged  collusion 
with  the  Defendants,  the  co-heirs,  to  whose  purposes, 
it  is  argued,  he  has  lent  himself  in  these  proceedings. 

It  does  not  appear  to  me  that  there  has  been  any 
improper  delay ;  and  though  I  bad  some  hesitation  at 
first,  I  think,  that  the  defence  set  up  at  law  ought  not 
to  preclude  the  Plaintiff  from  relief  in  this  Court.  I 
have  felt  more  difficulty  as  to  the  supposed  connection 
between  the  Plaintiff  and  the  co-heirs. 

It  seems  that  the  expediency  of  instituting  this  suit 
was  suggested  to  the  Plaintiff  by  the  solicitor  of  WilkinSi 
the  tenant  of  another  portion  of  the  lands  in  dispute 
between  the  devisees  and  the  co-heirs  of  James  Wood^ 

who 
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1841.  who  had  filed  a  bill  for  the  like  purpose,  and  obtained 
an  injunction.  The  solicitor  of  WiUcinSf  being  the  at- 
torney of  the  co-heirs  in  actions  of  ejectment  brought 
by  them  to  recover  the  lands  in  question,  and  the  effect 
of  the  interpleader  being,  if  successful,  such  as  to  an- 
swer an  alleged  purpose  of  the  co-heirs,  it  is  said,  that 
some  connection  at  least,  if  not  collusion,  must  neces- 
sarily be  inferred  from  the  conduct  which  is  pursued. 

The  devisees  naturally  desire  to  avoid  any  thing 
which  may  bear  the  appearance  of  their  being  turned 
out  of  possession  ;  and  it  is  their  avowed  object  to  pro- 
cure, as  speedily  as  possible,  an  examination  in  open 
court  of  the  witnesses  who  are  to  prove,  as  they  sup- 
pose, the  validity  of  the  will ;  and  not  being  able  to 
force  on  a  trial  of  the  ejectment,  in  which  they  do  not 
deny  the  title  would  be  better  proved,  tliey  insist  upon 
their  right,  and  allege  it  to  be  an  important  object  to 
them  to  proceed  upon  the  avowries  in  the  plaintiff's 
action  of  replevin ;  and  they  impute  to  the  co-heirs  a 
desire  to  turn  them  out  of  possession,  and  to  postpone 
the  examination  of  the  same  witnesses  in  open  court, 
till  some  proceedings  elsewhere  have  been  brought  to  a 
conclusion. 

The  co-heirs  do  not  deny  their  intention  to  postpone 
the  trial  of  the  ejectment,  but  they  assign  a  totally  dif- 
ferent motive ;  and  if  it  is  true  that  their  only  object  is 
such  as  is  stated,  it  does  not  appear  to  me  to  be  unrea- 
sonable. 

Upon  these  points  I  have  no  means  of  forming  any 
opinion  ;  the  circumstances  are  such  as,  of  themselves, 
to  lead  to  a  conjecture  that  the  plaintiffs  may  be  aiding 
the  purpose  of  the  co-heirs ;  but  I  think  that  the  affi- 
davits are  such  as  to  make  it  impossible  for  me  to  come 
to  that  conclusion. 

The 
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The  continuance  of  the  injunction,  therefore,  depends       1841. 

on  the  question,  whether  this  is  a  proper  case  of  inter-     ^^^^"^ 

pleader.  v. 

Wood. 

The  special  circumstances  relied  upon,  are  those  which 
tend  to  shew,  that  after  the  death  of  James  Wood  the 
Plaintiff  attorned  to,  and  commenced  a  new  holding 
under  the  devisees;  and  it  is  argued,  that  however 
doubtful  it  may  be,  whether,  under  the  circumstances,  a 
new  holding  commenced  or  not,  yet  that  it  is  a  question 
raised  upon  a  case  subsisting  between  the  Plaintiff  and 
the  devisees,  independent  of  the  question  of  title  sub- 
sisting between  the  devisees  and  the  co-heirs,  and  is  to  be 
determined  on  the  Plaintiff's  behalf  by  the  establishment 
of  the  case  for  himself  against  the  devisees;  and  that  the 
mere  existence  of  such  a  question,  precludes  the  Plaintiff 
from  the  right  to  bring  a  bill  of  interpleader. 

I  cannot,  however,  think,  that  the  mere  suggestion  of 
a  question  between  the  Plaintiff  and  one  of  the  Defend-         «* 
ants  to  a  bill  of  interpleader  is  a  sufficient  bar  to  any 
relief  being  given  by  the  bill.  ' 

It  is  evident  in  this  case  that  the  question  of  title 
between  the  devisees  and  co-heirs  is  the  only  substantial, 
if  not  the  only  existing  question  between  those  parties. 
The  answer,  though  it  states  the  transactions  said  to 
amount  to  an  attornment,  does  not  insist  on  them  as 
affording  a  distinct  subject  of  contest  with  the  Plaintiff. 
In  argument,  indeed,  the  point  has  been  strenuously 
brought  forward ;  but,  under  such  circumstances,  I  con- 
sider it  to  be  my  duty  to  look  at  the  facts  out  of  which 
the  question  arises,  for  the  purpose  of  considering  whe- 
ther there  is  such  a  question  to  be  tried,  as  will  preclude 
the  Plaintiff  from  seeking  the  relief  he  now  asks  for. 

Vol.  III.  Rr  In 
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184].  In  the  case  of  Clarke  v.  Byne  (a)  an  attornment  was 

relied  on  as  disentitling  the  Plaintiff  to  maintain  a  bill 
of  interpleader,  but  the  demurrer  was  overruled ;  and 
being  of  opinion  that  the  attornment  in  this  case,  if 
such  it  were,  could  not  give  to  the  devisees  against  the 
Plaintiff  any  claim  or  title  independently  of  that  which 
they  claimed  as  devisees,  it  does  not  iqppear  to  me  that 
there  is  any  fact  to  be  tried  any  question  but  that  of  the 
title  between  the  devisees  and  the  co-heirs ;  and,  think- 
ing this  a  proper  case  of  interpleader,  I  must  refuse  to 
discharge  the  order  for  the  injunction,  (b) 

(a)  15  Vei.  38J.  {h)  Affirmed  1  Craig.  4*  Fh.  185. 


Note. — The  cause  was  heard  by  Sir  J.  L.  Kmghi  Brwte,  on  the 
1 7th  of  March  1 842»  when  the  injunction  was  cootinoed :  the 
Plaintiff  was  ordered  to  pay  his  rent  into  court,  and  was  awarded 
his  costs  of  suit  out  of  the  fund  in  court.  The  other  costs 
reserved. 
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1841. 


ELLIS  V.  MAXWELL.  March  \9.%}. 

26, 

rpHE  testator  William  Marajetl  by  his  will,  dated  25th  \  p^rty, 

-*-    of  March  1818,  after  referring  to  the  insanity  of  whose  interest 

'  .      °  "^    .     in  a  fund  had 

his  son  John  MarvDell,  devised  his  freehold  estates  to  his  not  vested, 

wife  the  Defendant  Jane  Maxwell^  and  to  the  Plaintiffs  1»^^^;  ""^^""^ 

'  toe  terms  oi  a 

in  fee,  to  the  intent  that  his  wife  might  receive  an  an-  power  in  a 

•^     will,  entitled 

n"»ty  to  mainte. 

nance,  even  after  attaining  twenty-one. 

The  TheUuiton  act  (39  &  40  G.  3.  r.  98.)>  does  not  permit  accumulation  during 
a  minority  and  any  time  to  elapse  between  the  death  of  the  testator  and  the  com- 
mencement of  the  minority,  or  in  favour  of  any  person  who  would  not,  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  annual  produce  of  the  fund. 

A  testator  directed  the  accumulation  of  the  whole  of  his  personal  estate  for  the 
benefit  of  his  ^ndchildren ;  and  he  gave  to  his  wife  "  any  thing  which  he  mi^ht 
not  have  sufficiently  disposed  of."  Held,  that  tlie  accumulations  of  the  fund,  which 
were  void  untler  the  Theliution  Act,  belonged  to  the  widow,  notwithstanding  the 
grandchildren  took  vested  interests. 

A  testator  devised  his  freeholds  to  pay  certain  annuities,  and  accumulate  the 
surplus  rents  so  as  to  become  part  of  his  personal  estate :  and,  subject  to  the 
charges,  to  the  use  of  the  first  and  other  sons  of  his  son  A,  in  tail,  with  remainder 
to  his  daughter  B.  for  life,  with  remainder  to  her  first  and  other  sons  in  tail,  &c. ;  and 
he  directed  that  no  person  should,  under  the  limitations,  become  entitled  in  posses- 
sion while  any  antecedent  limitation  remained  in  contingency.  And  he  gave  his 
personal  estate  to  the  children  of  A,  and  B,,  *'  except  the  eldest  son,"  to  be  trans- 
ferred to  ail  his  younger  grandchildren,  equally  to  be  divided  between  them  as  and 
when  the  sons  attained  twenty-one,  and  the  daughters  attained  that  age  or  married,  it 
being  his  will  that  each  of  their  several  shares  and  interests  should  become  veiled  at 
that  age,  or  the  previous  marriage  of  daughters,  though  such  shares  should  not  become 
payaUe  or  trantmiinble  till  after  the  demise  of  both  his  son  and  daughter ;  but,  in 
the  meantime,  he  empowered  his  trustees,  though  the  parents  of  his  grandchildren 
should  be  living,  to  apply  the  interest  of  each  grandchild's  **  vreiumpiive  share, 
even  including  an  eldest  son's  share,  in  their  maintenance  and  education ;"  and  the 
surplus  was  to  accumulate  and  be  payable  along  with  their  respective  original 
shares  when  the  same  became  vested  and  transmissible,  and  the  payments  were  to  be 
allowed  to  the  trustees,  though  such  grandchildren  should  not  gain  a  vetted  interest. 
And  the  testator  declared,  that  after  the  death  of  A.  and  J9.,  as  well  as  during  their 
lives,  his  trustees  should  in  the  mean  time  and  until  the  share  or  shares  of  all  his 
grandchildren  of  and  in  the  trust  funds  should  become  vested  and  assignable,  trans- 
ferrable,  or  payable,  apply  the  dividends  of  the  trust  funds  towards  the  maintenance 
and  education  of  every  such  child  and  children  respecUvely,  including  even  the 
eldest 

A.  and  B,  were  still  living ;  A.  had  no  children,  but  B.  had  an  eldest  son  and 
other  children.  Held,  first,  that  the  eldest  son  of  B,  had  not  a  vested  interest  in 
the  personal  estate ;  secondly,  that  the  other  children  took  vested  interests,  subject 
to^  be  divested  partially  by  the  birth  of  other  children ;  and,  thirdly,  that  all  the 
children  of  J9.,  including  the  eldest  sou,  who  had  attained  twenty-one,  were  entitled 
to  have  maintenance. 

Rr  2 
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1841.  nuity  of  1000/.  for  her  life  out  of  the  rents  and  profits 
if  sufficient,  but  if  not  then  out  of  his  personal  estate ; 
and  to  the  further  intent  that  his  son  John  Maxwell 
might  receive  or  have  applied  for  his  benefit,  an  annuity 
of  1000/.,  which  might  be  increased  under  circumstances 
in  the  will  mentioned;  and  the  testator  directed  the 
residue  of  the  rents,  so  charged,  to  be  invested  and  acco- 
mulated,  to  the  end  that  the  same  might  become  part  of 
his  personal  estate.  And,  subject  to  the  charges,  the  tes- 
tator directed  his  trustees  to  stand  seized  of  his  freehold 
estate,  to  the  use  of  the  first  son  of  the  body  of  his  son 
John  in  tail  male,  with  remainder  to  the  other  sons  of 
his  son  John,  successively  in  tail  male,  with  remainder 
to  his  daughter  Ann  Lyte  for  life,  with  remainder  to  the 
use  of  the  first  son  of  the  body  of  Ann  Lyte  in  tail  male, 
with  remainder  to  the  other  sons  of  the  body  of  Ann 
t»yte^  successively  in  tail  male,  with  remainder  to  the 
daughters  of  his  son  John  and  daughter  Ann  Lyte  as 
tenants  in  common  in  tail,  with  other  remainders  over. 
And  the  testator  directed,  that  no  person  should  under 
the  limitations  and  trusts  aforesaid  become  entitled  to 
the  lands  in  possession,  or  to  the  rents  and  profits  thereof 
during  such  time  as  any  antecedent  limitations  remained 
in  contingency. 

The  testator  then  disposed  of  his  leasehold  estates; 
and  he  gave  his  personal  estate  to  his  trustees  and 
executors  desiring  them  to  pay  his  debts  and  certain 
legacies;  and  he  directed  that  after  payment  of  his  debts 
and  legacies,  his  trustees  should  stand  possessed  of  his 
personal  estate,  upon  the  trusts  after  mentioned,  for  the 
benefit  of  all  the  sons  and  daughters  of  his  son  John 
Maxwell  and  his  daughter  Ann  Lyte^  "save  and  except  a 
first  born  or  eldest  son,  or  such  other  son  as  by  the  death 
of  an  elder  brother  might  become  an  eldest  son,  and  as 
such  would  be  entitled  to  a  considerable  portion  of  his 

fortune 
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fortune  under  the  limitations  of  his  will,  whether  such  1841. 
eldest  son  should  be  the  son  of  Jofbi  Maxwell  or  o(  Ann 
Lyte^  but  the  son  of  his  said  son  John  Maxwell  was  to 
be  preferred  before  the  son  of  the  testator's  said  daughter; 
and  to  that  end,  he  directed  the  trustees  to  transfer  the 
trust  funds  unto  all  his  younger  grandchildren  equally 
to  be  divided  between  them,  as  and  when  being  sons 
they  should  attain  the  age  of  twenty-one  years,  or  being 
daughters  they  should  attain  that  age  or  be  previously 
married,  it  being  his  will,  that  each  of  their  several  shares 
and  interests  should  bepome  vested  at  that  age  or  the 
previous  marriage  of  dau^ters,  though  such  shares 
should  not  become  payable  or  transmissible  until  after 
the  demise  of  both  his  son  and  daughter;"  and  he 
directed,  that  if  only  one  grandchild  should  live  to  at- 
tain such  vested  interest,  the  whole  fund  should  go  to 
such  only  grandchild. 

But  in  the  mean  time  his  will  was,  that  although  the 
parents  of  his  grandchildren,  or  either  of  them  should  be 
living,  it  should  be  lawful  for  the  trustees  to  apply  the  in- 
terest of  each  grandchild's  jE7r^5iiira/'/it;if  share,  even  includ- 
ing an  eldest  son's  share,  or  such  portion  thereof  as  in 
their  discretion  they  should  think  fit,  in  the  maintenance 
and  education  of  all  his  grandchildren,  or  in  aid  thereof; 
and  the  surplus,  if  any,  was  to  be  laid  out  and  accu- 
mulate, and  be  payable  and  paid  along  with  their  re- 
spective original  shares  when  the  same  should  become 
vested  and  transmissible,  together  with  all  such  benefits 
of  survivorship,  amongst  his  younger  children  as  after 
mentioned ;  and  such  several  applications  and  payments 
by  the  trustees  were  to  be  allowed  in  their  accounts, 
even  though  such  grandchildren  so  maintained  and 
educated  should  not  afterwards  live  to  gain  a  vested 
interest  under  his  will.     The  will   then  provided  for 
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giving  to  surviving  grandchildren  the  benefit  of  the 
original  or  accruing  share  of  any  who  should  die  with- 
out having  acquired  a  vested  interest.  And  the  tes- 
tator then  expressed  his  will  to  be,  that  from  and  after 
the  decease  of  both  his  son  John  Maxwell  and  his 
daughter  Ann  Lyte^  as  well  as  during  the  lives  of  both, 
or  the  life  of  one  of  them,  his  trustees  should  in  the 
mean  time  and  until  the  share  or  shares  of  all  his 
grandchildren  of  and  in  the  trust  funds  should  become 
vested  and  assignable^  transferrable,  or  payable  to  him, 
her,  or  them  respectively,  pay,  apply,  and  dispose  of 
the  dividends,  interest,  and  annual  proceeds  of  the  trust 
funds,  or  any  part  thereof,  in  and  towards  the  main- 
tenance and  education  of  every  such  child  and  children 
respectively,  including  even  the  eldest,  in  such  manner 
as  the  trustees  should  in  their  discretion  think  fit. 
The  testator  afterwards  directed,  that  if  there  should  be 
any  thing  which  he  might  nut  sufficiently  have  disposed 
of,  the  same  should  go  and  belong  to  his  wife  Jane 
Marwell  as  his  residuary  legatee. 


At  the  date  of  the  will  the  testator's  son  John  Max^ 
well  was,  and  still  remained,  a  lunatic  and  unmarried. 

The  testator  died  on  the  8th  o{ September  1818. 

The  daughter  Ann  Lyte  had  no  child  born  at  the 
time  of  the  testator's  death.  She  had  since  had  four 
children,  the  eldest  of  whom  was  born  on  the  29th  of 
September  1818,  and  consequently  attained  his  age  of 
twenty-one  years  on  the  29th  of  September  1839.  The 
youngest  was  born  on  the  10th  of  January  1828. 


The  term  of  twenty-one  years  after   the   testator's 
death  expired  on  the  8th  of  September  1839. 

The 
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The  will  was  very  ioaccarately  expressed,  aiid  was        1841. 
in  some  respects  contradictory ;  and  several  questions 
were  raised  upon  the  construction. 

Mr.  Pemberton  and  Mr.  PtaroiSi  for  the  Plaintifl&i  who 
were  two  trustees. 

Mr.  Lewitij  for  Jane  Maxwell^  the  widow  and  residuary 
l^atee,  contended  that  the  bequest  of  the  residuary 
estate  amounted,  in  effect,  to  a  trust  for  accumulation 
during  the  lives  of  the  testator's  son  and  daughter, 
and  the  survivor  of  them ;  that  it  was  void  for  the 
excess  above  twenty-one  years ;  and  that  the  widow  was 
entitled  to  the  income  which  could  not  lawfully  be  ac- 
cumulated. He  further  contended  that  the  trustees  had 
no  power  to  apply  any  part  of  the  income  towards  the 
maintenance  of  any  grandchild  who  had  attained  the  age 
of  twenty-one  years. . 

Mr.  Kindersley^  for  the  Defendant  Hemy  JVilUam 
MaxxDell  Lyte^  who  was  the  eldest  son  of  Mrs.  Lyte^ 
and  had  attained  his  age  of  twenty-one  years,  con* 
tended,  that  although  he  was  now  the  eldest  grandson, 
yet  that  as  he  might  be  excluded  from  all  benefit  of  the 
limitations  of  the  real  estate  by  the  birth  of  a  son  of 
John  Marmell^  and  was,  during  that  contingency  and 
the  life  of  his  mother,  excluded  from  any  interest  in 
possession  in  the  lands,  he  ought  to  be  considered  as  a 
younger  grandchild,  and  as  having  acquired  a  vested  in- 
terest in  a  share  of  the  pei'sonal  estate ;  and  he  claimed 
either  to  have  such  share  now  paid  to  him,  or,  at  least, 
to  have  his  right  thereto  declared ;  and  if  he  should  not 
succeed  in  establishing  that  claim,  he  contended,  that 
even  as  eldest  grandson  he  was  entitled  to  have  an 
allowance  for  his  maintenance  and  education,  until  the 
shares  of  the  younger  grandchildren  became  payable. 

Hr  ^  Mr. 
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1841.  Mr.  Tinney  and  Mr.  Motley^  for  the  younger  grand- 

children, contended  that  Henry  William  Maxwell  LyU^ 
being,  at  this  time,  eldest  grandson,  entitled  in  expec- 
tancy to  the  freehold  estate,  could  not,  whilst  he  held 
that  character,  be  entitled  to  a  share  of  the  personal 
estate,  though  he  might  become  so,  if,  by  the  Urth  of  a 
son  of  John  MaarweU^  his  expectancy  should  be  further 
postponed ;  and  they  submitted  to  the  Court,  whether 
he  was  entitled  to  an  allowance  for  his  maintenance  out 
of  the  income. 

For  the  younger  grandchildren,  it  was  further  con- 
tended, that  the  trust  for  accumulation,  whether  ex- 
pressed or  implied,  was  a  trust  during  the  minorides 
of  children,  who,  under  the  uses  of  the  will,  would,  if 
of  full  age,  be  entitled  to  the  income :  that  such  ac- 
cumulation was  lawful  under  the  statute.  It  was  also 
insisted  on  their  behalf,  that  when  they  respectively  at- 
tained the  age  of  twenty-one  years,  they  would  become 
entitled  to  vested  interests,  subject  only  to  partial  divest- 
ment, in  the  event  of  other  grandchildren  coming  into 
existence ;  but  that  until  such  grandchildren  should  be 
born,  each  of  the  present  younger  grandchildren  would, 
on  attaining  twenty-one  years  of  age,  be  entided  to 
receive  the  income  arisuig  from  his  or  her  presumptive 
share. 

The  following  authorities  were  referred  to: — 39 & 
40  G.  S.  c.  98.,  MiUs  v.  Norris  (a\  Haley  v.  Bannis- 
ter  (J),  Shaw  v.  Rhodes  {c)^  O^NeiU  v.  Ijucas  (rf),  MaC' 
donald  v.  Bryce  (^),  Eyre  v.  Marsden  (^),  Pride  v. 
Fooks  (A),  Evans  v.  HeUier  (i) 

The 

(a)  5  Vet.  S5S.  (e)  lb.  276* 

[h)  4  Mad.  275.  (g)  lb.  564. 

{r)  1  MyL  4-  Cr.  135.  (A)  2  Beavan,  430. 

{d)  8  Keen,  513,  (i)  5  CI.  ^  Fin.  114. 
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The  Master  of  the  Rolls,  after  stating  the  circum-        1841. 
stances  and  the  points  argued,  observed  as  follows :  — 
The  will  is  very  inaccurately  expressed,  and  is  in  some 
respects  contradictory,  and  several  questions  are  raised 
upon  the  construction. 

As  there  is  not  at  present  any  surplus  of  the  rents  of 
the  real  estates,  and  as  none  of  the  younger  grand- 
children have  attained  the  age  of  twenty-one  years, 
some  of  the  questions  which  arise  upon  this  will  do  not 
now  require  decision.  The  questions  which  it  is  neces- 
sary to  consider  are, 

1.  Whether  the  Defendant,  Henry  William  Maxwell 
Lyte^  the  eldest  grandson  for  the  time  being,  is  entitled 
to  a  vested  interest  in  a  share  of  the  personal  estate. 

2.  If  he  is  not,  whether  he  is,  nevertheless,  entitled 
to  an  allowance  for  his  maintenance  and  education,  or 
for  his  maintenance,  out  of  the  income  of  the  personal 
estate,  notwithstanding  his  having  attained  his  age  of 
twenty-one  years. 

S.  Whether  the  trust  for  accumulation  is  void  for 
the  time  exceeding  twenty-one  years,  after  the  testator's 
death. 

1.  As  to  the  first  it  appears  to  me,  that  the  words 
'*  save  and  except  a  first-born  or  eldest  son,  who,  as 
such,  will  be  entitled  to  a  considerable  poi*tion  of  my 
fortune  under  the  limitations  of  this  my  will,"  the  eldest 
son  answering  that  description  is  excluded  from  the 
class  for  whose  benefit  the  capital  of  the  personal 
estate  is  given ;  and  this  construction  is,  I  think,  con- 
firmed by  the  mode  in  which  the  testator  has  taken 
care  to  provide  for  the  maintenance  of  such  eldest  son 

out 
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out  of  the  income ;  thinking  it  necessary,  on  two  distinct 
occasions,  to  include  him  specially  as  one  of  the  grand- 
children to  be  so  maintained.  It  may  happen  that  a 
son  of  John  McueweU  may  be  born ;  such  son  will,  by 
the  express  words  of  the  will,  be  entitled  to  a  prior  in- 
terest in  the  real  estate ;  and,  in  that  event,  the  eldest 
son  of  Mrs.  Lyte  will,  I  conceive,  upon  the  construction, 
have  the  rights  of  a  younger  grandchild  to  a  share  of 
the  personal  estate ;  but  at  present,  I  think,  that  he  is 
not  entitled  to  a  vested  interest  in  the  capital. 


2.  I  think  that  the  intention  to  be  collected  from  the 
will  is,  that  the  shares  of  the  grandchildren  should  not 
be  paid  during  the  lives  of  John  Maxwell  and  Mrs.  lAfte^ 
or  the  life  of  the  survivor  of  them.  The  testator  has 
distinctly  contemplated  the  two  periods  of  time,  the  time 
of  vesting  and  the  time  of  payment;  but  the  will  is 
expressed  very  inaccurately  as  to  what  is  to  be  done  on 
each  occasion,  and  in  the  mean  times.  In  one  place  he 
directs  the  shares  to  be  paid  to  the  grandchildren,  as 
and  when  they  respectively  attain  the  age  of  twenty-one 
years ;  in  the  same  clause  he  says,  that  the  shares  are 
to  vest  at  twenty-one,  hut  not  become  payable  or  trans- 
missible till  after  the  death  of  both  his  son  and  daughter; 
and  having  in  one  place  expressed  himself  so  as  to  ex- 
clude an  eldest  son  from  any  share,  he  in  another  place 
speaks  of  an  eldest  son's  share.  But,  upon  the  result 
of  the  whole,  I  think,  that  according  to  the  terms  of 
the  will,  the  eldest  son,  though  excluded  from  a  vested 
interest  in  the  capital,  is  entitled  to  an  allowance  out  of 
the  income  for  his  maintenance  and  education;  and 
then  the  question  is,  whether  the  trustees  have  authority 
to  continue  this  allowance  after  the  eldest  son's  attain- 
ment of  twenty-one  years  of  age.  And  whatever  am- 
biguity there  may  be  in  the  first  clause  relating  to 
maintenance,  I  think  that,  upon  the  second,  the  trustees 

have 
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have  such  authority.  The  words  are,  **  that  from  and  1841. 
after  the  decease  of  botli  his  son  and  daughter,  as  well 
as  during  the  lives  of  both,  or  the  life  of  one  of  them, 
the  trustees  shall,  in  the  meantime,  and  until  the  shares 
of  all  the  grandchildren  shall  become  vested  and  as« 
signable,  and  transferrable  or  payable  to  him,  her,  or 
them  respectively,  pay,  apply,  and  dispose  of  the  in- 
come or  any  part  thereof,  in  and  towards  the  main- 
tenance and  education  of  every  such  child  or  children, 
including  even  the  eldest  son,  in  such  manner  as  they 
shall  think  fit." 

This  clause  is  expressed  generally,  without  distinctly 
referring  to  the  ages  of  the  children ;  the  words  **  vested 
and  assignable,  transferrable  or  payable,"  appear  to  me 
to  shew,  that  the  testator  contemplated  a  period  beyond 
the  time,  when,  according  to  the  former  clause,  the 
shares  were  to  become  vested,  but  not  payable  or  trans- 
missible; and  upon  the  best  consideration  which  I  have 
been  able  to  give  to  the  case,  I  think  that  there  are  no 
words  in  the  will  which  lead  necessarily  to  the  conclu- 
sion, that  the  operation  of  this  clause,  which  itself  con- 
templates a  longer  period,  should  be  confined  to  the 
minorities  of  the  children,  who  are  to  be  maintained  in 
the  event  of  a  majority  being  attained,  during  the  lives 
of  the  son  and  daughter.  I  am  therefore  of  opinion, 
that  the  Defendant  Henry  William  Maxwell  Lyte  is 
entitled  to  an  allowance  for  his  maintenance,  notwith- 
standing his  having  attained  his  age  of  twenty-one 
years. 

S.  With  respect  to  the  question  relating  to  accumula- 
tion, the  words  of  the  statute  permit  accumulation  for 
the  term  of  twenty-one  years  from  the  death  of  the  tes- 
tator; or  during  the  minorities  of  any  person  who  shall 
be  living,  or  in  ventre  sa  mere  at  the  time  of  the  death 

of 
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1841.  of  the  testator;  or  during  the  minority  only  of  any  per- 

^^^^"■^  son,  who,  under  the  uses  of  the  will,  would  for  the  time 

V.  being,  if  of  full  age,  be  entitled  to  the  annual  produce 

Maxwell,  directed  to  be  accumulated. 


Mrs.  Maxwell  admits  the  accumulation  to  be  good 
for  twenty-one  years;  she  has  scarcely  suggested  that 
it  may  not  be  good  during  the  minority  of  Henry  Wil'- 
Ham  Majwell  LytCj  who  was  in  ventre  sa  mere  at  the 
time  of  the  testator's  death  ;  but  she  insists  that  it  can 
be  good  no  longer;  whilst  the  younger  grandchildren 
insist,  that  they  are  persons  who  under  the  uses  created 
by  the  testator,  will  upon  attaining  the  age  of  twenty- 
one  years  be  entitled  to  the  annual  produce  of  the  whole 
fund. 

The  difficulty  of  attributing  a  distinct  and  efficient 
meaning  to  all  the  words  of  this  act  has  frequently 
been  acknowledged.  If  the  accumulation  is  permitted 
only  during  the  minority  of  a  person  entitled  under 
the  uses  of  the  will,  and  no  time  is  to  be  allowed,  either 
before  the  minority  commences  or  after  it  has  ceased, 
it  does  not  seem  that  any  thing  is  added  to  the  per- 
mission to  accumulate  during  the  minority  of  a  person 
living  at  the  death  of  the  testator.  But  taking  the 
words  as  they  are,  they  do  not  appear  to  permit  accu- 
mulation during  a  nrinority  and  any  time  to  elapse 
between  the  death  of  the  testator  and  the  commence- 
ment of  the  minority,  or  in  favour  of  any  person  who 
would  not  for  the  time  being,  if  of  full  age,  be  entitled 
to  the  annual  produce  of  the  fund ;  and  accordingly,  in 
the  case  of  Longdon  v.  Simson  (a),  where  an  accumula- 
tion was  intended  to  be  made  till  unborn  children 
attained   twenty-one,    Sir   William   Grant  decreed   an 

accumulation 

(a)  12  Fes.  295. 
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accumulation  for  twenty-one  years  only;  and  in  Haley  1841. 
V.  Bannister  {a\  Sir  John  Leach  expressed  his  opinion 
to  be,  that  the  statute  prevents  an  accumulation  during 
the  minority  of  an  unborn  child.  These  cases  prevent 
me  from  considering,  that  upon  the  construction  of  the 
act  the  accumulation  would  be  lawful  during  the  mi- 
nority of  any  grandchild  born  after  the  death  of  the 
testator.  Moreover,  upon  the  construction  of  this  will, 
it  will  have  to  be  considered  whether  the  younger  grand- 
children attaining  twenty-one  will  be  entitled  to  the 
annual  produce  of  the  fund,  although  it  may  be  lawful 
for  the  trustees  to  make  them  an  allowance  for  their 
maintenance  and  education  out  of  it,  after  they  have 
attained  twenty-one. 

In  the  view  which  I  have  taken  of  the  case,  it  does 
not  appear  to  me  that  the  circumstance  of  the  younger 
children  taking  vested  interests  at  twenty-one  makes 
any  material  difference.  They  will,  as  it  seems  to  me, 
be  vested  interests,  subject  to  be  partially  devested  by 
the  births  of  after  born  children;  but  in  Eyre  v.  Mars- 
den  the  interests  were  vested  on  the  death  of  the  tes- 
tator, subject  to  be  devested  in  a  particular  event;  and 
yet  the  grandchildren  were  held  not  to  be  entitled  till 
the  time  of  distribution  appointed  by  the  testator. 

It  appears,  therefore,  to  me,  that  the  trust  for  accu- 
mulation after  the  attainment  of  twenty-one  years  by 
William  Henry  Maxwell  Lyte  is  void;  that  an  allow- 
ance ought  to  be  made,  out  of  the  annual  produce  of 
the  fund  accumulated  up  to  that  time,  for  the  main- 
tenance and  education  of  all  the  grandchildren,  includ- 
ing William  Henry  Maxwell  Lyte;  and  that  the  surplus 
if  any  of  such  annual  produce  belongs  to  Jane  Maxwell 
as  residuary  legatee. 

(a;  4  Mad.  211. 
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March  85.  BROWN  V.  SA WER. 

One  of  two      ^JIHIS  bill  was  filed  by  William  Frederick  Brawn  and 
who  had  au-  Martha  Gresham  against  several  Defendants,  pur- 

thorised  the     suant  to  a  written  retainer  s\\en  by  them  to  their  so- 
inttitution  of  a  ^ 

a  suit,  refused    licitor. 

to  proceed. 

therein.    The 

other  Plaintiff       After  the  answers  had  been  got  in,  the  Plaintiff  fF. 

motion  an       ^*  Brown  alone  disapproved  of  the  suit,  and  was  desirous 
order  to  that  the  same  should  be  compromised ;  and  by  a  written 

roakmg  him  a   notice  given  to  his  solicitor,  he  withdrew  from  the  suit, 

Defendant,       ^jj  forbade  him  takinir  any  further  steps  therein.    This 
and  to  pay  o      •^  r 

the  costs.         was  stated  in  the  answer  of  one  of  the  Defendants,  and 

was  also  proved  by  affidavit. 

A  motion  was  now  made,  on  behalf  of  Martha 
Greshantj  the  other  Co-plaintiff  in  this  suit,  that  she 
might  be  at  liberty  to  amend  the  bill  by  striking  out  the 
name  of  W.  F.  Brawn  as  a  Co-plainUfT,  and  by  making 
him  a  Defendant ;  and  that  W.  F.  Brawn  might  be  or- 
dered to  pay  to  Martha  Gresham  the  costs  occasioned 
by  such  amendment,  and  also  the  costs  of  giving  any 
security  for  costs,  which  the  Defendants  or  any  or 
either  of  them  might  be  declared  entitled  to,  in  conse- 
quence of  such  amendment,  and  incidental  thereto ;  and 
also  the  costs  of  and  incident  to  this  application,  to  be 
taxed  as  between  solicitor  and  client. 

Mr.  AnderdoHj  in  support  of  the  motion,  referred  to 

a  case  of  Miller  v.  Smith  (a)  (before  the  Vice-Chancellor 

in  1839)  and  Small  v.  Atxvood.  (b) 

Mr. 
{a)  He  stated  this  case  in  the      ing   at  issue,  one  of  the  Co- 
following  terms  :  —  A  cause  be-      plaintiffs,  for  good  reasons,  re- 
fused 
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Mr.  Wittcock  for  the  Plaintiff  Broton,  and 

Mr.  TerreUy  for  the  principal  Defendants  opposed  the 
motion ;  and  contended  that,  although  a  Plaintiff  might 
be  made  a  Defendant  where  his  evidence  was  required  as 
a  witness,  still  one  Plaintiff  could  not,  adversely,  obtain 
such  an  order  as  was  now  asked,  merely  because  he 
could  not  agree  with  his  Co-plaintiff  in  the  mode  of 
prosecuting  the  suit ;  especially  where,  as  in  the  present 
case,  the  state  of  the  pleadings  would  be  materially 
altered;  HoUcirk  v.  Holkirk(c\  Uoyd  v.  Makeam  (<!), 
Motteux  V.  Mackreth{e\  The  Attomey-General  v. 
Cooper  (g). 

Mr.  Hall  appeared  for  other  Defendants,  who  had  no 
objection. 

The  Master  of  the  Rolls.  I  think  I  must  make  the 
order.  It  is  a  case  in  which  two  Plaintifis  claiming 
similar  rights  gave  joint  authority  to  institute  the  suit. 
The  bill  was  filed,  and  the  answer  states  that  one  of 
the  Plaintifis  impeaches  the  propriety  of  the  suit;  by  letter 
also  he  forbids  its  further  prosecution,  and  thus  com- 
promises the  rights  of  the  other  Co-plaintiff.  If  the  case 
stood  here,  I  believe  it  would  be  in  the  same  situation  as 
Small  V.  Atwood;  but  this  case  goes  further;  for  the 
Plaintiff,  who  had,  in  this  case,  given  written'  instructions 

to 
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fused  to  proceed ;  this  refttsal  of 
one  paralyzed  the  proceedings, 
and  the  other  Plaintiff  gave  no- 
tice of  motion  to  be  at  liberty 
to  have  the  future  prosecution 
of  the  case,  and  to  name  a  soli- 
citor to  act  therein.  The  only 
other  course  would  have  been 
to  have  dismissed  the  bill.  The 
Vice-Chancellor  made  an  order 


that  the  Co-plaintiff  making  the 
application  should  have  the  fu- 
ture conduct  of  the  cause,  and 
that  the  other  Co-plain  tiff  should 
pay  the  costs  of  the  application. 
{b)  younge,  407. 

(c)  4  Madd.  50. 

(d)  6  Fes.  145. 

(e)  1  Fes.  jun.  1 42. 
(g)  5  Myl.  4-  Cr.  261. 


CASES  IN  CHANCERY. 

to  his  solicitor,  aftervirards  revokes  the  aathority»  and 
prevents  the  other  Plaintiff  going  on  with  the  suit. 
The  case  is  within  the  words  of  the  case  of  The  AU 
tomey^General  v.  Cooper^  the  suit  cannot  be  prosecuted 
unless  the  alteration  is  made,  and  therefore  *^  justice 
will  not  be  done  unless  the  alteration  is  made.**  I  think, 
therefore,  that  this  order  must  be  made,  but  on  such 
terms  as  will  be  just  towards  the  Defendants,  and  by 
securing  the  costs  of  suit  already  incurred ;  and  Mr. 
Browrif  the  Co-plaintiff,  having,  by  revoking  the  au- 
thority, made  this  application  necessary,  ought  therefore 
to  pay  the  costs. 


March  8. 31  • 


COLLINS  V.  COLLYER. 


Under  the 
1  W.4'  e,36. 
a  decree,  even 
when  there  is 
but  one  De- 
fendant, can- 
not be  taken 
pro  confeito 
on  motion. 


npHE  sole  Defendant  in  this  cause  was  taken  upon  an 
"^    attachment  for  want  of  answer  in  June  1840,  and 
on  the  2d  of  November  following  he  was  turned  over  to 
the  Fleet. 


The  Defendant  was  now  brought  up  by  habeas  corpus 
under  the  2d  Rule  1  W.  4.  c.  36.,  in  order  that  the  bill 
might  be  taken  pro  confesso  against  him. 


The  cause  had  not  been  set  down  to  be  heard. 


Mr.  Torriano  now  proposed  to  take  upon  motion 
such  decree  as  the  Plaintiff  could  abide  by ;  he  cited 
Seagrave  v.  Edwards  {a)^  in  which  it  was  held  a  bill 

might 

(a)  And  ftee  Lewis  ▼.  Manh, 
2  Sim,  4*  St.  220. ;  WooUamt  v. 
Baker,  6  Sim.  316.;  Baker  v. 
Keen,  4  Sim,  498.  The  cause 
may  be  advanced  to  be  taken 


pro  confesso  ;  Barwick  v.  Ward^ 
6  Sim,  676. ;  Hart  ▼.  Ashton,  1 
Mad.  lis,;  Hoyfe  ▼.  Levesay, 
1  Mer.SSl. 
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might  be  taken  pro  confesso  ort  motion  where  there  is 
only  one  Defendant. 

The  Master  of  the  Rolls.  The  act  of  parliament 
directs  that  upon  the  Defendant  being  brought  up  in 
order  that  the  bill  may  be  taken  pro  confesso  against 
himy  ^<  such  decree  shall  thereupon  be  made  as  shall  be 
just."  The  cause  is  to  be  heard^  and  the  decree  pro- 
nounced by  the  Court;  and  this  cannot  be  so  conve- 
niently or  satisfactorily  done  on  motion.  I  think  that 
the  case  should  be  set  down,  {a) 
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Collins 

COLLYEB. 


{a)  The  Lord  Chancellor  after- 
wards discharged  the  Defendant 
upon  grounds  not  stated  at  the 
Rolls,  see  1  Cr,  ^  Ph.  262.    The 


Master  of  the  Rolls  merely  de- 
cided that  the  decree  could  not 
be  made  on  motion.  See  Hatpiet 
V.  Ballf  post. 
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ABATEMENT. 

See  DisMrssAL,  1,  2. 

ABSOLUTE  INTEREST. 

A  testator  directed  his  trustees  "  to 
raise  5000^  for  his  daughter/'  and 
to  invest  "  his  said  daughter's 
legacy*'  and  pay  the  interest  to 
her  for  life,  for  her  separate  use, 
and  not  to  be  under  the  control 
of  any  husband,  with  remainder  to 
her  children  absolutely ;  and  he 
gave  her  the  power  of  appointing 
a  life  interest  to  her  husband. 
The  will  contained  no  ultimate 
limitation  of  the  property,  but 
charged  the  legacy  on  the  real 
estate  in  case  of  a  de6ciency  of 
the  personalty.  Held,  that  sub- 
ject to  the  interests  given  to  the 
children,  the  daughter  took  an  ab- 
solute interest,  and  having  died 


unmarried,  that  her  personal  re- 
presentatives were  entitled  there- 
to.    Meyer  y.  Townsend, 

Page  448 

ACCUMULA'HON. 

1.  The  TheUuMon  act  (39  &  40  G.  3. 
c.  98.),  does  not  permit  accumu- 
lation during  a  minority  and  any 
time  to  elapse  between  the  death 
of  the  testator  and  the  commence- 
ment of  the  minority^  or  in  favour 
of  any  person  who  would  not,  for 
the  time  being,  if  of  full  age,  be 
entitled  to  the  annual  produce  of 
the  fund.    EUis  v.  Maxvoell.    587 

2.  A  testator  directed  the  accumu- 
lation of  the  whole  of  his  personal 
estate  for  the  benefit  of  his  grand- 
children ;  and  he  gave  to  his  wife 
"  any  thing  which  he  might  not 
have  sufficiently  disposed  of." 
Held,  that  the  accumulations  of 

Ss  2  the 
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the  fund,  which  were  void  under 
the  Thellusson  Act,  belonged  to 
the  widow,  notwithstanding  the 
grandchildren  took  vested  in- 
terests.   Ellis  V.  MaxxvelL 

Page  587 

ADMINISTRATION  SUIT. 


A  bill  was  filed  by  a  creditor,  claim- 
ing  in   respect   of  an   admitted 
breach  of  trust,  against  JB.  and 
the    representatives   of  S.9    de- 
ceased ;   and  it  prayed  that  the 
accounts  might  be  taken,  and  the 
real  estate  of  S*  sold  and  applied 
in  paying  the  amount  due  to  the 
Plaintiff,  and  the  other  debts.     A 
sum  of  money  was  paid  into  Court 
in  this  suit,  and  a  decree  was  made 
against  the  assets  of  S.  only,  and 
accounts  and  enquiries  were   di- 
rected. A  creditor's  suit  was  sub- 
sequently instituted  against    the 
representatives    of    S.,    and   the 
common  decree  made.  The  Plain- 
tiffs in  the  first  suit  claimed  the 
fund  in  Court,  in  priority  of  the 
creditors  in   the  second:    Held, 
however,  th^t  after  payment  of 
the  costs  of  the  first  suit,  it  ought 
to  be  applied,  in  a  due  course  of 
administration,  towards  payment 
of  all  the  creditors  of  S.     Smith 
Vs  Birch.  10 

See  Legacy  Duty,  1. 

ADMIRALTY  COURT. 
See  Jurisdiction,  1. 

ADMISSION  OF  ASSETS.   • 
See  Executor,  1. 


ADMISSIONS. 
See  Practice,  S. 

ADVANCING  EXCEPTIONS. 

See  Exceptions,  2. 

ADVANCING  FUND,  TO  TRY 

ISSUE. 

See  Practice,  1. 

AFFIDAVIT. 

1.  Affidavits  sworn  before  a  master 
extraordinary,  who  was  the  clerk 
of  the  Plaintiff's  attorney,  rejected. 
Wood  V.  Harper.  Page  290 

2.  Pending  a  reference  of  affidavits 
for  impertinence,  they  cannot  be 
used.  The  Court,  however,  will, 
in  such  a  case,  put  the  parties 
under  terms,  so  as  to  meet  the 
justice  of  the  case.  Pearse  v. 
Brook.  337. 

See  De  bene  esse,  2. 
Injunction,  1. 
Evidence,  2. 

AGREEMENT. 

See  Contract. 
Injunction,  3. 
Principal  and  Agent. 
Public  Policy. 
Statute  op  Frauds. 
Vendor  and  Purchaser. 


ALTERATION  OF  SPECIFICA- 
TION. 

See  Patent. 

AMEND- 
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AMENDMENT. 

Liberty  being  given  to  amend,  the 
bill  was  amended  by  striking  out 
the  names  of  several  co-Plaintiffs, 
and  suing  by  one  on  behalf  &c. 
of  the  others.  Held  irregular: 
but  the  Court  allowed  the  amend- 
ment to  stand,  security  being  given 
for  costs.    FeUoxves  v.  Deere* 

Page  353 

See  Co-Plaintifps. 
Costs,  2. 

ANNUAL  RESTS. 

See  Mortgagor  and  Mortgagee, 

1,  2,  3. 

ANNUITY. 

See  Satisfaction. 

Cumulative  Legacy,  1,2. 
Personal  Estate. 

ANSWER. 

The  rule,  that  where  a  Defendant 
submits  to  answer  he  must  an- 
swer fully,  does  not  apply  where 
the  matter  of  discovery  is  imma- 
terial to  the  relief  sought  by  the 
bill.     fVood  V.  Hiichings.         504 

See  Exceptions^  L 
Insufficiency. 

ASSETS. 

See  Executor,  1. 
Revocation,  2. 

ASSIGNEE. 

See  Vendor  and  Purchaser,  L 
Chose  in  Action. 


ASSIGNMENT. 
See  Chose  in  Action. 

ATTORNEY  GENERAL. 

See  Charity,  4. 
Motion,  I. 


BANKRUPT. 

Proceedings  in  insolvency  are  not 
superseded  by  a  subsequent  bank- 
ruptcy founded  on  an  act  of  bank- 
ruptcy prior  to  insolvency.  Side^ 
boiham  v.  Barrington*    Page  524* 

See  Vendor  and  Purchaser,  1. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BEQUEST. 

See  Absolute  Interest. 
Cumulative  Legacy. 
Demonstrative  Legacy. 
Legacy. 
Per  Capita. 
Per  Stirpes. 
Precatory  Words. 
Revocation. 
Satisfaction. 
Specific  Legacy. 

BISHOP. 
See  Breach  of  Trust,  1.  2. 

BOND. 

See  Chose  in  Action. 

Vendor  and  Purchaser,  2. 

BREACH  OF  TRUST. 
1.  An  act  of  parliament  empowered 
a  rector,  with  the  consent  of  the 
S  s  S  bishop 
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bishop  who  was  patron  of  the 
living,  to  raise  money  by  annuity 
for  building  a  new  rectory  house, 
the  plan  and  the  accounts  of 
which  were  to  be  approved  of  by 
the  bishop.  The  bishop  advanced 
the  necessary  money,  and  ob- 
tained a  grant  of  an  annuity, 
charged  on  the  living :  Held, 
though  there  was  no  unfairness, 
that  the  transaction,  on  principle, 
could  not  stand.  Greenlaxo  v. 
King.  Page  49 

2.  A  rector  was  empowered  by  act 
of  parliament,  with  the  consent 
of  the  bishop,  to  raise  money  by 
way  of  annuity  on  lives,  for  the 
purpose  of  building  a  new  rectory 
house,  and  to  charge  the  same  on 
the  rectory.  The  bishop  himself 
advanced  the  money :  the  annuity 
was  granted  and  was  paid  by  the 
rector  until  his  death ;  the  sums 
thus  paid  amounted  to  the  sum 
advanced  with  lawful  interest.  At 
the  suit  of  the  succeeding  rector, 
the  transaction  was  set  aside  on 
the  ground  of  the  equitable  in- 
capacity of  the  bishop  to  become 
the  purchaser  of  the  annuity : 
Held,  that  the  Plaintiff  had  a 
right  to  avoid  the  annuity  alto- 
gether, and  that  the  Defendant 
was  not  entitled  to  have  it  ascer- 
tained, what  was  a  proper  annuity 
to  have  been  granted^  and  to 
charge  the  succeeding  rector  with 
his  proportion  thereof.  Greenlaw 
v.  King,  49 

3.  A  testator  appointed  two  trus- 
tees, and  gave  them  a  power  of 
making  advancements  to  his  chil- 


dren ;  and  he  directed  if  either 
declined  to  act,  a  new  trustee 
should  be  appointed.  One  alone 
(the  mother  of  the  children) 
acted,  and  made,  as  was  alleged, 
advancements  without  the  con- 
currence of  the  other  trustee,  or 
the  appointment  of  a  new  trus- 
tee: Held,  that  the  proper  dis- 
cretion had  not  been  exercised, 
and  that  no  enquiries  could  be 
directed  as  to  the  alleged  ad- 
vancements with  a  view  to  their 
being  allowed.  Palmer  v.  Wake- 
field.  Page  227 

4.  A  widow  was  absolutely  entitled 
to  legacies  of  3500/.,  of  which 
her  husband  by  his  will  professed 
to  give  to  her  and  her  children 
2500/.,  which  he  directed  to  be 
invested  in  the  funds  or  real  se- 
curities. He  gave  his  widow  other 
benefits  out  of  his  own  property. 
The  widow  received  the  money, 
and  invested  it  in  the  funds,  but 
treating  it  as  her  own,  [she  after- 
wards sold  it  out,  and  applied  it 
to  her  own  use.  A  case  of  election 
arose  on  the  will,  but  it  did  not 
appear  when  she  had  elected. 
Held,  that  the  widow  electing  to 
take  under  the  will  was  responsible 
for  2500/.  only,  and  not  for  the 
stock  purchased  therewith.  Palmer 
V.  Wakefield.  227 

5.  Bequest  of  consols  to  A.  B.,  a 
Jeme  covert f  to  be  transferred  to 

her  in  her  own  name,  and  the  in- 
terest to  be  for  her  separate  use, 
the  principal  to  remain  in  trust  of 
the  executors  till  the  youngest  of 
her  children  attained  twenty-one, 

when 
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when  the  principal  was  to  be  her 
own ;  or  in  case  of  her  demise  it 
was  to  devolve  to  her  husband. 
The  trustees,  on  the  death  of  the 
testatrix,  transferred  the  fund  to 
A,  B.f  and  she  and  her  husband 
afterwards  sold  it  out.  and  thev 
both  signed  the  transfer:  Held, 
that  a  breach  of  trust  had  been 
committed,  but  that  A>  B.  had 
made  a  valid  disposition  of  the 
dividends  which  might  accrue 
previous  to  her  youngest  child, 
born  after  the  death  of  the  testa- 
trix, attaining  twenty-one.  Crosby 
V.  Church.  Page  4S5 

6.  A  person  knowingly  inducing 
trustees  to  lend  trust  money  to 
his  debtor  on  a  security  not  war- 
ranted by  the  trusts,  in  order  that 
when  advanced  such  person  may 
obtain  payment  thereout  of  his 
debt,  is  accountable  to  the  cestui 
que  trusts.     Fyler  v.  Fyler,     550 

7.  Solicitors  knowingly  procuring 
trustees  to  commit  a  breach  of 
trust  for  their  benefit,  must  be 
considered  as  partakers  in  the 
breach  of  trust.  Fyler  v.  Fyler.  550 

8.  Trustees  investing  trust  money 
on  an  unauthorised  security,  are 
responsible  for  any  future  loss 
traceable  to  that  first  error.  Fy^ 
ler  V.  Fyler,  550 

9.  A  trustee,  who  was  not  au- 
thorised to  lend  the  trust  money 
on  leasehold  security,  applied  to 
his  solicitor  to  procure  an  invest* 
ment  for  some  trust  money,  so  as 
to  produce  a  larger  income.  The 
solicitors  had  a  client  who  was 
considerably   indebted   to    them, 


and  who  wanted  to  borrow  money 
on  leasehold  security,  and  they 
proposed  it  to  the  trustee.  The 
trustee  personally  took  measures 
to  ascertain  the  value  and  validity 
of  the  security,  and  thereupon  ad- 
vanced the  money  which  was  paid 
to  the  solicitors  and  carried  to  the 
credit  of  their  debtor's  account. 
The  solicitors  acted  on  behalf  of 
the  borrower,  and,  to  some  ex* 
tent,  for  the  trustees,  but  another 
solicitor  acted  also  for  him  and 
for  one  of  the  cestui  que  trusts  in 
the  matter.  The  solicitors  had 
notice  that  the  fund  was  trust 
money  in  which  infants  were  in- 
terested, but  had  no  knowledge 
of  the  trusts  or  the  limited  powers 
of  the  trustees.  The  security 
turned  out  ample,  but  part  of  the 
trust  funds  were  afterwards  lost 
by  being  transferred  to  a  similar 
security  of  the  same  party.  The 
lending  on  leaseholds  being  a 
breach  of  trust,  Held,  that  the 
solicitors  were  not  liable  to  the 
cestui  que  trusts  for  the  loss. 
10.  In  the  answer  to  a  bill  for  relief 
in  respect  to  a  breach  of  trust,  it 
was  alleged  that  some  of  the  cestui 
que  trusts  had  assented  thereto. 
Held,  that  the  parties  sought  to 
be  charged  were  entitled  to  an 
enquiry.  Fyler  v.  Fyler.  Page  550 

See  Charity,  2. 

Husband  and  Wife,  2. 
Perishable  Property. 
Supplemental  Bill. 

CHARGE. 

See  Merger,  passim. 
Ss  4 
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CHARGE  OF  DEBTS  ON  REAL 
ESTATE. 

1.  A  testator  directed  his  debts  to 
be  paid  out  of  his  real  and  per- 
sonal estate;  and  he  afterwards 
provided  that  if  his  personal  estate 
should  fall  short  in  paying  his 
debts,  then  he  empowered  his 
executors  to  enter  into  the  re- 
ceipt of  the  rents  of  his  freeholds, 
until  the  same  should  be  wholly 
paid  off.  The  personal  estate  was 
sufficient  for  payment  of  the  debts. 
Held,  nevertheless,  that  a  trust 
had  been  created  for  payment  of 
the  debts  out  of  the  realty,  so  as 
to  prevent  the  operation  of  the 
Statute  of  Limitations,  and  that 
the  real  estate  remained  liable  to 
pay  a  simple  contract  debt  which 
had  been  lefl  unpaid  afler  dis- 
tribution of  the  residuary  personal 
estate.    Crallan  v.  Oulton,  Page  1 

2.  A  testator  devised  a  portion  of 
his  real  estate  to  trustees  for  sale, 
and  directed  them  to  apply  the 
proceeds  and  his  personal  estate 
in  payment  of  the  legacies  and 
annuities  thereby  bequeathed ;  and 

'  in  case  the  same  should  be  insuffi- 
cient, he  charged  all  his  real  estate 
with  the  payment  thereof.  By 
several  unattested  codicils,  he  gave 
further  legacies  and  annuities,  and 
subsequently  he  executed  a  duly 
attested  codicil,  whereby  he  varied 
the  appointment  of  trustees  and 
executors.  Held,  that  the  le- 
gacies and  annuities  bequeathed 
by  the  unattested  codicils   were 


not  charged  on  the  real  estate. 
Radburn  v.  Jervis.  P^e  4*50 

See  Real  Estate. 

CHARITY. 

1.  Where  a  testator  clearly  declares 
an  intention  of  devoting  the  whole 
income  of  a  property  to  charit- 
able purposes,  then,  although  he 
does  not,  in  specifically  directing 
the  application  of  portions  of  it, 
exhaust  the  whole  income,  still 
the  general  intention  that  the 
whole  shall  be  applied  to  charit- 
able purposes  will  prevail ;  and,  on 
the  other  hand,  although  he  does 
not  make  any  such  general  de- 
claration of  devoting  the  whole  to 
charity,  but  gives  each  and  every 
portion  of  the  whole  income  at  the 
time  to  some  charitable  purpose, 
and  by  that  means  exhausts  the 
whole,  then,  if  the  income  should 
afterwards. increase,  the  increase 
will  also  be  applicable  to  the  cha- 
ritable purposes.  Attorney-Gene- 
ral V.  The  Coopers  Company,  29 

2.  A  testator  devised  a  house  to 
the  Cooper's  Company,  upon  con- 
dition, and  to  the  use,  intent,  and 
purposes  of  maintaining,  augment- 
ing, and  supporting  a  school  at 
i?.,.  lately  erected,  and  the  same 
rent,  which  he  represented  to  be 
11/.,  should  be  bestowed  in  man- 
ner following.  He  then  gave  dif- 
ferent sums  to  different  objects, 
amounting  in  the  whole  to  8/.,  and 
amongst  them  5s.  to  the  Coopers' 
Company,  and  then  gave  3/., which 
he  represented  as  that  which  re- 
mained ungiven,  to  the  Coopers' 

Company, 


INDEX  TO  THE  PRINCIPAL  MATTERS- 


609 


Company,  to  put  in  their  common 
box,  towards  the  repair  of  the 
house  when  need  be ;  and  if  the 
house  should  fall  into  decay  by 
sudden  misfortune,  whereby  no 
rent  should  be  made,  then  the  le- 
gacies  to  stay  until  it  should  be 
made  tenantable^ which  he  trusted 
the  company  would  do  within  two 
years,  and  when  tenantable,  the 
company  to  go  on  with  his  will, 
*<  to  avoid  the  penalty  and  danger 
which  followeth."  He  then  gave 
the  house  over  beneficially  to  the 
Grocers'  Company  if  the  Coopers* 
did  not  bestow  the  8/.  as  he  willed 
them  to  do.  The  rents  increased- 
to  151. 

Held,  that  all  the  objects  of  the 
testator's  bounty  were  entitled  to 
participate  in  the  increased  rents, 
and  that  the  Coopers'  Company 
took  the  three  elevenths  bene- 
ficially, subject  to  the  repairs. 
Attorney' General  v.  The  Coopers' 
Company,  Page  29 

S.  Ten  acres  of  charity  land  were 
alienated  by  the  trustees  in  con- 
sideration of  55L9  and  a  fixed  rent 
charge  of  6/.  Held,  that  it  was 
incumbent  on  those  claiming  the 
benefit  of  the  alienation  to  shew 
that  the  transaction  was  beneficial 
for  the  charity,  and  not  having 
done  so  it  was  held  invalid.  At' 
tornej/' General  v.  Brett ingham.  91 

4.  The  Court  does  not  consider  it 
the  duty  of  the  Attorney-General 
to  contend  for  his  strict  rights  in 
charity  informations;  in  cases  of 
hardship  it  sanctions  his  acting 
with    forbearance    towards    the 


parties ;  and  will  postpone  its  de- 
cision,  to  |  give  the  parties  an 
opportunity  of  entering  into  an 
arrangement  with  the  Attorney- 
General.  Attorney  -  General  v. 
Brettingham,  Page  91 

CHOSE  IN  ACTION. 

The  assignee  of  a  chose  en  action^ 
the  assignment  of  which  is  avail- 
able only  in  equity,  takes  subject 
to  all  the  equities  which  subsist 
against  the  assignor.  Ord  v. 
fVhite.  357 

CONSIDERATION. 
See  Demurrer,  2. 

CONVERSION. 
See  Revocation,  2. 

CONSTRUCTION. 

See  Absolute  Interest. 

Charge  of  Debts   on   Real 

Estate. 

Cumulative  Legacy,  1, 2. 

Demonstrativb  Legacy. 

Devise,  1,  2. 

General  Orders. 

Implication. 

Legacy. 

Limitations,  Statute  of. 

Next  of  Kin. 

Per  Capita. 

Per  Stirpes. 

Precatory  Words,  1,  2. 

Revocation. 

Satisfaction. 

Specific  Legacy. 

Statute,  1,  2. 

Statute  of  Limitations. 

Vesting. 

CON- 
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CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONTRACT. 
A  parent,  in  the  written  proposals 
on  the  marriage  of  his  daughter, 
stated,  **  He  intended  to  leave  his 
daughter  a  further  sum  of  10,000/. 
in  his  will,^  to  be  settled  on  her 
and  her  children,  the  disposition 
of  which,  supposing  she  had  no 
children,  to  be  prescribed  by  the 
will  of  the  father."  He  died  with- 
out  leaving  that  sum:  Held,  under 
the  circumstances,  that  there  was 
an  obligation  on  the  parent,  to  be 
.  satisfied  out  of  his  assets.  De 
Beil  V.  Thomson.  Page  469 

See  Principal  and  Agent. 
Statute  of  Frauds. 
Vendor  and  Purchaser. 

CONTRIBUTION. 
See  Heir,  1,  2. 

CO-PLAINTIFFS. 

One  of  two  Co-plaintifiTs  who  had 
authorised  the  institution  of  a 
suit,  refused  to  proceed  therein. 
The  other  Plaintiff  obtained,  on 
motion,  an  order  to  amend  by 
making  him  a  Defendant,  and  to 
pay  the  costs.     Broton  v.  Satoer. 

598 

COPYRIGHT. 
See  Notice. 
Piracy. 

COSTS. 

1.  The  point  in  dispute  was,  whether 
a  mortgagee  was  entitled  to  six 


years'  or  twenty  years'  arrears  of 
interest.  The  Defendant,  the 
mortgagor,  was  willing  before  suit 
to  pay  the  principal  and  six  years' 
interest,  but  made  no  tender.  At 
the  hearing  the  mortgagor  suc- 
ceeded on  the  point  of  interest : 
Held,  that  a«  ^ere  had  been  no 
tender,  the  mortgagor  must  pay 
the  costs.  Hodges  v.  The  Croy- 
don Canal  Company.         Page^86 

2.  Where  a  Plaintiff,  by  amendment, 
abandons  a  part  of  his  claim,  and 
it  appears  he  has  in  that  respect 
acted  vexatiously,  the  Court,  on 
motion,  will  direct  him  to  pay  the 
costs  thereby  occasioned.  Strick- 
land V.  Strickland.  242 

3.  A  Plaintiff  having  filed  two  bills, 
in  which  his  claims  were  incoo- 
sistent,  abandoned  part  of  the  re- 
lief originally  asked :  Held,  that 
he  had  acted  vexatiously,  and  he 
was  ordered  to  pay  the  additional 
costs  incurred  by  the  abandoned 
claim.      Strickland  v.  Strickland, 

242 

4.  The  same  solicitor  put  in  and  set 
down  for  hearing  two  pleas  for 
want  of  parties  for  two  several  de- 
fendants, and  they  were  both 
allowed  :  the  Plaintiff  was  ordered 
to  pay  the  costs  of  one  only  of 
such  pleas.  Tarbuck  v.  Wood- 
cock. 289 

5.  The  papers  in  the  suit  were  acci- 
dentally burnt  in  the  offices  of  the 
relator's  solicitor,  and  new  office 
copies  became  necessary  for  the 
hearing  of  the  cause.  A  decree 
was  afterwards  pronounced  against 
the  Defendant,  with  costs  as  be- 
tween 
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tween  party  and  party.  Held, 
that  the  extra  costs  occasioned  by 
this  accident  ought  not  to  be 
borne  by  the  Defendant.  The  At- 
torney General  v.  Kerr.   Page  425 

6.  An  order  "  to  discharge  an  irre- 
gular order  with  costs,"  carries 
the  costs  of  the  application  to  dis- 
charge it.     West  V.  Smith.       492 

7.  Solicitors  against  whom  charges 
of  fraud  had  been  made  which 
were  unsubstantiated,  and  against 
whom  the  bill  was  dismissed,  held 
not  entitled  to  their  costs,  on  the 
ground  that  by  the  position  in 
which  they  had  placed  themselves 
they  had  exposed  themselves  to 
an  investigation  which  had  not  un- 
reasonably been  instituted.  Fyler 
V.  Fyler.  550 

See  Creditor's  Suit. 

Production  of  Documents,  2. 
Security  for  Costs. 
Solicitor. 

TA3LA.TI0N,  2. 

Trustee,  1. 

COVENANT. 

Parties  having  an  equitable  estate 
only,  agreed  to  grant  a  lease  to 
A.  B,,  which  was  to  contain  spe- 
cial covenants  both  on  the  part  of 
the  lessors  and  lessee.  The  in- 
tended lessors  died  before  the 
lease  had  been  granted,  and  their 
interest  became  vested  in  bank- 
rupt assignees  and  an  heir  at  law, 
against  whom  a  decree  for  specific 
performance  was  made :  Held  that 
receiving  the  benefit  of  the  Iessee*s 
special  covenants,  the  assignees 


and  heir  were  themselves  bound, 
to  the  extent  of  their  interest  in 
the  property,  to  enter  into  the 
special  covenants  which  the  ori- 
ginal intended  lessors  had  con- 
tracted to  enter  into.  Page  v. 
Broom.  Page  36 

See  Lessor  and  Lessee. 

CREDITOR'S  DEED. 
See  Demurrer,  2. 

CREDITOR'S  SUIT. 

In  a  creditor's  suit,  the  assets  being 
sufficient  to  pay  the  debts,  but 
being  insufficient  to  pay  the  debts 
and  the  costs  of  suit  taxed  as  be- 
tween party  and  party :  the  Court 
ordered  the  Plaintiff's  extra  costs^ 
as  between  solicitor  and  client,  to 
be  paid  out  of  the  fund.  Sutton 
y.  Doggett.  9 

See  Administration  Suit. 

CUMULATIVE  LEGACY. 

1.  A  testator,  in  his  lifetime,  by 
bond  secured  to  //.  C.  C  an  an- 
nuity of  300/.  for  life,  payable  on 
the  usual  quarter  days,  &c. ;  and 
by  his  will  he  confirmed  it,  and 
bequeathed  a  further  annuity  of 
200/.,  payable  in  the  same  manner, 
it  being  his  intention  that  she 
should  receive  an  annuity  of  500/. 
instead  of  300/.  By  a  codicil,  the 
testator  directed  his  trustees  to 
raise  500/.  a  year,  and  pay  the 
same  to  H.  C.  C.  during  her  life, 
•by    quarterly    payments:    Held, 

that 
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that  the  second  annuity  was  cumu- 
lative. Radburns.Jervis.  Page  450 
2.  E.  H.,  for  valuable  consideration, 
granted  to  his  two  sisters  annuities 
of  300/.  a  year  each,  during  their 
lives,  payable  in  January^  Aprils 
Jviy^  and  October.  By  his  will  he 
gave  his  widow  an  annuity  in  lieu 
of  the  annual  sum  payable  to  her 
under  her  marriage  settlement, 
and  of  dower;  and  he  directed  his 
debts  to  be  paid^  and  bequeathed 
to  his  sisters  respectively,  an- 
nuities of  9001.  and  500^.  each  for 
their  separate  use,  payable  on  the 
usual  quarterly  days  of  payment : 
Held,  that  the  annuities  of  300/. 
each  were  not  satisfied  by  the 
annuities  given  by  the  will,  and 
that  the  sisters  were  therefore  en- 
titled to  both  annuities.  Hales  v. 
Darell.  824 

DE  BENE  ESSE. 

1 .  An  application  for  an  order  to  ex- 
amine a  witness  de  bene  esse,  on 
the  ground  that  he  is  the  only  wit- 
ness to  a  material  fact,  ought  to 
be  made  upon  notice,  and  not  ex 
parte. 

2.  The  affidavit  in  support  of  an 
application  to  examine  a  witness 
de  bene  esse,  ought  to  shew  the 
facts  on  which  it  is  proposed  to 
examine  the  witness. 

An  affidavit  in  support  of  such 
an  application  on  belief  only,  that 
the  witness  is  the  sole  witness  to 
a  particular  fact,  is  not  sufficient : 
it  ought  to  state  the  reasons  for 
such  belief.     Hope  v.  Hope.    317 


DEBTOR  AND  CREDITOR. 

See  Administration  Suit. 
Charge  of  Debts,  &c.,  1,  2. 
Demurrer,  2. 
Real  Estate. 

DECREE. 

See  Breach  of  Trust,  2. 
Pro  Confesso,  2. 

DEMONSTRATIVE  LEGACY. 

A  testator  devised  his  estate  X.  to 
trustees,  for  sale,  for  payment  of 
his  debts  and  legacies,  in  exone- 
ration of  his  personal  estate ;  and 
after  reciting  that  he  became  en- 
titled on  his  marriage  to  a  sum  of 
7442/.,  of  which  he  had  received 
2442/.,  and  that  50001.  remained 
due,  he  bequeathed  2442/.  to 
be  paid  out  of  the  produce  of  the 
estate  X.,  and  the  sum  of  50001. 
when  and  if  the  same  should  be 
received  and  got  in,  but  not 
otherwise,  to  A.,  J?.,  C.  and  /}. 
equally ;  and  in  case  the  5000/. 
should  be  received  by  him  in  his 
lifetime,  he  directed  the  same  to 
be  raised  out  of  the  estate  X. 
The  testator  received  the  50001. 
Held,  that  the  legacy  was  de- 
monstrative, and  that  it  was  a 
charge  upon  the  general  personal 
estate  as  well  as  on  the  estate  .Y. 
Colvile  v.  Middleton.      Page  570 

DEMURRER. 

1.  General  demurrer  allowed  to  a 
bill  on  the  ground  of  the  vague- 
ness and  uncertainty  of  ita  state- 
ments 
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ments.      Wormald  v.   De  Lisle. 

Page  18 
2.  One  of  the  presumptive  next  of 
kin  assigned  the  share  to  which 
he  might  become  entitled  in  the 
personal  estate  of  a  lunatic  who 
was  then  living,  on  trust  to  pay 
the  costs,  and  any  sums  which 
might  be  advanced  for  the  pur- 
poses of  the  trust,  then  to  pay  an 
annuity  to  the  assignee,  and  after- 
wards to  pay  his  debts.  No  cre- 
ditor was  party  to  the  deed.  The 
trustees  made  some  payments  in 
advance.  On  the  death  of  the 
lunatic,  the  trustees  of  the  deed 
filed  a  bill  against  the  adminis- 
trator and  the  assignor  for  pay- 
ment of  the  assignor's  share,  al- 
leging that  the  assignor  was 
desirous  that  it  should  be  paid  to 
them :  Held  that  a  general  de- 
murrer by  the  administrator  could 
not  be  supported  on  these  alle- 
gations, and  semUe  that  there 
was  a  sufficient  consideration  for 
the  deed.     Hinde  v.  Blake.     234 

See  Executor,  2. 
Parties,  5. 
Vendor  and  Purchaser,  5. 

DESCENT. 
See  Heir,  1,  2. 

DE\aSE. 

1.  A.  having  a  power  of  revocation 
and  new  appointment  over  an 
estate,  of  which  B.,  his  heir,  was 
tenant  in  tail,  by  his  will  directed 
the  estate  **  to  be  attached  to  his 
title  as  closely  as  possible."  Held, 


that  the  estate  of  B.  and  all  other 
tenants   in   tail   in    esse    at   A.*b 
death  (being  in  the  line  of  the 
title),  were  abridged  to  estates 
for  life  only.     Lord  Dorchester  v. 
The  Earl ^ Effingham.Tage  I80n. 
2.  A  testator  devised  his  real  and 
personal  estate  to  trustees,  and 
gave  Ufe  estates  therein  to  several 
persons,  namely.  A.,  B,^  &c. ;  and 
afler  their  deaths  he  directed  the 
trustees    to  pay  the  income  to 
Moses  and  Naphthali^  during  their 
respective  lives,  share  and  share 
alike;  and  in  case  either  of  them 
should,  after  the  deaths  of  A.  B., 
4*0.,  depart  this  life  without  leav- 
ing issue  male  of  his  body,  in  trust 
to  pay  the  whole  income  to  the 
survivor  for  life;  and  he  directed 
that  if  Moses  should,  after  the 
deaths  of  A.,  B.,  i^c.^  die  before 
Naphihalif    leaving    issue    male, 
then  the  trustees  should  convey  a 
moiety  of  the  real  estate  to  the 
use  of  the  first  and  other  sons  of 
Moses  in  tail  male,  with  remainder 
to   Naphthali    for  life,  with   re- 
mainder to  his  first  and  other  sons 
in  tail,  and  in  default  to  the  tes- 
tator's right  heirs,  and  lay  out  a 
moiety  of  the  personal  estate  in 
land,  and  convey  the  same    to 
trustees  to  the  like  uses.    The 
testator  made  a  similar  disposition 
mutatis  mutandis    of   the    other 
moiety  in  case  of  the  death  of 
Naphthali f  after  the  deaths  of  A,, 
B.,  leaving  issue  male,  and  he  pro- 
vided that    in    case  Moses  and 
Naphthali  should  die  without  leav- 
ing issue  male,  or  if  such  issue 

male 
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male  should  die  without  leaving 
any  issue  male,  the^trustees  should 
convey  the  property  to  such  per- 
son as  should,  at  the  death  of  the 
survivor  of  Moses  and  Naphtkali^ 
be  the  right  heir  of  the  testator. 
It  will  be  seen  that  no  provision 
was  made  for  the  event  (which 
happened),  of  Moses  dying  mth^ 
,out  issue  before  the  death  qfA*f  B, 
Naphthali  survived  Moses  and  A.^ 
B.f  &e*9  and  Moses  died  without 
issue.  Held,  first,  that  the  words 
<<  after  the  deaths  of  A.,  B"  &c., 
did  not  import  contingency,  but 
were  merely  words  of  reference, 
shewing  that  the  gifts  then  in 
course  of  expression  were  subject 
to  the  prior  gifts,  and  were  not  to 
have  effect  in  possession  until 
those  prior  gifts  were  satisfied  or 
had  become  inoperative.  Se- 
condly, that  the  words,  **  if  Moses 
should  die  before  the  death  of 
Naphthalif  leaving  issue  male," 
must  have  their  natural  meaning, 
and  be  taken  to  provide  only  for 
the  particular  cases  expressly  de- 
scribed. Thirdly,  that  to  ef- 
fectuate the  general  intent,  Naph" 
thali  took  an  estate  tail  by  im- 
plication in  both  moieties  of  the 
realty,  and  an  absolute  interest  in 
the  personalty.  And,  fourthly, 
that  the  trusts  on  which  the  ques- 
tion arose  were  not  executory  so 
as  to  alter  the  construction  as  aris- 
ing on  an  executed  trust.  Franks 
V.  Price.  Page  182 

See  Bequest. 
Heir,  1,  2. 
Implication. 


Revocation,  2. 
Vesting. 

DEVISEE. 

Devisee  not  bound  by  the  amount 
of  a  claim  substantiated  against 
the  executors  in  an  action  at  law 
to  which  h6  was  not  a  party. 
Willson  V.  Leonard.       Page  373 

DISCLAIMER. 
See  Separate  Estate. 

DISCOVERY. 

See  Answer. 
Plea,  ?« 8. 
Receiver,  d. 
Relief. 

DISMISSAL. 

1.  A  sole  Plaintiff  having  died,  the 
Court,  on  the  application  of  the 
Defendant,  ordered  that  the  ad- 
ministrator should  revive,  or  that 
the  bill  should  be  dismissed  with- 
out costs.     Chowick  v.  Dimes* 

.290 

2.  On  the  death  of  one  of  two  co- 
Plaintiffs  after  the  cause  was  at 
issue,  it  was  ordered,  on  motion, 
that  the  survivor  should  revive 
the  suit  within  a  fortnight,  or,  in 
default,  that  the  bill  should  be 
dismissed  with  costs.  Lord  Chi' 
Chester  v.  Hunter.  491 

DRAINING  ACT. 

Under  the  draining  act,  where  the 
tenant  for  life  is  an  infant,  the  pe- 
tition must  be  presented  in  the 

name  of  his  guardians. 

Form 
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Form  of  refercDce  under  this 

act  (3  &  4  Vict.  c.  55.),  and  of  the 

subsequent  proceedings  thereon. 

Stanhope  v.  Stanhope.    Page  647 

See  Tenant  for  Life. 


ELECTION. 

See  Breach  of  Trust,  4. 

Vendor  and  Purchaser,  2. 

ENQUIRY. 
See  Vendor  and  Purchaser,  3. 

ENTAIL. 
See  Devise,  1. 

EQUITY. 

See  Lessor  and  Lessee. 

EVIDENCE. 

1.  Evidence  of  conversations  not 
put  in  issue  is  inadmissible,  but 
where  conversations  are  alleged 
in  the  answer,  evidence  is  admis- 
sible on  the  part  of  the  Plaintiff 
to  shew  their  effect,  notwithstand- 
ing they  are  not  stated  in  the 
bill.     Graham  v.  Oliver*  124 

2.  An  issue  being  directed  which 
was  to  be  couducted  on  one  side 
by  persons  not  parties  to  the 
cause,  the  Court  refused  to  direct 
the  depositions  and  affidavits  used 
in  the  cause  of  witnesses  who  had 
since  died,  to  be  read  on  the  trial 
of  the  issue.     Johnston  v.  Todd. 

218 

3.  Letters  proved  in  the  cause,  but 
not  referred  to  in  the  pleadings 
are  inadmissible  in  evidence,  even 


on  the  question  of  costs.    Whitley 
V.  Martin.  Page  226 

4.  Whether  parol  evidence  of  de- 
clarations of  the  testator,  is  ad- 
missible to  prove  a  testator's  in- 
tention, that  annuities  given  by 
his  will  should  be  additional  to 
and  not  substitutional  for  an- 
nuities granted  by  him  in  his  life- 
time, for  valuable  consideration, 
qucere.     Hale*  v.  DarelU         324 

5.  A  cause  stood  over  for  want  of 
parties ;  one  of  such  parties  was 
brought  before  the  Court,  but 
another  was  out  of  the  jurisdic- 
tion. Liberty  was  given  to  enter 
into  evidence  as  to  the  former, 
and  to  prove  the  latter  out  of 
jurisdiction.      WUlatts  v.  Bushy. 

420 
See  Affidavit,  1,  2. 
De  bene  esse,  2. 
Husband  and  Wife,  1. 
Merger,  2. 

EXAMINATION. 
See  De  bene  esse. 

EXAMINATION  DE  BENE 
ESSE. 

See  De  bene  esse. 

EXCEPTIONS. 

1.  The  Plaintiff's  right  to  except  to 
the  Defendant's  answer  for  insuffi- 
ciency, is  not  waived  by  a  motion 
for  production  of  papers,  founded 
on  admissions  in  the  answer. 

It  is  unnecessary  in  such  a  case 
to  move  '*  without  prejudice  to 
the  Plaintiff's  right  to  except." 
Lane  v.  PauL  66 

2.  The 
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2.  The  Court,  to  prevent  delay,  will 
advance  for  an  early  hearing  ex- 
ceptions to  the  Master's  report 
on  a  reference  for  impertinence. 
Holmes  v.    The    Corporation   of 


ArundeL 


See  Waiver. 


Page  407 


EXECUTORY  TRUST. 
See  Devise,  1,2. 

EXECUTOR. 

1.  Payment  of  interest  by  an  exe- 
cutor, commencing  six  years  afler 
the  testator's  death,  and  con- 
tinuing seven  years;  Held  to  be 
such  *an  admission  of  assets  as 
to  make  the  executor  personally 
liable,  Attomey-Ge^ieral  v.  Chap- 
man*  ^5 

2.  A.  purchased  a  leasehold  of  B.f 
and  paid  the  purchase-money,  but 
no  conveyance  was  executed.  A. 
bequeathed  it  to  B.  for  life,  with 
remainders  over,  ^.'s  executor 
filed  a  bill  against  B.  alone,  for 
a  conveyance  of  the  property 
upon  the  trusts  of  the  will,  not, 
however,  seeking  to  recover  it  as 
assets  for  the  purposes  of  the  ex- 
ecutorship. Held,  that  the  other 
cestui  que  trusts  were  necessary 
parties;  and,  semble,  that  such  a 
suit  might  be  maintained.  Josling 
V.  Karr,  494- 

See  Devisee. 

Forma  pauperis. 

EXONERATION  OF  PER- 
SONAL  ESTATE. 

Personal  estate  held,  upon  the  con- 
text of  a  will,    not  exonerated 


from  the  payment  of  debts  and 
legacies ;  where  a  real  estate  de- 
vised for  the  payment  thereof,  in 
exoneration  of  the  personal  es- 
tate, proved  to  be  insufficient 
ColvUle  V.  Middleton.      Page  570 


FEME  COVERT. 

See  Breach  or  Trust,  4,  5. 
Husband  and  Wife,  1,  2. 
Separate  Estate. 

FOREIGN  LAW. 

Question  as  to  rights  of  parties  de- 
cided on  the  opinion  of  Scotch 
advocates.     Williams  v.  WiUiams* 

547 
See  Husband  and  Wife,  1. 

FORMA  PAUPERIS. 

An  executor  or  administrator  can- 
not sue  or  defend  in  Jbrmd  pau' 
peris.     Oldfield  v.  Cobbett       432 

FRAUD. 

See  Parties,  1. 

Principal  and  Agent. 

FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

Vendor  and  Purchaser,  5- 

FREIGHT. 
See  Specific  Legacy,  1. 


GENERAL 
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GENERAL  ORDERS, 

Under  the  12th  Order  (1828),  the 
Master  has  authority  to  enlarge 
the  time  for  making  his  report 
more  than  once ;  and  a  second 
enlargement,  made  afler  the  ex- 
piration of  the  fortnight,  but  be- 
fore the  expiration  of  the  time 
limited  by  the  first  certificate,  is 
regular.  Beche  v,  Whiixjoorth. 
See  p.  xi.  xxvii.  Page  350 

GIFT  OVER. 
See  Vesting,  1. 


GUARDIAN. 

Guardian  ad  litem  to  an  infant  De- 
fendant resident  out  of  the  juris- 
diction, appointed  on  motion  upon 
proof  of  her  respectability,  and 
that  she  had  no  interest  adverse 
to  that  of  the  infant.  Smith  v. 
Palmer,  10 


HEIR. 

1.  Where  real  estates  are  devised  to 
the  heir,  although  for  certain  pur- 
poses he  takes  by  descent;  yet, 
as  between  him  and  the  devisees 
of  other  parts  of  the  testator's  es- 
tates^ the  estates  devised  to  the 
former  are  not  to  be  applied  in 
payment  of  the  debts  in  priority 
to  the  estates  devised  to  the  latter. 
Biederman  v.  Seymour,  368 

2.  Though  the  creditors  of  a  testa- 

Woh.  III. 


tor  have  a  right  to  resort  to  the 
estate  devised  to  the  heir,  in 
priority  to  the  other  devised 
estates,  yet  the  heir  is  entitled  to 
contribution  from  the  othes  de- 
visees, to  the  extent  to  which  his 
estate  may  be  exhausted  by  debts. 
Biederman  v.  Seymour,  Page  368 
3.  A  testator  devised  and  bequeath- 
ed his  real  and  personal  estate,  in 
trust  to  sell,  and  constituted  a 
mixed  and  blencfed  fund.  He 
thereout  gave  «/.  B.  \M.  and  one 
eighteenth  of  the  residue,  and  he 
gave  the  remaining  portions  of 
the  residue  to  other  petsons.  «/• 
B.  died  in  the  testator's  lifetime. 
Heldy  that  the  next  of  kin  and 
heir  were  entitled  to  their  pro- 
portionate part  of  the  lapsed  share 
of  the  residue,  and  that  the  le- 
gacy of  100^.  fell  to  the  residue, 
and  passed  by  the  gifl  thereof. 
Salt  V.  Chattaioai/.  Page  576 

See  Revocation,  2. 

HUSBAND  AND  WIFE. 

1.  A*  B.^  a  widow  entitled  to  a  pen- 
sion durante  viduitate^  cohabited 
with  C  D.  in  Scotland.  In  re- 
gard to  society,  they  held  them- 
selves out  as  man  and  wife ;  but 
with  respect  to  the  pension,  they 
acted  as  if  they  were  unmarried, 
and  A,  B.  half-yearly  made  so- 
lemn declarations  of  widowhood 
for  th6  purpose  of  obtaining  the 
pension :  Held^  on  exceptions  to 
the  Master's  report,  that  on  the 
whole,  he  was  right  in  finding  that 

Tt  no 
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DO    valid    marriage    had    taken 
place.     Robertson  v.  Crawford. 

Page  102 

2.  Liability  of  husband  for  the  breach 

of  trust  of  his  wife  before  marri. 

age.    Palmer  v.  Wakefield.      227 

See  Breach  of  Trust,  5. 
Separate  Estate. 
Trust. 


INCREASED  RENTS. 
See  Charity,  1. 

IMPERTINENCE. 

See  Affidavit,  2. 
[Waiver. 

IMPLICATION. 

A  testator  gave  life  interests  in  real 
and  personal  estate  to  A.  and 
B,9  with  interests  to  their  issue 
male  in  certain  events  only,  and 
the  estate  was  given  over  to  the 
heir  of  the  testator  on  a  general 
failure  of  issue  male  of  A.  and  B. 
Held,  that  A,  and  B.  took  estates 
tail  by  implication.  Franks  v. 
Price.  182 

See  Devises  2. 

INFANT. 

See  Guardian. 
Maintenance. 
Tenant  for  Life. 
Vesting,  2. 

• 

INFORMATION. 

See  Charity,  3. 
Motion,  1. 


INJUNCTION. 

1.  On  showing  cause  against  dis- 
solving the  common  injunction, 
affidavits  are  admissible  to  prove 
facts  alleged  by  the  bill,  but  which 
are  neither  admitted  nor  denied 
by  the  answer.  Semble.  Ord  v. 
JVhUe.  Page  357 

2.  Injunction  granted  to  restrain  a 
solicitor,  who  had  sold  his  busi- 
ness on  those  terms,  from  practis- 
ing in  any  part  of  Great  Britain  ^ 
and  from  endeavouring  to  induce 
any  persons  who  were  clients  of 
the  former  and  present  firm,  to 
cease  to  employ  the  latter  as  their 
attomies  or  solicitors.  Whittaker 
V.  Htnoe.  S8S 

3.  Where  a  partner  had  abstracted 
a  partnership  book  from  the  count- 
ing house  of  the  firm,  contrary  to 
an  express  covenant  contained  in 
the  deed  of  partnership,  Sir  C.  C. 
Pepys  Master  of  the  Rolls  granted 
an  injunction  restraining  him  from 
continuing  to  violate  the  covenant; 
and  this  was  continued  by  Lord 
LangdaUf  at  the  hearing  of  the  . 
cause,  on  the  28th  February ^  1838. 
Taylor  v.  Davis.  388  n.  (f ). 

See  Interpleader,  2. 
Jurisdiction,  1. 
Tenant  in  common. 


INSOLVENT. 

See  Bankrupt. 

Vendor  and  Purchaser,  1. 

INSUF- 
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INSUFFICIENCY. 

It  is  not  true  as  a  general  proposition 
that  an  insufficient  answer  is  no 
answer.    Lane  v.  Patd.    Page  66 

See  Answer. 

INTEREST. 
See  Statute  of  Limitations>  1, 2. 

INTERPLEADER. 

1.  Two  parties  claimed  a  real  estate 
under  different  wills,  the  validity 
of  which  were  in  controversy. 
An  action  being  brought  against 
the  tenant  by  one  of  the  claimants, 
he  filed  his  bill  of  interpleader 
against  both  claimants,  and  ob- 
tained an  injunction  on  bringing 
his  rent  into  Court.  Some  delay 
having  occurred  in  getting  in  the 
answer  of  one  of  the  Defendants, 
the  other,  who  had  filed  his  answer, 
moved  to  dissolve  the  injunction^ 
and  have  the  rent  paid  out  to  him. 
The  answer  of  the  other  Defend- 
ant having  been  filed  before  the 
motion  came  on,  the  Court,  on 
the  motion,  directed  an  issue  to 
determine  the  rights  of  the  De- 
fendants, and  continued  the  in- 
junction on  the  tenant  continuing 
to  pay  his  rent  into  Court.  Toton- 
ley  V.  Deere.  213 

2.  Injunction  to  restrain  proceedings 
in  an  issue  at  law,  directed  by  a 
Judge  of  the  Court  of  Queen's 
Bench,  under  the  Interpleader 
Act.     Langton  v.  Harton.      464 

The  Interpleader  Act  applies 


only  to  those  cases  where  the 
opposite  claims  depend  on  legal 
rights,  and  not  on  matters  pecu- 
liarly of  equitable  jurisdiction. 
Langton  v.  Horton.  Page  464 
3.  Upon  the  death  of  a  landlord, 
the  tenant,  in  ignorance  of  the 
rights  of  the  parties,  attorned  and 
paid  rent  to  A.^  who  claimed  as 
devisee.  The  right  of  i^.  to  the 
property  was  afterwards  disputed 
by  £.,  the  heir ;  Held,  that  the 
tenant  might  maintain  a  bill  of 
interpleader  against  A.  and  B* 
Jew  V.  fyood.  579 

IRISH  SECURITY. 
See  Statutes,  Construction 

OF,  U 

IRREGULARITY. 

An  order  intituled  in  a  non-existing 
cause  discharged  for  irregularity. 
JVesi  V.  Smith.  306 

ISSUE.   • 

See  Interpleader,  1. 
Pro  Confesso»  I,  2. 


JURISDICTION. 

1.  Jurisdiction  of  this  Court  to  re- 
strain proceedings  in  the  Ad- 
miralty Court  on  bottomry  bonds. 
Injunction  granted  to  restrain 
proceedings  in  the  Admiralty 
Court  respecting  a  bottomry  bond 
Tt  2  and 
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and  freight  of  a  ship,  on  the  ground 
that  the  matters  could  be  more 
•  conveniently,  directly,  and  ef- 
fectually determined  in  this  Court. 
M^  Duncan  V.  Calmont,   Page  409 

2.  Extent  of  the  jurisdiction  of  the 
Master  of  the  Rolls  to  alter  the 
enrolments  of  the  specifications 
of  patents.    In  re  Sharp's  Patent. 

245 

3.  Where  commissioners  of  sewers, 
under  an  act  of  parliament,  are 
proceeding  to  pave  and  make 
sewers  to  the  injury  of  property, 
in  a  case  not  within  the  act,  this 
Court,  unless  expressly  excluded, 
has  jurisdiction  to  interfere,  al- 
though, by  the  act,  jurisdiction  is 
given  to  the  justices  at  sessions, 
whose  judgment  is  not  to  be  re- 
moved by  certiorari  or  otherwise 
into  any  of  her  Majesty's  courts 
of  record  at  Westminster  or  else- 
where. Birley  v.  The  Constables^ 
Sfc.  of  Charlton.  499 

See  Patent. 


LANDLORD  AND  TENANT. 

See  Interpleader,  1.  3. 

Statute    of    Limitations, 
3,4. 

LEGACY. 

1.  A  testator  appointed  A.B,  and 
C.  D.  trustees  and  executors  of 
his  will.  By  a  codicil,  he  be- 
queathed to  each  of  the  trustees 


named  in  his  will  the  sum  of 
5000/.,  on  condition  that  he  ac- 
cepted the  trusts  thereof.  By  a 
subsequent  codicil,  he  revoked 
all  that  part  of  his  will  which  re- 
lated to  C.  2>.,  and  requested 
E.  F.  ''  to  undertake  and  fulfil 
the  same  purposes  and  intentions, 
and  on  the  same  conditions,  for 
the  effecting  of  which  he  had  ap- 
pointed the  said  C.  2).  By  a  sub- 
sequent codicil  he  revoked  the 
appointment  of  A,  B.  and  C  Z). 
as  trustees  and  executors,  and  all 
legacies  to  them,  and  he  nominated 
£•  F.  executor  and  trustee  there- 
of: Held,  that  E.  F.  was  entitled 
to  the  legacy  of  5000/.  Radbum 
V.  Jervis.  Page  450 

2.  A  testator  bequeathed  to  A.  his 
household  furniture  and  other  like 
things,  "  and  all  other  goods  of 
whatever  kind,"  and  he  appointed 
that  certain  specific  monies  should 
be  divided  as  follows,  after  all  his 
debts  should  be  paid  off.  He 
then  specified  certain  legacies, 
and  proceeded,  "  three  or  four 
thousand  pounds,  or  whatever  re- 
maining sum  or  sums  to^.*'  Held, 
that  A.  did  not  take  the  general 
residue.     Wrench  v.  Jutting.    521 

See  Absolute  Interest. 
Cumulative  Legacy. 
Demonstrative  Legacy. 
Per  Stirpes. 
Precatory  Words. 
Revocation. 
Satisfaction. 
Specific  Legacy. 

LEGACY 
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LEGACY  DUTY. 

].  Pending  a  suit  for  the  admini- 
stration of  assets,  and  before  the 
accounts  had  been  taken,  the  At- 
torney-General presented  a  pe- 
tition for  payment  out  of  the 
assets,  of  a  sura  which,  under  false 
representations,  had  been  returned 
to  the  administrator  as  over  paid 
in  respect  of  probate  duty,  and 
for  the  legacy  duty  payable  by 
the  administrator  on  his  share  of 
the  residue.  The  administrator 
had  wasted  the  assets,  and  the 
widow,  who  was  entitled  to  one 
third,  had  not  been  paid:  Held, 
that  the  application  was  prema- 
ture, and  the  petition  was  dis- 
missed.   Hicks  y.  KeaU,  Page  \^i 

Whether  the  money  thus  repaid 
formed  a  primary  charge  on  the 
fund,  qucere.   Hicks  v.  KeaL    141 

In  an  administration  suit,  the 
Court  provides  for  the  payment 
of  the  legacy  duty  before  payment 
to  the  legatee.     Hicks  v.  Kent. 

141 
2.  A  testator  gave  his  residuary 
estate  in  trust  for  his  daughter 
for  life,  with  remainder  to  such 
persons  (other  than  A*  B.,  and  C. 
and  their  relations)  as  she  should 
by  will  appoint,  and  in  default, 
over;  and  if  the  daughter  mar- 
ried or  received  visits  from  A.  or 
any  of  his  relations,  then  she  was 
to  forfeit  her  power.  The  daugh- 
ter appointed  the  property  by  her 
will :  Held,  on  her  death  ;  Jirslt 
that  under  the  legacy  duty  act, 
she  had  a'  general   and  absolute 


power  of  appointment,  and  that, 
therefore,  legacy  duty  was  payable 
on  the  residue,  under  the  first 
will ;  secondly^  that  no  probate 
duty  was  payable  on  the  probate 
of  the  daughter's  will,  in  respect 
of  such  residue ;  and,  thirdly ,  that 
legacy  duty  was  also  payable  on 
the  same  residue  so  appointed 
under  the  will  of  the  daughter, 
Piatt  V.  Routh.  Page  257 

LESSOR  AND  LESSEE. 
Assignee  of  leaseholds  accepting  the 
benefit  of  an  assignment,  held,  in 
equity,  liable  on  his  part  to  the 
covenants  contained  in  the  assign- 
ment, though  he  did  not  execute 
it.     Willson  V.  Leonard,         373 

See  Statute  of  Limitations. 


MAINTENANCE. 

A  party,  whose  interest  in  a  fund 
had  not  vested,  held,  under  the 
terms  of  a  power  in  a  will,  entitled 
to  maintenance,  even  afler  attain- 
ing twenty-one.  Ellis  v.  Max- 
tvell.  587 

See  Vesting,  2. 

MASTER  EXTRAORDINARY. 
See  Affidavit,  1. 

MASTER  IN  ORDINARY. 

A  Master  in  ordinary  having  be- 
come incapacitated  firom  attending 
to  the  business  of  his  office,  the 
matters  were  transferred  to  the 
Tt  3  Master 
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Master  in  rotation,  with  liberty 
for  him  to  adopt  the  proceedings 
already  had.  Attorney-General  v. 
Haberdashers*  Company.  Page  130 

See  General  Orders. 

MERGER. 

1.  Where  the  same  person  becomes 
absolutely  entitled  to  an  estate 
and  a  sum  of  money  charged  upon 
it,  the  charge  will  be  deemed  ex- 
.  tisguished,  unless  it  appears  that 
the  owner  intended  otherwise. 
Hood  y.  PhiUips.  513 

'2.  For  the  purpose  of  shewing  the 
intention,  evidence  direct  and  pre- 
sumptive may  be  resorted  to.  A 
transfer  to  a  trustee  n^ust  be  con- 
sidered as  one  of  the  grounds 
rebutting  ilhe  presumption  of 
merger ;  but  does  not  amount  to 
decisive  evidence  against  the  pre- 
sumption.   Hood  y.  Phillips,    513 

3.  A,  B.f  the  owner  in  fee  of  an 
estate,  paid  off  a  mortgage  in  fee 
existing  on  it,  which  in  1807  was 
transferred  to  a  trustee,  in  trust 
for  A.  B.,  her  ^*  heirs,  executors^ 
administrators,  and  assigns  respec- 
tively;"  and  the  trustee  covenanted 
to  convey  to  A.  B.,  her  heirs  or 
assigns,  or  unto  such  other  person 
or  persons,  and  in  such  manner 
and  form  as  A,  B.y  her  heirs,  ex- 
ecutors, administrators,  or  assigns 
should  direct.  A.  B.  devised  the 
estate  to  a  trustee  to  pay  certain 
specified  legacies,  and  subject 
thereto,  she  devised  it  to  C.  D,  in 
fee,  "  and  upon  or  for  no  other 
use,  trust,  intent,  or  purpose  what- 


soever." A  B.  died  in  1832,  held, 
that  the  mortgage  had  merged. 
Hood  v.  PhiUips.  Page  5 1 3 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  The  ordinary  rule  between  mort- 
gagor and  mortgagee  in  posses- 
sion is,  that  the  Court  will  not 
direct  an  account  with  annual 
rests,  if  there  was  an  arrear  of 
interest  due  on  the  mortgage  at 
the  time  of  the  mortgagee's  taking 
possession.    Finch  v.  Brown.    70 

2.  A  property  was  subject  to  a 
mortgage  for  1000/. ;  A.B.  agreed 
with  the  mortgagor  for  the  pur- 
chase of  a  portion  of  this  pro- 
perty,  and  entered  into  possession 
without  paying  his  purchase  mo- 
ney. In  1813  A.  B.  bought  up 
i\ie  whole  mortgage  for  1000/.,  on 
which  an  arrear  of  interest  of  101/. 
was  due.  There  was  at  the  same 
time  due  from  A,  B.,  in  respect 
of  his  purchase,  365/.  Nothing 
further  being  paid  by  the  mort- 
gagor, A,  B.  in  1816  recovered 
possession  of  the  property.  The 
rents  exceeded  the  amount  of  in- 
terest, and  in  1823  the  whole 
arrear  of  interest  had  been  paid 
off.  The  Court  refused  to  di- 
rect annual  rests.  Finch  v.  Brown. 

70 
3.  Generally,  annual  rests  are  not 
directed  against  a  mortgagee  in 
possession,  when  the  interest  is  in 
arrear  at  the  time  he  took  posses- 
sion ;  and  in  the  absence  of  spe- 
cial circumstances,  if  a  mortgagee 

is 
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is  not  liable  to  account  with  an- 
nual rests,  when  he  enters  into 
possession,  he  does  hot  become  so 
liable,  until  the  whole  of  the  mort- 
gage debt  has  been  paid  off. 

Where,  however,  a  mortgagee 
in  possession  came  to  an  account 
with  the  mortgagor,  whereby  all 
the  arrears  of  interest,  &c.  were 
converted  into  principal,  leaving 
thereby  no  arrears,  and  he  con- 
tinued in  possession,  the  rent  being 
more  than  sufficient  to  keep  down 
the  interest,  the  Court  directed 
annual  rests.     fViUon  v.  Cluer. 

Page  136 

See  Costs,  1. 

Parties,  1.  3,  4. 

Statute  of  Limitations,  1, 2. 


MOTION. 

1.  Notice  of  motion  given  on  behalf 
of  a  relator  in  an  information,  held 
irregular ;  it  should  be  on  behalf 
of  the  Attorney-General.  The 
Attorney  ^General  v.  Wright.    447 

2.  On  a  motion  to  discharge  an 
alleged  irregular  order,  no  parties 
can  be  heard  in  support  of  the 
application  but  those  who  have 
joined  in  the  notice  of  motion  to 
discharge  it.     Siubbs  v.  Sargon. 

408 

See  Co-plaintiffs. 
Dismissal,  1,  2. 
Exceptions,  1. 
Guardian. 
Payment  into  Court. 
Petition. 
Practice,  2. 


MULTIFARIOUSNESS. 

A  bill  to  restrain  commissioners 
from  paving  one  part  of  the  Plain- 
tiff's property  and  draining  an- 
other is  not  multifarious.  Birley 
V.  The  Constable*  Sfc.  of  Charlton. 

Page  499 
See  Plea,  4. 


NEGATIVE  PLEA. 
See  Plea,  ?• 

NOTICE. 

Constructive  knowledge  imputed  to 
the  Plaintiffs  by  the  Court,  of  an 
infringement  of  their  copyright 
by  the  Defendants.  Lewis  v. 
Chapman.  133 

NOTICE  OF  MOTION. 
See  Motion,  1. 


ORDERS  OF  COURT. 
See  General  Orders. 

ORDER. 
See  Irregularity. 


PARENT  AND  CHILD. 

See  Contract. 
Trust. 

T  t  4       PARTIAL 
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PARTIAL  PERFORMANCE. 
See  Vendor  and  PuRCRASSRy  4. 

PARTIES. 

1.  A  person  having  a  partial  interest 
in  a  real  estate  which  was  subject 
to  a  mortgage,  alleging  that  such 
partial  interest  had  been  fraudu- 
lently acquired  from  him  by  the 
Defendant,  who  had  also  got  from 
the  mortgagee  an  assignment  of 
the  mortgaged  interest,  filed  a  bill 
for  relief  in  respect  of  the  fraud, 
and  for  a  redemption.  Held,  that 
all  the  persons  interested  in  the 
equity  of  redemption  were  neces- 
sary parties  to  the  suit.  Henley 
V.  Sione.  Page  355 

2.  A  person  partially  interested  in 
an  estate,  may  maintain  a  suit 
to  set  aside  a  conveyance  of  such 
interest  fraudulently  obtained  from 
him,  without  making  the  other 
persons  interested  in  the  estate 
parties.     Henley  v.  Stone.       355 

3.  A  bill  for  redemption  cannot  be 
sustained  by  a  party  having  a  par- 
tial interest  in  the  equity  of  re- 
demption, in  the  absence  of  the 
other  parties  interested  in  it. 
Henley  v.  Stone.  355 

4.  The  trustees  of  a  turnpike  road 
borrowed  a  sum  of  money  from 
A.  B.  on  the  security  of  the  tolls, 
and  they  assigned  to  him  such 
proportion  of  the  tolls  as  the  sum 
advanced  bore  to  the  whole  prin- 
cipal money  advanced  on  the 
credit  of  the  tolls.  Held,  that 
the  other  mortgagees  of  the  tolls 


were  necessary  parties  to  a  suit, 
by  A>  B.  against  the  trustees,  to 
obtain  payment  of  arrears  of  in- 
terest out  of  the  tolls  to  be  re- 
ceived.    MeUUh  \.  Brooks. 

Page  22 
5;  A.  being  entitled  to  a  legacy  of 
5000^.,  the  executor  and  residuary 
legatee  misrepresented  the  amount 
to  be  4000/.,  and  for  this  sum  the 
residuary  legatee  gave  his  bond 
to  A.  The  executor  having  paid 
all  the  debts  and  other  legacies, 
handed  over  all  that  remained  to 
the  residuary  legatee,  and  which 
was  more  than  sufficient  to  satisfy 
the  Plaintift^'s  demand.  Held,  that 
a  bill  might  be  sustained  by  A. 
against  the  residuary  legatee  and 
the  representatives  of  the  executor 
for  recovering  the  extra  lOOOJL 
and  interest,  without  making  the 
representatives  of  the  testator  a 
party.     Beasley  v.  Kenyon.     544 

PARTNER. 

See  Injunction,  3. 


PATENT. 

Under  the  5  Sc  e  IV.  4.  c.  83.,  a 
patentee  by  the  authority  of  the 
Solicitor-General,  entered  a  me- 
morandum of  alteration  of  the  en- 
rolment of  the  specification,  and 
which  it  was  alleged  extended  the 
patent  and  infringed  upon  another 
patent  granted  to  the  petitioner : 
Held,  that  the  Master  of  the  Rolls 
had  no  jurisdiction  to  order  such 
memorandum  of  alteration  to  be 

expunged. 
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expunged.     In  re  Sharp's  Patent, 
ex  parte  Wordstoorth.       Page  245 
See  Jurisdiction,  2. 

PAUPER. 
See  Forma  pauperis. 

PAYMENT  INTO  COURT. 

An  executor  and  trustee,  who  had 
lent  trust  money  on  unsurrendered 
copyholds,  a  deposit  of  a  lease, 
and  a  bond,  ordered,  on  motion, 
to  pay  the  amount  into  court. 
fVi^att  V.  Sharratt.  498 

See  Practice,  2. 

PER  CAPITA. 

Bequest  *'  to  A.  and  to  the  children 
of  B.,  to  be  equally  divided." 
Held,  that  they  took  per  capita. 
Dovoding  v.  Smith.  541 

See  Per  Stirpes. 

PERISHABLE  PROPERTY. 

Executors  who,  contrary  to  the 
trusts  of  the  will,  had  permitted 
the  tenants  for  life  to  enjoy  lease- 
hold property  in  specie,  the  title 
to  which  was  bad,  but  of  which 
no  advantage  was  taken  by  the 
owners  of  the  property,  being  re- 
sponsible for  the  value  of  the  lease 
at  the  testator's  death :  Held  that 
such  value  should  be  ascertained, 
having  regard  to  the  enjoyment  ac* 
tually  had  thereunder.  Mehrtens 
V.  Andrews.  72 

PERSONAL  ESTATE. 

A  perpetual  annuity  was  granted  by 
King   Charles  II.  to  A.  and  his 


heirs  payable  out  of  the  coal  du- 
ties. Held  that  though  descend- 
able to  the  heirs,  it  was  personal 
and  not  real  estate.  Radbum  v. 
Jervis.  Page  450 

See  Charge  of  Debts,  &c. 
Exoneration,  &c. 
Revocation. 

PER  STIRPES. 

A  testator  devised  real  estate  in  trust, 
for  the  persons  who  at  his  decease 
should  be  the  next  of  kin  of  R.  D. 
deceased,  according  to  the  statute 
of  distributions,  and  their  heirs  as 
tenants  in  common.  The  next 
of  kin  consisted  of  great  grand- 
children's children,  and  the  chil- 
dren of  great  grand-children's 
children:  Held,  that  they  took 
per  stirpes,  and  not  per  capita. 
Mattison  v.  Tanfeld.  131 

See  Per  Capita. 

PETITION. 

An  order  made  upon  petition  on  the 
merits  cannot  be  discharged  on 
motion,  semble  f  but  where  the 
irregularity  of  an  order,  obtained 
on  petition  in  open  court,  con- 
sisted in  its  being  intituled  in  a 
non-existing  cause,  the  Court  dis- 
charged it  on  motion.  fVest  v. 
Smithf  In  re  Stevens  and  Others. 

306 

PIRACY. 

Injunction  to  restrain  the  piracy  of  a 
publication,  to  which  the  Plaintiffs 
would  have  been  otherwise   en- 
titled. 
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titled,  refused,  on  the  ground  of 
delay,  in  making  the  application. 
Lewis  V.  Chapman,  Page  133 

PLEA. 

1.  The  bill  alleged  that  the  Plaintiff 
had  paid  to  the  Defendants  a  sum 
of  125(V.  as  the  balance  of  ac- 
counts between  them,  the  Plain- 
tiff being  at  that  time  deranged, 
and  labouring  under  the  erroneous 
impression  that  the  Defendants 
could  transport  him;  and  it  al- 
leged that  nothing  was  due  from 
the  Plaintiff,  and  prayed  for  an 
account  and  repayment.  The 
Defendants,  by  a  plea  stated  that 
the  parties  had  come  to  a  settle- 
ment of  account,  and  giving  credit 
to  the  Plaintiff  for  the  sum  due  to 
him,  a  sum  exceeding  1250/.  was 
found  due  to  the  Defendants, 
which  by  final  settlement  was 
paid,  and  receipts  given ;  there 
was  an  averment  that  the  accounts 
were  just,  that  credit  was  given 
to  the  Plaintiff  for  all  sums  due, 
and  that  Defendants  were  justly 
entitled  to  credit  for  all  sums  for 
which  credit  had  been  given  :  that 
there  was  no  error  in  the  account, 
and  that  the  Plaintiff  was  of  sound 
mind.  There  was,  however,  no 
denial,  by  answer  or  averment, 
that  the  1250/.  was  not  due.  The 
plea  was  overruled.  Nexvman  v. 
Hutton,  114 

2.  A  bill  was  filed  to  establish  a  will 
as  to  real  estate.  It  set  forth  the 
will,  and  stated  that  it  had  been 
proved  in  the  proper  ecclesiastical 


court,  and  it  contained  an  alle- 
gation of  a  pretence  on  the  part 
of  the  Defendant,  that  the  will 
had  been  altered,  whereas  it 
charged  the  contrary,  and  that 
the  will  was  executed  in  several 
parts,  one  copy  of  which  was  in 
thq  possession  of  the  testator  at 
his  death  unaltered.  Tlie  De- 
fendant put  in  a  plea,  stating  that 
the  will  as  proved  did  not  contain 
certain  passages ;  and  from  which 
it  attempted  to  draw  the  con- 
clusion that  the  bill  was  defective 
for  want  of  parties.  There  was 
no  answer  accompanying  the  plea: 
Held,  that  the  plea  was  irregular 
in  point  of  form.  Strickland  v. 
Strickland.  Page  224 

3.  On  overruling  a  plea  liberty  given 
the  defendant  to  plead  de  novOf 
and  to  the  plaintiff  to  amend  his 
bill.     Chadvoick  v.  Broadwoad* 

308 

4.  The  Plaintiff,  alleging  himself  to 
be  son  and  heir  of  A.y  who  was 
the  son  and  heir  of  J?.,  who  was 
the  son  and  heir  of  C,  who  was 
the  eldest  brother  of  i>.,  who  was 
the  father  of  £.,  the  deceased 
owner  of  an  estate,  and  alleging 
the  several  descents  and  seisins, 
filed  a  bill  of  discovery  in  aid  of 
an  action  at  law.  The  Defendant 
pleaded  that  B.  and  the  Plaintiff 
were  not  heirs  of  £.,  and  that  the 
property  never  descended  to  J?., 
or  to  A,y  or  to  the  Plaintiff,  and 
that  A,  and  the  Plaintiff  were 
never  seised,  '*  for  that  D.  had 
never  an  elder  brother  C,  and  B. 
was  not  the  son  of  any  C*     The 

plea 
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plea  was  held  multifarious,  and 
was  overruled.  Chadwick  v.  Broad- 
toood.  Page  530 

5.  Plea  overruled  on  the  ground  of 
its  not  being  accompanied  by  an 
answer  as  to  a  fact  affecting,  as 
evidence,  the  truth  of  the  plea. 
Chadwick  v.  Broadwood,         530 

6.  On  overruling  a  plea,  liberty  was 
given  to  the  Plaintiff  to  amend, 
and  to  the  Defendant  to  plead  de 
novo  .*  Held,  that  the  Defendant 
mighty  by  a  second  plea,  raise  as 
a  defence  objections  which  he  had 
passed  over  in  his  first  plea.  Chad- 
Ufick  v.  Broadwood,  530 

7.  Whether  a  negative  plea  can  be 
filed  to  a  bill  of  discovery  in  aid 
of  an  action  at  law,  quaere*  Chad- 
mck  v.  Broadxoood.  530 

8.  A.  brought  an  action  at  law  against 
J3,,  and  filed  a  bill  of  discovery, 
in  aid  of  the  action,  against  B. 
alone.  B.  pleaded  that  he  was  a 
mere  mortgagee,  and  that  he  ought 
not  to  be  compelled  to  give  the 
discovery  in  the  absence  of  C 
the  mortgagor.  The  plea  was 
overruled.    Balls  v.  Margrave. 

448 
See  Costs,  4. 

PLEADING. 

A  bill  for  discovery,  in  aid  of  an 
action  of  covenant  brought  by  the 
assignee  of  the  lessor,  stated  that 
the  lessor,  at  the  time  of  granting 
the  lease,  was  "  seised  or  other- 
wise well  entitled,"  &c.  Held, 
that  this  was  not  a  suflBcient  al- 
legation that  the  lessor  had  the 


legal  estate  so  as  to  shew  the  right 
of  his  assignee  to  sue  at  law  on 
the  covenant,  and  a  demurrer  on 
that  ground  was  allowed.  Balis 
V.  Margrave*  Page  284 

See  Answer. 
Costs,  3. 
Demurrer,  1,  2. 
Evidence,  1.  3. 
Multifariousness. 
Parties,  passim* 
Plea,  1,  2,  3,4,5. 
Receiver,  3. 
Relief. 
Supplemental  Bill. 

POWER. 
See  Legacy  Duty,  2. 

PRACTICE. 

L  Disapproval  of  the  practice  of 
advancing  money  out  of  funds  in 
Court,  to  enable  parties  to  try  an 
issue  directed  by  the  Court.  John- 
ston v.  Todd.  218 

2.  Where  a  Defendant  admits  by  his 
answer  the  possession  of  docu- 
ments, and  a  balance  of  money, 
it  is  irregular  to  move  for  the  pro- 
duction of  the  former,  and  pay- 
ment into  Court  of  the  latter,  by 
two  separate  motions.  They  ought 
to  be  included  in  one.  In  this 
case  the  Court  ordered  the  Plain- 
tiff to  pay  the  extra  costs  occa« 
sioned  by  this  irregular  proceed- 
ing.    Hatoke  v.  Kemp.  288 

3.  The  Court  will  not  determine  a 
question  between  two  parties,  on 
admission  of  facts  on  which  they 
reserve   to  themselves  the  right 

of 
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of  afterwards  adducing  evidence. 
Sidebotham  v.  Barringlon. 

Page  524 

See  Affidavit,  2. 
Amendment. 
Answer. 
Charity. 
Co-Plaintiffs. 
Costs,  2,  3,  4-,  5,  6. 
Creditor's  Suit. 
De  bene  esse,  1,  2. 
Dismissal,  1, 2. 
Evidence,  1,  2.  5. 
Exceptions,  1,  2. 
FoREiGN^  Law. 
Forma  Pauperis. 
General  Orders. 
Guardian. 
Injunction,  1. 
Insufficiency. 
Interpleader. 
Irregularity. 
Legacy  Duty,  1. 
Master  in  Ordinary. 
Master's  Office. 
Motion,  1,  2- 
Parties. 

Payment  into  Court. 
Petition. 
Plea,  3.  6. 
Pro  Confesso. 
Production      of    Docu 

MENTS. 

Receiver,  1,  2. 
Reference. 
Security  for  Costs. 
Statute,  3. 
Stop  Order,  1,  2. 
Substituted  Service. 
Taxation,  1. 
Witness. 
Waiver. 


PRECATORY  WORDS. 

1.  A  testator  bequeathed  to  his 
daughter  A.,  the  wife  of  B.,  a 
legacy  of  10,000^  payable  six 
months  af^er  his  decease ;  and  he 
recommended  his  daughter  and  her 
husband  to  settle  it,  together  with 

'  such  sum  of  money  of  the  husband 
as  he  should  choose,  for  the  benefit 
of  A.  and  her  children :  Held,  a 
trust  for  the  children,  and  that  the 
legacy  did  not  lapse  by  the  death 
of  A.  in  the  lifetime  of  the  testa- 
tor.   Ford  V.  Fonder.      Pkge  146 

2.  Principles  of  construction^  in 
cases  of  precatory  words  in  wills, 
and  the  requisites  to  enable  the 
Court  to  construe  them  as  imper- 
ative.   Knight  V.  Knighi.         148 

3.  Where  property  is  given  abso- 
lutely to  one,  who  is  by  the  donor 
recommended,  intreated,  or  wish- 
ed, to  dispose  of  it  in  favour  of 
another,  the  words  create  a  trust, 
if  they  are  such  as  ought  to  be 
construed  imperative,  and  the  sub- 
ject and  objects  are  certain :  thus, 
if  a  testator  gives  1000/.  to  A.  R, 
desiring,  wishing,  recommending, 
or  hoping  that  A,  B.  will,  at  his 
death,  give  the  same  sum  or  any 
certain  part  to  C  D.,  a  trust  is 
created  in  favour  of  C  Z>.  Knight 
V.  Knight.  148 

4.  Bequest  to  A.  B.  of  a  residue, 
with  a  recommendation  to  him 
after  his  death  to  give  it  to  his 
own  relations,  or  such  of  his  own 
relations  as  he  shall  think  most 
deserving,  or  as  he  shall  choose, 
has  been    considered  suflficlently 

certain 
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certain  both  as  to  subject  and  ob- 
ject, to  create  a  trust.  Knight  v. 
Knight.  Page  148 

5.  Where  it  is  to  be  collected  that 
the  donor  did  not  intend  the 
words  to  be  imperative,  or  if  the 
first  taker  was  to  have  a  discre- 
tionary power  of  withdrawing  any 
part  of  the  subject  from  the  ob- 
ject of  the  wish,  or  if  the  objects, 
or  the  interests  they  are  to  take, 
are  not  ascertained  with  sufficient 
certainty,  no  trust  is  created. 
Knight  V.  Knight.  l4fS 

6.  A  testator,  R.  P.  K.,  was  en- 
titled to  real  estates  in  tail  male, 
with  remainder  to  his  cousins  in 
tail,  with  remainder  to  himself  in 
fee  as  right  heir  of  the  settlor,  as 
to  part  under  a  settlement  made 
by  his  grandfather,  and  as  to  other 
part  under  the  will  of  the  same 
grandfather.  R.  P.  K  suffered  a 
recovery  and  acquired  the  fee 
simple.  He  afterwards  made  his 
will,  by  which  he  devised  all  his 
estates,  real  and  personal,  to  his 
brother  T.  A.  K.,  if  living  at  his 
decease,  and  if  not,  to  T*  A.  K.*b 
son,  T.  a.  K.  the  younger,  and  in 
case  he  should  die  before  the  tes- 
tator, to  his  eldest  son  or  next 
descendant  in  the  direct  male  line; 
and  in  case  he  should  leave  no 
such  descendant,  to  the  next 
male  issue  of  his  said  brother,  and 
his  next  descendant  in  the  direct 
male  line ;  but  in  case  that  no 
such  issue  or  descendant  of  his 
said  brother  or  nephew  should  be 
living  at  the  time  of  his,  the  tes- 


tator's, decease,  to  the  next  de- 
scendant  in  the  direct  male  line 
of  his  said  grandfather,  according 
to  the  purport  of  his  will  under 
which  the  testator  inherited  those 
estates  which  his  industry  had  ac- 
quired, &c.  He  constituted  the 
person  who  should  inherit  his  said 
estates  his  sole  executor  and  trus- 
tee, to  carry  the  same  and  every 
thiilg  therein  duly  into  execution, 
'^  confiding  in  the  approved  hon- 
our and  integrity  of  his  family  to 
take  no  advantage  of  any  technical 
inaccuracies,  but  to  admit  all  the 
comparatively  small  reservations 
which  he  made  out  of  so  large  a 
property  according  to  the  plain 
and  obvious  meaning  of  his  words;" 
he  then  gave  some  small  legacies, 
and  proceeded  thus:  **  I  trust  to 
the  liberality  of  my  Muccessors  to 
reward  any  others  of  my  old  ser^ 
vants  and  tenants  according  to 
their  deserts^  and  to  their  justice 
in  continuing  the  estates  in  the 
male  succession,  according  to  the 
toill  of  the  founder  of  thefomily, 
my  above-named  grandfather.** 
T.  A.  K.  survived  the  testator. 
Held,  that  the  words  were  not 
sufficiently  imperative,  and  that 
the  subject  intended  to  be  affect- 
ed, and  the  interests  to  be  enjoyed 
by  the  objects,  were  not  suffici- 
ently defined  to  create  a  trust  in 
favour  of  the  male  line,  and  that 
T.  A.  K.  took  the  property  un- 
fettered by  any  trust  in  favour  of 
such  male  line.    Knight  v.  Knight. 

Page  148 
PRESUMPTION 
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PRESUMPTION. 
See  Merger,  1,  2,  3. 

PRINCIPAL  AND  AGENT. 

A,  employed  B.,  a  stockbroker^  to 
purchase  some  canal  shares.  B, 
apparently  bought  them  from  C, 
the  ostensible  owner,  but  who 
afterwards  turned  out  to  .be  a 
mere  trustee  for  B.  The  Court, 
after  a  lapse  of  several  years,  and 
without  entering  into  the  question 
of  the  fairness  of  the  price :  Held, 
that  the  transaction  was  void  on 
grounds  of  public  policy,  and  set 
it  aside  with  costs.  Gilku  v.  Pep- 
percorne*  Page  78 

PRIORITY. 
See  Administration  Suit. 

PROBATE  DUTY. 
See  Legacy  Duty,  1,  2. 

PRO  CONFESSO. 

1 .  Where  an  issue  is  directed  by  the 
Court,  and  the  plaintiff  makes  de- 
fault in  going  to  trial,  it  will  be 
taken  pro  confesso  against  him, 
unless  reasonable  cause  for  the 
neglect  be  shewn.  A  negotiation 
for  a  compromise  held,  in  such  a 
case,  to  be  a  reasonable  cause. 
Johnston  v.  Todd.  218 

2.  Under  the  1  W.  4.  c.  36.  a  de- 
cree, even  when  there  is  but  one 
Defendant,  cannot  be  taken  pro 
confesso  on  motion.  Collins  v. 
Collyer.  600 


PRODUCTION  OF  DOCU- 
MENTS. 

1.  An  information  made  claim,  on 
behalf  of  a  charity,  to  a  farm,  out 
of   which    a  fixed    annual    rent 
charge  had  for  many  years  been 
paid.    Tlie    Defendant  admitted 
the  right  to  the  rent-charge^  but 
contended    that    he    represented 
parties  who  were  purchasers  of 
the  farm  for  valuable  considera- 
tion,   without    notice.      He    ad- 
mitted he  had  in  his  possession 
title  deeds  which  made  out  his 
own  title,  but  did  not  make  out  or 
evidence  the  title  of  the  charity: 
Held,  that  the  Defendant  was  not 
bound  to  produce  them.     Attor* 
ney-General  v.  Strutt.     Page  396 
2.  The  Defendants  were  ordered  to 
deposit    certain  documents  with 
their  clerk  in  court  for  the  usual 
purposes,  and  to  give  an  inspec- 
tion of   the  remainder  at  their 
office,  and  produce  them  at  the 
examination  of  witnesses  and  at 
the  hearing :  Held,  that  the  pro- 
duction   on    the  examination  of 
witnesses  in  town  and  at  the  hear, 
ing  should  be  at  the  expence  of 
the  Defendants ;  and  for  produc- 
tion on  the  examination  of  wit- 
nesses in  the  country,  at  the  ex- 
pence  of  the  Plaintiff.     Davies  v. 
Harford.  Page  118 

PUBLIC  POLICY. 

An  agreement  by  a  solicitor;  for 
valuable  consideration,  not  to 
practise  as  solicitor  in  any  part  of 

Great 
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Great  Britain  for  twenty  years, 
held  valid.       fVhittaker  v.  Htnoe. 

Page  383 
See  Injunction. 

PURCHASE. 
See  Heir,  1. 


REAL  ESTATE. 

Testator  charged  his  real  estate  with 
his  debts,  held,  that  the  real  es- 
tate was  subject  to  damages,  ac- 
crued af^er  his  death,  under  an 
equitable  liability  to  indemnify. 
WiUson  V.  Leonard.  373 

See  Charge  on  Real  Estate. 
Personal  Estate. 
Revocation,  2. 

RECEIVER. 

I.  A  receiver,  who  had  been  ap- 
pointed in  consequence  of  the 
misconduct  and  incapacity  of  trus- 
tees under  a  will,  discharged,  upon 
the  appointment  of  new  trustees 
by  the  Court.  Bainbrigge  v. 
Blair.  421 

%  A  receiver  is  appointed  for  the 
benefit  of  all  parties  interested, 
and  will  not  therefore  be  dis- 
charged, merely  on  the  applica- 
tion of  the  party  at  whose  instance 
he  was  appointed.  Bainbrigge  v. 
BlaUr.  421 

3.  A  bill  for  a  receiver,  pending 
a  litigation  as  to  probate,  ought 
not  to  seek  discovery  in  reference 
to  the  merits  on  that  litigation. 
Wood  v.  Hitchings.  50i 

See  Statute,  2. 


RECTOR. 
See  Breach  of  Trust,  1,  2. 

• 

REFERENCE. 

The  Defendant,  a  purchaser  of  a 
public  house,  insisted  that  time 
was  of  the  essence  of  the  contract, 
and  that  the  abstract  had  not  been 
delivered  within  the  time  agreed 
on.  A  reference  without  preju- 
judice  was  made,  on  motion,  as 
to  the  title,  and  when  it  was  first 
shewn.     Foxlowe  v.  Amcoais. 

Page  496 

RELATOR. 
See  Motion,  1. 

RELIEF. 
A  Plaintiff  cannot  by  one  bill  ob- 
tain specific  relief,  and  also  a  dis- 
covery on  a  matter  distinct  from 
that  specific  relief.  Wood  v. 
Hitchingu  504 

RESIDUE. 
See  Legacy,  2. 

REVIVOR. 
See  Dismissal,  2. 

REVOCATION. 

1.  By  her  will  a  testatrix  gave  legacies 
of  20(y.  each  to  the  seven  children 
of  «/•  B.  B.,  and  also  other  inter- 
ests. By  her  first  codicil  she  re- 
voked the  legacies  of  20M.  to  the 
children  of  «/•  B.  B.f  and  all  other 

legacies 
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legacies  given  by  the  will,  and  in 
lieu  gave  legacies  of  200/.  each  to 
Samuel  and  Jour  other  children  of 
J.  B.  B.  by  name.  By  her  second 
codicil  she  cancelled  all  legacies 
left  fit  her  toiU  to  J.  B.  B.*8  chil- 
dren, and  by  a  third  codicil  she 
revoked  the  legacy  of  200/.  by  a 
previous  codicil  to  her  will  given 
to  Samuel.  Held,  that  the  lega- 
cies of  200/.  each,  given  to  the 
other  four  children  by  the  first 
codicil  were  not  revoked.  Bunny 
y.  Bunny.  Page  109 

2.  A  testator,  by  will  duly  attested, 
gave  all  his  real  and  personal  es- 
tate to  trustees,  to  convert  into 
money  and  pay  his  debts,  and 
then  to  appropriate  and  take  out 
of  his  said  trust  monies  1000/., 
which  he  gave  to  the  Plaintiff. 
By  a  codicil,  not  properly  attested 
so  as  to  pass  real  estate,  he  revoked 
the  legacy:  Held,  that  on  this 
will  the  testator  had  made  his  real 
and  personal  estate  a  common  fund 
for  payment  of  this  legacy :  that 
the  revocation  was  inoperative  as 
regarded  the  real  estate,  and  that 
the  Plaintiff  was  entitled  in  the 
proportion  which  the  real  estate 
bore  to  the  personal.  Stacker  v. 
Harbin.  479 


SATISFACTION. 

Annuities  of  900/.  and  500/.  respect- 
ively, bequeathed  by  a  testator  to 
his  two  sisters,  held  not  to  be  a 
satisfaction  of  annuities  of  300/. 
each  granted  in  his  lifetime,  by  him 


to  them  for  valuable  consideration 
Hales  Y.  DareU.  Page  324 

See  CcjMULATivis  Legacy,  1,  2. 

SCOTCH  LAW. 
See  Foreign  Law. 

SCOTCH  MARRIAGE. 
See  Husband  and  Wife,  1. 

SECURITY  FOR  COSTS. 

Plaintiffs  ordered  to  give  security 
for  the  costs,  allowed  to  deposit 
money  instead  of  giving  such  se- 
curity, and  a  reference  made  to 
Master  to  approve  of  a  proper  sum. 
Felhmes  v.  Deere.  353 

See  Amendment. 

SEPARATE  ESTATE. 

A  feme  covert  made  a  disposition 
of  property,  as  to  which  it  was 
doubtful  whether  it  was  settled  to 
her  separate  use.  The  husband 
disclaimed:  Held,  that  whether 
separate  property  or  not,  the  hus- 
band's disclaimer  gave  effect  to 
the  disposition  of  the  wife.  Ry- 
croft  V.  Christie.  238 

See  Breach  of  Trust,  5. 

SERVICE. 
See  Substituted  Service. 

SHIP. 

See  Jurisdiction,  1. 
Specific  Legacy,  1. 

SOLICITOR- 
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SOLICITOR. 
A  solicitor  who  is  a  trustee,  is  not 
entitled  to  charge  for  his  profes- 
sional services,  which  must  be 
assumed  to  have  been  rendered  in 
his  character  of  trustee;  but, 
under  a  contract  properly  entered 
into,  he  may  be  entitled  to  his 
professional  charges.  In  re  Sher- 
xvood.  Page  338 

See  Costs,  ?• 

Taxation,  1,  2,  3. 
Public  Policy. 
Breach  of  Trust,  7*  9. 

SPECIFICATION. 
See  Patent. 

SPECIFIC  LEGACY. 

L  A  testator  bequeathed  to  A.  B. 
all  his  ships  and  money  due  to 
him  at  the  time  of  his  decease : 
Held,  that  freight,  earned  by  a 
ship  under  a  charter-party  ex- 
ecuted after  the  date  of  the  will 
and  in  respect  of  a  voyage  not 
completed  until  after  the  testator's 
death,  did  not  pass  to  A.  B.  either 
as  *'  money  due,'*  or  as  incident 
to  the  ship.  Stephenson  v.  D&w- 
son.  342 

2.  Testator  bequeathed  the  dividends 
&c.  of  all  stocks  he  should  be  en- 
titled to  at  the  time  of  his  decease, 
in  the  public  funds.  He  had 
10,000^.  consols  at  his  death  : 
Held,  that  this  was  a  specific  be- 
quest of  that  sum.  Stephenson  v. 
Dowson,  342 

Vol.  III. 


STATUTE  OF  FRAUDS. 

A  parent,  by  his  agent,  on  the  mar- 
riage of  his  daughter,  entered 
into  an  engagement,  in  writing, 
with  her  intended  husband,  in 
which  his  name  was  written,  but 
not  signed:  Held,  that  a  letter 
written  by  the  parent  after  the 
marriage,  referring  to  the  memo- 
randum, as  stating  the  terms  of 
the  engagement,  was  either  a  suf- 
ficient agreement  signed  by  the 
party,  within  the  Statute  of  Frauds, 
or  a  sufficient  recognition  of  the 
use  made  of  his  name  in  the  me- 
morandum.    De  Beil  v.  Thomson^ 

Page  469 
See  Vendor  and  Purchaser,  5. 

STATUTE  OF  LIMITATIONS. 
(8  &  4  IT.  4.  C.27.) 

1.  Turnpike  tolls  are  not  within  the 
Statute  of  Limitations  of  the  3  & 
4  IV.  4.  c.  27.,  and  consequently 
more  than  six  years'  arrears  of 
interest  may  be  recovered  on  a 
mortgage  of  turnpike  tolls,  not- 
withstanding the  forty- second  sec- 
tion of  that  act.   Mellish  v.  Brooks. 

22 

2.  A  canal  company  conveyed,  under 
their  common  seal,  the  canal, 
works,  and  rates  to  a  mortgagee^ 
to  hold,  &c.,  until  repayment  of 
certain  money  borrowed  and  in- 
terest. There  was  no  covenant  to 
repay:  Held,  under  the  modern 
statutes  of  limitations,  that  al- 
though the  mortgagee  could  re- 
cover the  principal  within  twenty 

U  u  yearSf 
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years,  yet  his  remedy  for  arrears 
of  interest  was  limited  to  six  years. 
Hodges  V.  Croydon  Canal  Com* 
pany.  P&ge  86 

3.  Wliere  property  is  under  lease, 
adverse  possession  runs  against 
the  reversioner  from  the  expira- 
tion of  the  lease,  or  from  the  time 
when  the  tenant  pays  rent  to  one 
claiming  wrongfully  to  be  entitled 
in  immediate  reversion.  Chad- 
'nick  V.  Broadvoood.  308 

4.  A  bill  of  discovery  in  aid  of  an 
action  of  ejectment,  filed  in  1840, 
stated  that  in  1776  A.  J?.,  being 
seised  in  fee,  granted  leases  of  the 
property  which  expired  in  1825, 
and  that  the  Plaintiff  as  heir  of  A. 
B.f  was  now  entitled  to  the  pro- 
perty, for  the  recovery  of  which 
he  was  about  to  bring  an  action 
of  ejectment.  The  Defendant 
pleaded  the  Statute  of  Limitations 
(3  &  4  fT.  4.  c.  27.),  and  averred 
that  the  Plaintiff  had  not  been  in 
possession  or  received  rents  for 
more  than  twenty  years  before 
the  bill  was  filed :  that  the  De- 
fendant had  entered  into  posses- 
sion as  purchaser  in  fee  simple  in 
1819,  and  had  ever  since  remained 
in  peaceable  possession  as  tenant 
in  fee.  Held,  that  this  plea  could 
not,  in  law,  be  sustained,  for  there 
being  no  allegation  that  the  rent 
had  been  paid  to  any  one  wrong- 
fully claiming  to  be  entitled  in 
reversion  immediately  expectant 
on  the  determination  of  the  lease, 
the  Plaintiff's  right  did  not  accrue 

•  until  the  expiration  of  the  lease 
in  1825,  or  within  twenty  years 


from  the  filing  of  the  bill.     Chad- 
wick  V.  Broadwood*        Page  308 

See  Charge  of  Debts. 

STATUTES,  CONSTRUCTION 

OF. 

1.  (4  &  5  ^.  4.  c.  29.)  An  appb'ca- 
tion  under  the  4  &  5  fT.  4.  c.  29., 
to  invest  trust  funds  on  Irish  se- 
curity refused,  for  though  for  the 
benefit  of  the  tenant  for  life,  as  in* 
creasing  his  income,  it  was  other- 
wise as  to  those  in  remainder,  as 
affording  a  less  secure  investment. 
Stuart  V.  Stuart.  430 

2.  (I  &  2  Vict.  c.  no.  *.20.)  A.B. 
had  obtained  an  order  in  the  Ex- 
chequer for  payment  of  costs, 
against  a  party  to  a  suit  in  this 
Court,  who  was  tenant  for  life  of 
certain  property  over  which  a  re- 
ceiver had  been  appointed,  with 
directions  to  pay  her  the  rents. 
The  Court  gave  leave  to  A.  B.f 
notwithstanding  the  appointment 
of  receiver,  to  sue  out  and  execute 
such  writs  as  he  might  be  adviaed. 
Gouch  V.  Hawortk.  428 

3.  (1  &2  Vict.  cUa  *.18.)  Whe- 
ther  an  order  to  pay  money  into 
Court  to  the  credit  of  a  cause  is 
an  order  within  the  meaning  of 
the  1  &  2  Vict.  c.  110.  s.  18. ;  and 
if  so,  whether  a  taking  under  an 
attachment  for  contempt  would, 
under  the  sixteenth  section,  in- 
validate a  charge  obtained  under 
the  thirteenth  section. 

This  Court  has  no  jurisdiction 
to  order  the  Master  of  the  Com- 
mon  Pleas  to  vacate  a  memo- 
randum 
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randum  entered  under  tlie  1  & 
2  Viet.  c.  no.,  of  an  order  of  this 
Court.    WMs  V.  Gibbs.  Page  399 

(3  &  4  Vict.  c.  55.)  See  Draining 
Act. 

(1  W.  4.  c.  $6.)  See  Pro  Confesso,  2. 

(39  &  40  G.  3.  c.  98.)  See  Accumu- 
lation,  1, 2. 

(5&6fF.  4.  c.  83.    See  Patent.) 
See  Interpleader,  2. 

STOCK. 
See  Specific  Bequest. 

STOP  ORDER. 

1.  An  incumbrancer  on  a  portion  of 
an  undivided  fund  in  Court  can- 
not obtain  a  stop  order  on  it, 
without  serving  the  other  parties 
interested,  with  the  petition  for 
that  purpose.  Trezevant  v.  Fra- 
zer.  283 

2.  A,  conveyed  to  B.  his  rever- 
sionary interest  in  a  fund  in  Court, 
and  B,  obtained  a  stop  order. 
When  the  fund  fell  into  posses- 
sion, B,  presented  a  petition  for 
payment  to  him.  On  the  hearing 
of  the  petition,  A,  insisted  that 
the  purchase  was  invalid,  being  a 
purchase  of  a  reversionary  interest 
at  an  undervalue.  The  Court 
would  not  decide  the  point,  but 
proposed  to  retain  the  funds  in 
Court  for  a  limited  time,  if  A. 
would  undertake  to  file  a  bill  to 
set  aside  the  conveyance.  A,  not 
giving  the  undertaking,  the  fund 
was  paid  out  to  B.  Bethune  v. 
Kennedy.  462 


SUBPOENA. 
See  Substituted  Service. 

SUBSTITUTED  SERVICE. 

Substituted  service  of  a  subpoena  to 
appear  ordered  in  a  creditor's 
suit  on  one,  who,  acting  as  the 
attorney  of  the  executor  and  ge- 
neral devisee  and  legatee  resident 
in  India f  had  obtained  adminis- 
tration here,  and  had  entered  into 
receipt  of  the  rents  of  the  real 
estate*     Wei/mouth  v.  Lambert. 

Page  33S 

SUPPLEMENTAL  BILL. 

A  testator  who  died  in  1767,  di- 
rected his  estate  to  be  converted 
and  invested,  and  he  gave  the 
same  to  his  wife  for  life,  remainder 
to  his  daughter,  with  remainder 
to  the  Plaintiffs.  The  executors 
neglected  to  convert  some  lease- 
holds, and  permitted  the  succes- 
sive tenants  for  life  to  enjoy  the 
same  until  their  expiration.  After 
their  deaths  the  Plaintiffs  filed 
their  bill  against  the  representa- 
tives of  the  executors- for  a  ge- 
neral account.  The  executors, 
who  had  no  personal  knowledge 
of  the  matter,  represented  the 
residue  to  consist  of  a  sum  in  the 
funds ;  and  they,  by  their  answer, 
amongst  other  papers,  admitted 
the  leases  to  be  in  their  posses- 
sion. At  the  hearing  the  Plain- 
tiffs waived  the  accounts,  and  took 
the  money  in  the  funds.  They 
afterwards  discovered  the  breach 
Uu  2  of 
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of  trust  in  respect  of  the  lease- 
holds, and  filed  a  supplemental 
bill  to  obtain  relief  in  respect 
thereof.  The  Court,  notwithstand- 
ing the  former  decree,  decided  in 
their  favour,  but  without  costs. 
Mehrlens  v.  Andrews,      Page  72 


TAXATION. 

1.  An  application  for  the  re-taxa- 
tion of  a  solicitor's  bill  should  be 
by  petition,  stating  particularly 
the  grounds  of  complaint,  and  not 
by  motion.  Attomey-General  v. 
Nethercoat.  297 

.2.  On  taxation,  charges  disallowed 
for  want  of  authority,  and  charges 
reduced  by  limiting  to  one  of 
several  defendants  his  aliquot  part 
of  a  joint  charge*  ought  not  to  be 
computed  in  determining  on  whom 
the  costs  of  taxation  should  fall, 
semble,  Attomey»General  v.  Ne- 
tkercoat.  297 

3.  A  solicitor  was  retained  by  A.  B, 
and  four  other  defendants ;  A*  B. 
having  withdrawn  his  retainer,  the 
solicitor  delivered  his  bill  against 

A.  B.f  amounting  to  19/.  19^., 
which  was  referred  for  taxation  ; 
the  Master,  considering  that  A, 

B,  was  liable  to  one  fifth  part 
only  of  several  charges,  struck  off 
four  fiflhs  thereof^  and  certified 
he  had  taxed  the  bill  at  4/.  10s,  6d, 
The  client  then  obtained  an  order 
of  course  for  payment  by  the  so- 
licitor of  the  costs  of  the  taxation; 
a  motion  been  made,  on  behalf 


of  the  solicitor,  to  discharge  the 
latter  order  for  irregularity,  on 
the  ground  that  more  than  one 
sixth  had  not  been  struck  off  with- 
in the  rule,  but  no  application 
being  made  to  be  relieved  from 
the  certificate,  which  warranted 
the  second  order,  the  motion  was, 
on  that  ground,  refused,  with 
cosU.  MuskeU  V.  Hill.  Page  SOI 

TENANT  FOR  LIFE. 

Amount  of  the  expenses  of  draining 
ordered  to  be  paid  out  of  a  fund 
to  which  the  infant  tenant  for  life 
was  absolutely  entitled,  in  lieu 
of  charging  the  land.  Stanhope  v. 
Stanhope.  547 

See  Devise,  I. 

TENANT  IN  COMMON. 
The  Court  will  restrain  one  tenant 
in  common  from  the  wilful  de- 
struction of  the  common  pro- 
perty ;  but  where  a  railroad  com- 
pany had  obtained  a  lease  from 
five  out  of  six  tenants  in  common, 
and  had,  contrary  to  the  wishes 
of  the  remaining  tenant  in  com- 
mon, constructed  a  railroad  on 
the  property,  which,  at  law,  had 
been  held  to  be  an  ouster,  the 
Court  refused  to  interfere  by  in- 
junction to  prevent  the  dissenting 
tenant  in  common  removing  the 
rails,  &c.,  though  the  rent  agreed 
to  be  paid  by  the  company  was 
three  times  the  former  rent.  Dur- 
ham and  Sunderland  Bailvoay 
Company  v.  Wavon.  119 

TENDER. 
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TENDER. 

iS^e  Costs,  I. 

THELLUSSON  ACT. 
See  Accumulation,  1,  2. 

TITLE  DEEDS. 
See  Production  of  Documents,  1. 

TRANSFER  OF  CAUSE. 
See  Master  in  ordinary. 

TRUST. 

Settlement  of  husband's  estate  on 
his  marriage,  in  trust  to  pay  the 
rents,  &c.,  **  unto  or  for  the  main- 
tenance and  support  of  the  hus- 
band, wife,  and  children,  or  other- 
wise, if  the  trustees  should  think 
proper  to  permit  the  same  to  be 
received  by  the  husband  during 
his  life,  without  power  to  charge, 
&c.,''  on  the  bankruptcy  of  the 
husband:  Held,  that  a  trust  had 
been  created  for  the  maintenance 
and  support  of  the  wife  and  chil- 
dren out  of  the  property  during 
the  husband's  life.    Page  v.  JVai/, 

Page  20 
S^e  Breach  of  Trust. 

Charge  op  Debts. 

Charity. 

Precatory  Words. 

TRUST  EXECUTED. 

A.  B.f  the  cestuique  trust  of  money 
in  the  hands  of  atrustee»bydeed, 
without  consideration,  directed 
part  of  the  dividends  to  be  paid 


by  him  for  the  maintenance  of  an 
infant,  a  stranger  to  A.B.^  and 
covenanted  to  indemnify  him, 
and  agreed  to  allow  the  same  out 
of  the  dividends  of  the  trust  fund. 
The  trustee  accepted  the  n6w 
trust,  and  acted  upon  the  deed : 
Held,  that  there  was  a  valid  exe- 
cuted trust  created,  which  A.  B. 
could  not  revoke.  Rycroft  v. 
Christy.  Page  2S8 

TRUST  EXECUTORY. 
See  Devise,  1,  2. 

TRUSTEE. 

1.  Trustees  of  a  term,  the  trusts  of 
which  had  been  put  an  end  to  by 
the  cestuique  trust,  held  entitled 
to  their  costs  of  a  suit  to  compel 
an  assignment  of  the  term  to  the 
purchaser  of  the  property,  on  the 
ground  that  full  and  accurate  in- 
formation had  not  been  tendered 
them  before  bill  filed.  Holford  v. 
Phipps.  434 

2.  Where  parties  call  on  trustees  to 
part  with  their  estate  on  the 
ground  that  their  trusto  have  ter- 
minated, they  are  bound  clearly 
and  satisfactorily  to  shew  the  fact 
to  the  trustees.  Holford  v. 
Phipps.  434 

See  Breach  of  Trust. 
Executor,  2. 
Payment  into  Court. 
Solicitor. 

TURNPIKE  TOLLS. 
See  Statute  of  Limitations,  2. 


UNCERTAINTY. 
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UNCERTAINTY. 

See  DEMURRsa,  1. 
Pleading. 


VENDOR  AND  PURCHASER. 

1.  A.9  who  poBsessed  a  real  estate, 
committed  an  act  of  bankruptcy ; 
he  afterwards  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  and 
was  subsequently  declared  bank- 
rupt* Held,  that  the  assignees 
in  bankruptcy  could  not  make  a 
good  title  to  a  real  estate  of  the 
bankrupt;  that  the  estate  was 
vested  in  the  assignees  of  the  in- 
solvency, and  that  the  objection 
was  one  of  title  and  not  of  con- 
veyance. Sidebotham  v.  Barring- 
ion,  Page  524 

2.  A  vendor  conveyed  his  estate  to 
a  purchaser,  and  took  a  bond  for 
the  purchase-money.  He  after- 
wards sued  at  law  on  the  bond, 
and  in  equity  insisting  on  his 
equitable  lien.  He  was  put  to  his 
election  in  which  court  he  would 
proceed.     Barker  v.  Smark.     64 

3.  A  party,  acting  as  the  absolute 
owner,  contracted  to  sell  pro- 
perty. He  was  the  absolute 
owner  of  part,  and  as  to  the  other 
part  he  was  tenant  for  life,  with 
a  power  of  sale,  at  his  request 
and  by  his  direction,  vested  in 
trustees.  Upon  a  bill  by  the  pur- 
chaser for  a  specific  performance, 
an  enquiry  was  directed  **  whe- 
ther the  Defendant  could  make  a 


good  title,  or  could  by  applica- 
tion to  the  trustees,  procure  a 
good  title  to  be  made."  Graham 
v.  Oliver.  P^e  124 

4.  Difficulty  in  decreebg  a  partial 
performance  of  a  contract,  where 
a  vendor  has  not  the  power  of 
fully  performing  it.  Graham  v. 
Oliver.  124 

5.  The  Defendant,  on  the  6th  of 
June,  offered  in  writing  to  sell  his 
farm  for  lOOOl. ;  but  the  Plaintiff 
offered  95(M.,  which  the  Defend- 
ant on  the  27th  of  Junef  afler 
consideration,  refused  to  accept. 
On  the  29th  the  Plaintiff,  by  let- 
ter, agreed  to  give  1000/.,  but 
there  appeared  to  be  no  assent 
on  the  part  of  the  Defendant, 
though  there  had  been  no  with- 
drawal of  the  first  offer:  Held, 
that  there  was  no  binding  contract 
within  the  Statute  of  Frauds. 
Htfde  v.  Wrench.  334 

VESTING. 

1.  A  testator  devised  a  copyhold 
estate  to  trustees,  in  trust  to  pay 
the  rents  to  his  wife  until  his 
youngest  child  attained  twenty- 
one,  she  maintaining  his  children 
until  that  event ;  and  when  and  as 
soon  as  that  event  should  happen, 
upon  trust  to  pay  one  fifth  of  the 
rents  to  his  wife  for  life.  He  then 
gave  the  remaining  four  fifths 
separately  to  his  four  daughters, 
nominatiniy  for  life,  with  remainder 
to  their  respective  children ;  and 
it  was  his  will  that  if  any  of  his 
children  should  die  without  issue 

that 
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that  the  share  of  her  so  dying 
should  go  to  the  children  of  such 
of  his  daughters  as  should  leave 
issue ;  but  in  case  all  his  daughters 
should  die  without  leaving  lawful 
issuC)  then  he  devised  all  his  said 
real  and  personal  estate  unto  his 
brothers  and  sisters;  he  subse- 
quently devised  the  one  fifth  given 
to  the  wife  for  life  in 'a  similar 
manner.  A,^  one  of  the  daughters, 
died  without  issue  before  the 
youngest  attained  twenty-one : 
Held,  that  the  shares  vested  on 
the  youngest  attaining  twenty-one; 
that  the  gift  over  was  only  of 
vested  shares,  and  therefore  that 
there  was  an  intestacy  as  to  the 
one  fiflh  intended  for  A.  Bastin 
v.  fVatts.  Page  97 

2.  A  testator  devised  his  freeholds 
to  pay  certain  annuities,  and  ac* 
cumulate  the  surplus  rents  so  as 
to  become  part  of  his  personal 
estate:  and»  subject  to  the  charges, 
to  the  use  of  the  first  and  other 
sons  of  his  son  A*  in  tail,  with  re- 
mainder to  his  daughter  B.  for 
life,  with  remainder  to  her  first 
and  other  sons  in  tail,  &c.;  and 
he  directed  that  no  person  should, 
under  the  limitations,  become  en- 
titled in  possession  while  any  an- 
tecedent limitation  remained  in 
contingency.  And  he  gave  his 
personal  estate  to  the  children  of 
A,  and  B.y  '*  except  the  eldest 
son,"  to  be  transferred  to  all  his 
younger  grandchildren,  equally  to 
be  divided  between  them  as  and 
when  the  sons  attained  twenty- 
one,  and  the  daughters  attained 


that  age  or  married,  it  being  his 
will  that  each  of  their  several 
shares  and  interests  should  be- 
come vested  at  that  age,  or  the 
previous  marriage  of  daughters, 
though  such  shares  should  not 
become  payable  or  transmissible 
till  after  the  demise  of  both  his 
son  and  daughter  ;  but,  in  the 
meantime,  he  empowered  his  trus- 
tees, though  the  parents  of  his 
grandchildren  should  be  living,  to 
apply  the  interest  of  each  grand- 
child's ^presumptive  share,  even 
including  an  eldest  son's  share,  in 
their  maintenance  and  education ; " 
and  the  surplus  was  to  accumulate 
and  be  payable  along  with  tlieir 
respective  original  shares  when 
the  same  became  vested  and  trans- 
missible, and  the  payments  were 
to  be  allowed  to  the  trustees, 
though  such  grandchildren  should 
not  gain  a  vested  interest.  And 
the  testator  declared,  that  after 
the  death  of  A>  and  JB.,  as  well  as 
during  their  lives,  his  trustees 
should  in  the  meantime  and  until 
the  share  or  shares  of  all  his  grand- 
children of  and  in  the  trust  funds 
should  become  vested  and  assign- 
able, transferrable,  or  payable,  ap- 
ply the  dividends  of  the  trust 
funds  towards  the  maintenance 
and  education  of  every  such  child 
and  children  respectively,  includ- 
ing even  the  eldest.  A.  and  B. 
were  still  living:  A,  had  no  chil- 
dren, but  B.  had  an  eldest  son  and 
other  children.  Held,  first,  that 
the  eldest  son  of  B,  had  not  a 
vested  interest   in    the  personal 

estate ; 
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estate;  secondly,  that  the  other 
children  took  vested  interests,  sub- 
ject to  be  divested  partially  by  the 
birth  of  other  children  ;  and, 
thirdly,  that  all  the  children  of 
B^f  including  the  eldest  son,  who 
had  attained  twenty-one,  were  en- 
titled to  have  maintenance.  Ellis 
V.  MaxwM*  Pftge  587 

WAIVER. 

By  taking  proceedings  to  expunge 
ipatter  reported  by  the  Master  to 
be  impertinent,  a  party  adopts  the 
report  altogether,  and  cannot  af- 
•  terwards,  unless  by  the  special 
leave  of  the  Court,  take  excep. 
tions  to  the  report  as  to  passages 
reported  pertinent.  Holmes  v. 
The     Corporation    of   Arundel. 

803 
See  ExcBPTiovs,  1. 

WASTE. 
See  Tenants  in  Common. 


WILL. 

See  Absolute  Interest. 
Charge  on  Real  Estate. 
Cumulative  Legacy. 
Demonstrative  Legacy. 
Devise,  1,  2. 
Exoneration. 
Heir,  1,  2. 
Implication. 
Legacy. 
Per  Capita. 
Personal  Estate. 
Per  Stirpes. 
Precatory  Words. 
Real  Estate. 
Revocation. 
Satisfaction. 
Specific  Legacy. 
Vesting. 

WITNESS. 
See  De  bene  esse. 
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